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JUDICIAL REVIEW OF ADMINISTRATIVE ACTION: AN
ADMINISTRATIVE DECISION-MAKER’S PERSPECTIVE

Chris Wheeler*

I have been directly involved in the making of administrative decisions in the exercise of
statutory discretionary powers for almost 40 years. This involvement has been both as a
decision-maker in the first instance working for local and state government agencies in
Victoria and New South Wales and as Deputy Ombudsman (and previously as an
Ombudsman investigator and Local Government Inspector) reviewing the exercise of
discretionary powers by public officials. In my review roles, | have been involved in
assessing the conduct and decisions of thousands of state and local government officials
exercising powers under hundreds of statutes. My investigations/decisions have also been
the subject of several unsuccessful judicial review applications to the Supreme Court of New
South Wales.*

While much has been written over the years about administrative law, it has invariably been
written from the perspective of lawyers, not of the public officials bound to comply with
that law.

Over time the courts in Australia have significantly broadened the scope of judicial review of
administrative action from a narrow focus on good process to what more and more is in
effect a review of the substance or merits of such action. From the perspective of an
administrative decision-maker, this ‘jurisdiction creep’ has now reached the extent that few
aspects of the exercise of statutory discretionary powers cannot, in one way or another, be
brought within the scope of such review.

Such a broad interpretation of the scope of judicial review of administrative action
exacerbates problems for administrative decision-makers that have long been hallmarks of
the current system. These problems include:

e Uncertainty: Various legal rules laid down by the courts and the scope of administrative
action that can be subject to judicial review are constantly changing and evolving over
time through judgments handed down in numerous decisions scattered randomly
amongst many hundreds of administrative law cases heard each year in the wide range
of Australian federal, state and territory courts.

e Variability: As the application of many of the administrative law principles varies
depending on the individual circumstances of the case, administrative decision-makers
often have little certainty as to how a court might apply those principles in practice.

e Complexity: As administrative law judgments are written by lawyers for lawyers, not for
the vast majority of administrative decision-makers who are required to comply with
them, there is a widening gap in understanding between the rule-makers and those
obliged to comply with the rules they make.

*  Chris Wheeler is the Deputy NSW Ombudsman. This article is an edited version of a
presentation to the AIAL Administrative Law Conference, Brisbane, 22 July 2016.
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* Incomprehensibility: The courts articulate the relevant legal principles in highly
technical language that is often incomprehensible to the non-lawyers who make up the
vast majority of administrative decision-makers.

While judgments now seldom include rules/principles of statutory interpretation expressed in
Latin phrases, they commonly still include such technical terms as ‘jurisdictional error’,
‘non-jurisdictional error’, ‘jurisdictional fact’, ‘ultra vires’, ‘procedural ultra vires’, ‘extended
ultra vires’, ‘legal unreasonableness’, ‘obiter dicta’, ‘ratio decidendi’, ‘otiose’, ‘ex parte’,
‘certiorari’, ‘certiorari for error of law on the face of the record’, ‘certiorari for jurisdictional
error’, ‘mandamus’, ‘the rule in ... [add case name — for example, Briginshaw, Browne
v Dunn, Jones v Dunkel]'.

Presumably the role of judicial review of administrative action is to protect the rule of law.
Unfortunately, | would argue that in practice it is ad hoc, largely random (after all, cases are
selected by applicants, not the courts) and reactive.

Even those administrative decision-makers who are legally trained can be expected to have
difficulty keeping up with the scale and scope of administrative law decisions. Given the
uncertainty, variability, complexity and incomprehensibility issues referred to above, | argue
that judicial review by the courts does not achieve a proactive, systemic or comprehensive
outcome in the performance of that role.

To help set the scene, in New South Wales there are over 1000 current Acts of Parliament,
600 statutory instruments and 300-plus planning instruments under which public officials
make massive numbers of discretionary decisions. Only an infinitesimally small fraction of
these decisions ever result in judicial review.? Further, while relatively few of the
administrative review decisions that are handed down by the High Court, Federal Court
and various state and territory Supreme Courts have significant implications for
administrative decision-making, it is unrealistic to expect the vast majority of administrative
decision-makers to have the time or expertise to identify which ones do and what those
implications might be for the performance of their roles. In my experience few agencies
have, or have ready access to, the systems and/or expertise required to perform this role on
behalf of their staff in a rigorous and timely fashion.

The growing complexity of administrative law has significant implications for the practical
implementation of the principles that are intended to guide those obliged to comply with
them. This issue has been described as the tension between the ‘accessibility’ and
‘reliability’ of the law;® between making law more accessible to the general public by using
everyday language and making the law more reliable by using precise technical language.

The scope of errors that could constitute jurisdictional error is commonly described in
administrative law judgments using such terms as:

 identifying the wrong issue;

» asking the wrong question;

* ignoring relevant information;

 relying on irrelevant material; or

» denial of procedural fairness / natural justice, or practical injustice.

In practice, there is a far wider range of grounds which courts in Australia have identified as
justifying judicial intervention to overturn administrative decisions or actions. While not
purporting to be exhaustive, this article identifies and summarises 37 potential grounds,
grouped under 11 categories:
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(1) authority to act;

(2) application of the law;

(3) procedure to be followed;

(4) fettering discretion;

(5) reasonableness, including deficient reasoning and unreasonable outcome;

(6) sufficiency of evidence;

(7) uncertainty;

(8) conduct of the decision-maker (unfair treatment); and

(9) motivation of the decision-maker, including unauthorised purpose and bad faith.

Authority to act

(1) Outside jurisdiction: This would include circumstances where decisions were made or
actions taken without lawful authority or did not comply with the applicable legal
requirements — for example, decisions that:

(a) are based on a mistaken assertion or denial of the existence of jurisdiction;

(b) are based on a misapprehension or disregard of the nature or limits of the
decision-maker’s functions or powers;

(c) are wholly or partly outside the general area of the decision-maker’s jurisdiction;” or

(d) are based on a mistaken belief that circumstances exist which authorise the making
of the decision (commonly referred to as a ‘jurisdictional fact’).

Application of the law

(2) Incorrectly applying statutory requirements: This refers to decisions that are based
on a misinterpretation of the applicable legal requirements or an incorrect application of
those legal requirements to the facts found by the decision-maker.® This would include
where an administrative decision-maker:

(a) identified a wrong issue, asked the wrong question or failed to address the
question posed;®

(b) applied a wrong principle of law;’

(c) ignored relevant material or relied on irrelevant material in a way that affected the
exercise of power;8

(d) breached a mandatory statutory procedure or obligation® (such as provisions
imposing procedural fairness obligations,’® mandatory time limits, obligations to
consult prior to decisions being made or requiring the giving of reasons for a decision
to be valid'); or

(e) was not authorised to make the decision (for example, due to the lack of a necessary
delegation).

Procedure to be followed

(3) Practical injustice:* This would include decisions made or actions taken that impact
upon or are likely to impact upon the rights or interests®® of a person or entity likely to be
adversely affected by the decision or action where:

(a) the person was not given notice of the issues in sufficient detail and at an
appropriate time to be able to respond meaningfully (the notice requirement of the
‘hearing rule’ of procedural fairness);
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(b) the person was not given an opportunity to respond to adverse material that is
credible, relevant and significant to the decision to be made, including proposed
comment, conclusions or recommendations (another limb of the ‘hearing rule’);

(c) the person was not given access to all information and documents relied on by the
decision-maker (it has been held that in certain circumstances this can include
un-redacted copies of all witness statements);**

(d) the person making the decision, undertaking an investigation or assessment etcetera
denied the person or entity a fair hearing because he or she has not acted impartially
in considering the matter (that is, prejudgment and closed mind) or there is a
reasonable apprehension of bias on the part of that person®® (the ‘bias rule’ of
procedural fairness™); or

(e) the person making the decision misled a person or entity as to its intention or failed to
adhere to a statement of intention given to a person or entity as to the procedure to
be followed, and this resulted in unfairness — for example, because the person or
entity did not have an opportunity to be heard in relation to how the process should
proceed.”

Discretion
(4) Fettered discretion: This includes decisions that:

(@) were made under the instruction of another person or entity where the
decision-maker feels bound to comply;*®

(b) were made when acting on a ‘purported’ delegation which does not permit any
discretion as to the decisions to be made (for example, only having the discretion to
determine an application by granting consent);*

(c) were made under an unauthorised delegation of a discretionary power;?°

(d) involve the inflexible application of a policy without regard to the merits of the
particular situation;* or

(e) improperly fetter the future exercise of statutory discretions — that is, a
decision-maker with discretionary powers cannot bind himself/herself/itself as to the
manner in which those discretionary powers will be exercised in future, whether
through a contract or a policy or guideline inflexibly applied.?

Reasonableness of decision-making
(5) Deficient reasoning: This includes decisions that:

(a) give disproportionate/excessive weight to some factor of little importance or any
weight to an irrelevant factor or a factor of no importance;

(b) give no consideration to a relevant factor the decision-maker is bound to consider or
inadequate weight to a factor of great importance? (including a failure to deal with or
make a finding on ‘a substantial clearly articulated argument relying upon established
facts’®, ‘ignoring relevant material [which] affects the tribunal’s exercise or purported
exercise of power’);?

(c) are not based on a rational consideration of the evidence?” or do not logically flow
from the facts (that is, they are ‘not based on a process of logical reasoning from
proven facts or proper inferences therefrom'?);

(d) are based on reasoning that is illogical or irrationa
logical decision-maker could arrive [at the decision] on the same evidence’*° or ‘there
was ... no evidence upon which the [decision-maker] could reach the conclusion* or
lack ‘a basis in findings or inferences of facts supported on
logical grounds’);2

,%° particularly where ‘no rational or
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(e) lack an evident and intelligible justification® (for example, decisions that are not
based on ‘reasoning which is intelligible and reasonable and directed towards and
related intelligibly to the purposes of the power’);**

(flare based on a mistake in respect of evidence or on a misunderstanding or
misconstruing of a claim advanced by the applicant;* or

(9) are contrary to the overwhelming weight of the available evidence.*®

(6) Unreasonable outcome: This includes decisions that:

(a) are patently unreasonable or illogical — that is, so unreasonable that no reasonable
decision-maker could have reached them; on their face are illogical or irrational,
including arbitrary, capricious, vague or fanciful (an aspect of what is commonly
referred to as ‘Wednesbury unreasonableness’®’); or

(b) are an obviously disproportionate response® — that is, lacking proportionality (while
there is some debate on the topic, this would include ‘taking a sledgehammer to
crack a nut',*® where a penalty imposed is far greater than is warranted in the

circumstances).
Sufficiency of the evidence
(7) Insufficient evidence: This includes decisions that:

(a) are based on no probative evidence at all;*°

(b) are based on a lack of probative evidence to the extent that they have no basis or are
unjustifiable on, or are unsupported by, the available evidence* (for example, ‘a
decision which lacks an evident and intelligible justification’,** ‘decisions ... so devoid
of any plausible justification that no reasonable body of persons could have reached
them’*® or where there is no evidence to support a finding that is a critical step in
reaching the ultimate conclusion**);

(c)are not supported by reasons that ‘disclose any material by reference to which a
rational decision-maker could have evaluated [certain evidence], no such material
can be found in the record; and no other logical basis justifies the ... finding'*® (that
is, the reasons do not adequately justify the result reached and the court inferring
from a lack of good reasons that none exist);*®

(d) are based on evidence that does not meet the applicable standard of proo

(e) are based on insufficient evidence due to inadequate inquiries, including decisions
where there has been a failure to make reasonable attempts to obtain certain
material that is obviously readily available and centrally relevant to the decision to be
made (admittedly in limited circumstances).*®

f.47

Certainty

(8) Uncertainty: This includes decisions that are uncertain in circumstances where the
provision conferring power to make the decision, or impose a condition, requires that the
decision or condition be certain®® (for example, where the result of the exercise of a
power to determine an application is uncertain due to a poorly drafted condition that
must be complied with as a precondition of the consent).

Conduct of the decision-maker
(9) Unfair treatment: A display of disrespect for an affected person or entity can

demonstrate apprehended bias on the part of a decision-maker. The fair treatment, and
apparent fair treatment, of persons the subject of the exercise of state power (as
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required by the rules of procedural fairness) obliges administrative decision-makers to
recognise the dignity of such persons.*

Motivation of the decision-maker

(10) Unauthorised purpose: This includes decisions that are made for a purpose other than
that for which the discretion exists® (for example, the use of powers for an ulterior
purpose, such as financial advantage®?).

(11) Bad faith: This includes decisions that are made in bad faith — that is, made with
intended dishonesty, or recklessly or capriciously for an improper or irrelevant purpose,
or arbitrarily exceeding power.>*

A relatively recent expansion was the High Court’s decision in Minister for Immigration
& Citizenship v Li** (Li), in which the Court adopted (or clarified) a broader interpretation of
what constitutes ‘unreasonableness’ in the legal sense (for example, by linking
unreasonableness to rationality and logicality) than the narrower ‘traditional’ view that had
been in place since the 1948 decision in Associated Provincial Picture Houses Ltd
v Wednesbury Corporation® (Wednesbury). In Li the High Court reiterated and/or expanded
the scope of reasonableness to include:

e considering an irrelevant factor or not considering a relevant factor;

e giving disproportionate weight to a factor of little importance or giving inadequate
weight to a factor of great importance;

e lacking evident or intelligible justification; and

e lacking proportionality.

Despite the often-repeated claim by the courts that the law does not concern itself with the
merits of administrative action,®® as the list highlights, over time the Australian courts have
significantly broadened the scope of the grounds for judicial review of administrative action.

Highlighted by the decision in Li, it can be argued that this ‘jurisdiction creep’ has now
reached the extent that there are few aspects of administrative decision-making (in the
exercise of a statutory power) that could not, in one way or another, potentially be brought
within the scope of judicial review.

So what is left? In my view, in practice not a lot.

To illustrate this point, there are two particular aspects of administrative action that the
courts commonly state are the preserve of administrative decision-makers: fact-finding and
the giving of weight to various factors; and making of findings as to credit/credibility.

However, in practice the courts commonly review these aspects by categorising what they
are doing as reviewing points of law. This is achieved by breaking down the process into its
component parts.

While the courts consistently emphasise that fact-finding is a matter for administrative
decision-makers, they also make it clear that this is subject to the proviso that such
assessments and weightings are reasonable in the circumstances. As the High Court said in
Li,% the area of ‘free discretion’ of the decision-maker to make such assessments ‘resides
within the bounds of legal reasonableness’.*® Various failures or errors that can occur in the
process of fact-finding can be categorised as an ‘error of law’ if the cause of the mistake can
be ascribed to at least one of a wide range of reasons.
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Typical fact-finding related administrative errors that can occur at one stage or another in the
course of an administrative process are failures to:

* ask the right question or address the question posed;

look for relevant information;

find relevant information due to inadequate inquiries;

understand or appropriately interpret available information;

* properly assess the relevance or importance of available information; or
* properly explain the basis for a decision.

Error/failure/mistake Examples of potential grounds for judicial
intervention include

Failing to ask the right e Error of law.
question or address
the question posed

Failing to look for relevant * No probative evidence that proves or helps to

information or failing to find prove key facts.

relevant information due to e Lack of probative evidence to the extent that

inadequate inquiries the decision has no basis on the available
evidence.

* Failure to make adequate inquiries, etc.

Failing to understand or e Deficient reasoning due to a failure rationally to
appropriately to interpret consider probative evidence or decisions that do
the available information not logically flow from the facts.

* Mistake in respect of key evidence or error of fact
due to misunderstanding or misconstruing a
claim raised.

e Unreasonable outcomes due to Wednesbury
unreasonableness (as expanded by the decision
in Li), decisions not based on findings or
inferences of fact supported by logical grounds, or
an obviously disproportionate response, etc.
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Failing properly to assess the | e Attention given to extraneous circumstances

relevance or importance of such as factors of little or no relevance.

the available information e  Failure to properly assess the weight of evidence,
eg by failing to consider or give appropriate weight
to relevant factors or giving disproportionate or
excessive weight to some factor of little importance
or any weight at all to an irrelevant factor or a
factor of no importance.

e Contrary to the overwhelming weight of
available evidence.

e Evidence not meeting the applicable
standard of proof, etc.

Failing properly to explain the | e No justification evident on the ‘record’, not

basis for a decision disclosing any material by reference to which a
rational decision-maker could have evaluated
certain evidence, etc.

e Lacking evident and intelligible justification.

The position has now been reached where, in practice, the scope of the available grounds
for judicial review of administrative action (in the exercise of a statutory power) is potentially
so broad that it is difficult to identify any significant fact-finding related error that could not
potentially be identified as falling within at least one of them.

I like the description of the law/fact distinction in an article by Professor Mark Elliott, Reader
in Public Law at the University of Cambridge in the United Kingdom, who argued that ‘if the
distinction between jurisdictional and non-jurisdictional errors of law is malleable, then that
which distinguishes law from fact appears to be positively liquefied'.>

| found an even more colourful description of the distinction in a blog post by Alison Young, a
Fellow of Hertford College, University of Oxford, who suggested that:

[If] prizes were awarded to ‘Distinctions in English law’, then a good contender for the ‘lifetime
achievement’ award would be the distinction between ‘law’ and ‘fact’. Whilst adventurers have their
Swiss Army knife, and the Dr has his sonic screwdriver, lawyers have the multi-purpose malleable
‘law/fact’ distinction which is just as capable of opening or closing avenues of review, or providing a
deus ex machina® ‘get out of jail free’ card ...%*

In relation to the making of findings as to credit/credibility, as McHugh J said in a 2000 High
Court judgment, ‘a finding on credibility ... is the function of the primary decision-maker “par
excellence™.® However, if such a finding was, for example, not based on any evidence (that
is, ‘any evident or intelligible justification’®) or there was a failure to rationally consider the
available evidence® then various grounds for judicial intervention could well be held to
be available.

In my view it is all about categorisation. If a judge does not like a finding on credibility, he or
she can break the assessment process into its component parts and, ‘Bob’s your uncle’, it is
all about legal reasonableness.
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Recent judgments have been at pains to point out that there are circumstances where
findings as to credibility by administrative decision-makers may found jurisdictional error.®®
For example, if a decision is based on the acceptance or rejection of the evidence of a
particular party/witness, and that decision was based on an assessment as to whether a
witness is to be believed or not, then the failure to give reasons for that finding may found
jurisdictional error® and could lead a court to infer that the decision-maker ‘had no

good reason’.®’

Further, where a decision is detrimental to a person’s rights or interests and a significant
basis for that decision was a finding about credibility, a failure to disclose to the person
affected material on which such a finding was based may well be found to be a denial of
procedural fairness.®

The current position now appears to be that where judges are minded to do so — for
example, if they perceive serious problems with the merits or outcome of an administrative
action — they are likely to be able to identify some procedural or evidentiary failure which
can be categorised as falling within at least one of the recognised grounds of judicial review.
The attitude of judges to the parties, the issues, the perceived fairness of the processes
used and/or the outcomes of administrative action can have a significant bearing on how
they categorise the issues arising in a case and apply relevant administrative law principles
as well as their approach to statutory interpretation (should they identify ambiguity in
applicable legislation).

In this context, the ‘attitude’ of judges might be influenced by their personal values or
philosophy, or their reaction to the circumstances of the particular case. See, for example,
the comments by Forest J in K v Children’s Court of Victoria and Federal Agent
Mathew Court:

A reviewing court, when considering the reasonableness of an exercise of discretion, must assess the
substantive decision, and arguably the decision-maker’'s reasoning process, in the context of the
subject matter, scope and purpose of the legislation under which that discretion is conferred. The
temptation to verge into the merits is thus difficult to resist L8

It has been noted in several influential cases over the years™ that, where judges regard an
administrative decision as unreasonable, this may give rise to an inference that some other
kind of jurisdictional error has been made. As far back as 1949, in a High Court judgment,
Dixon J referred to the concept in the following terms:

It is not necessary that [the presiding officer] should be sure of the precise particular in which [the
administrative decision-maker] has gone wrong. It is enough that [the presiding officer] can see that in
some way [the administrative decision-maker] must have failed in the discharge of his exact function
according to law.

Presiding officers are human beings. While their training and experience incline them
towards rational and objective assessments of the evidence and applicable law, it is not
realistic to assume that they can completely ignore or be unmoved or uninfluenced by other
factors. For example:

e conscious influences might include their views about the conduct of or impact on a
party; and

e possible unconscious influences’® might be categorised as confirmation bias / belief
bias, correspondence bias / fundamental attribution error, selective perception,
selective exposure etcetera.
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When hearing a case, a presiding officer may well take the view that a public official
exercising discretionary powers has made a decision or acted in a way the presiding officer
perceives to be unfair, unreasonable or otherwise improper. In such circumstances, if
minded to do so, the presiding officer may well be able to identify some aspect of the
surrounding procedures, reasoning or conduct that can be categorised as falling within one
or more of the numerous (and ever-expanding) recognised grounds justifying a finding of
jurisdictional error or breach of procedural fairness.

Would it only be a cynic who might argue that the writers of the movie The Castle got it right
after all? If there is a will, the judge is likely to be able to find a way, so maybe it really can
come down to ‘the vibe’.

In relation to the role of the courts to review administrative action:

e the vast majority of administrative actions do not result in judicial review;

e the administrative actions that are reviewed are selected by applicants, not the
courts; and

e judicial oversight of administrative action through reviews of individual cases is
therefore in practice ad hoc, largely random and reactive.

If the role of the courts is intended to include proactive guidance for administrative
decision-makers, given the uncertainty, variability, complexity and incomprehensibility issues
referred to above, judicial review as currently practised by the courts is not ‘fit for purpose’ in
relation to such a role.

Another factor that does not appear to have received any attention from the courts or
administrative law commentators is the negative impact on administrative decision-makers of
jurisdiction creep. Having a court decide that a public official’s decision was ‘unlawful’ (which
implies they were either incompetent or lacking in integrity) is a far worse outcome in terms
of their reputation, or credibility etcetera than having a court or tribunal look at the merits of
the same decision and decide that there is a more correct or preferable decision (which
merely implies a difference of opinion).

Further, the outcome of a successful merits review application (where such a review is
available) is generally largely the end of the matter for an administrative decision-maker,
whereas the outcome of a successful judicial review is generally that the decision-maker
and/or other public officials have to revisit the assessment and decision-making process.

To attempt to address these issues, | make a series of suggestions:

(1) It would greatly assist the public officials who make administrative decisions in the
exercise of statutory powers if, when drafting administrative law related judgments, the
courts:

(a) indicate in the catchwords or headnote whether the judgment expresses a
precedent/guideline/authoritative statement (or a departure from same); and

(b) provide an explanation of the decision/principle that will be understandable to
non-legally-trained administrative decision-makers (that is, in plain English using a
minimum of technical terms).

(2) The legal obligations on administrative decision-makers have now been developed by the
courts to a stage where consideration should be given by governments to their
comprehensive, plain English codification in statutes in all jurisdictions”™ (with detailed
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objects provisions giving clear guidance as to parliaments’ intentions as to how they are
to be interpreted and applied). Such comprehensive plain English statutory codes would
bring together the relevant rules into one place, which could be easily referred to by
administrative decision-makers to identify key changes over time.

(3) The courts need to find a more accurate way to explain the scope of the judicial review

function than the standard claim that they do not review the merits of administrative
decisions made in the exercise of statutory powers.

(4) Public officials need to be particularly careful to ensure that all aspects of their actions

and decisions are not only lawful but can also be clearly shown to be fair and reasonable
in the circumstances.

(5) When defending legal actions seeking to overturn administrative decisions, legal counsel

should be alert to the reality that well-reasoned and otherwise compelling legal
arguments alone may not be sufficient to ensure a favourable outcome should presiding
officer(s) have concerns that the actions and/or decisions in question were not fair and
reasonable in the circumstances.
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