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Introduction

“IT IL ” is  y e t  an o th er  a c ro n y m  b e in g  
u sed  in  th e w o rld  o f  IT  - a n d  o v e r  the  
la st  c o u p le  o f  y ea rs , in c r e a s in g ly  u sed . 
T h e term  “IT IL ” h a s  e v e n  crep t in to  
standard form  a g r eem e n ts  o f  IT  
cu sto m ers, w ith  m a n y  IT  cu sto m er s  
m a k in g  req u ests  a b o u t an  IT  v e n d o r ’s 
ITIL  ca p a b ility . A s  a re su lt o f  th e n e w  
b u z z  w o rd  b e in g  s o  freq u en tly  u sed , I 
th ou gh t it w o u ld  b e  u se fu l to  w r ite  a 
short artic le  e x p la in in g  IT IL  - w h ere  
it ca m e  from , w h a t it is  an d  the  
p e r c e iv e d  b e n e fits  o f  IT IL . T h is  
artic le  a lso  b r ie fly  c o m m e n ts  o n  
in c lu d in g  an o b lilg a t io n  to  c o m p ly  
w ith  ITIL  in  a g r eem e n ts  an d  m a k in g  
rep resen ta tion s o f  IT IL  c a p a c ity  in  
ten d ers and  o th er d o c u m en ts .
Where did ITIL come from and 
why is it important in Australia?

IT IL  stands for  “In fo rm a tio n  
T e c h n o lo g y  Infrastructure L ib rary” . It 
is  a q u a lity  m a n a g em en t stan d ard  for  
IT  S e r v ic e  M a n a g e m en t that w a s  
d e v e lo p e d  in th e  1 9 8 0 ’s  b y  th e  U K  
O ffic e  o f  G o v ern m e n t C o m m erce . 
IT IL  w a s created  as a  g u id e  for  th e  
U K  G o v ern m en t o n  h o w  b e s t  to  
m in im ise  in e f f ic ie n c ie s  in  th e  
c o m m u n ica tio n  and  c o -o p e r a tio n  
b e tw een  v a r io u s  IT  fu n c tio n s  and  
p ro cesses .
IT IL  w a s  u p d a ted  and r e -p u b lish ed  in  
2 0 0 0 /2 0 0 1 . T h e B r itish  S tan d ard  for  
IT IL  (B S  1 5 0 0 0 )  w a s  p u b lish e d  b a sed  
on  th e n e w e s t  v e r s io n  o f  IT IL  and  in  
2 0 0 2  B S  1 5 0 0 0  w a s  rew ritten  and  
re lau n ch ed  b a sed  o n  fe e d b a c k  
r e c e iv e d  from  v a r io u s  s ta k eh o ld ers .

S tandard  to  b e  u se d  b y  v e n d o rs  o f  IT  
sy s te m s .
IT IL  is  n o w  c o n s id e r e d  to  b e  a 
w o r ld w id e  b est-p ra c tice  standard  in IT 
S e r v ic e  M a n a g em en t.
What is it ?

P ut s im p ly , ITIL  is  a c o lle c t io n  o f  b est  
p ra c tice s  for an IT  o rg a n isa tio n , 
d e s ig n e d  to a c h ie v e  o p eration a l 
im p ro v em en ts  th rou gh  m o re  
str ea m lin e d  p r o c e s s e s . ITIL  
e m p h a s ise s  th e  r e la tio n sh ip  b e tw een  
v a r io u s  IT p r o c e sse s  b y  p la c in g  IT  
fu n c tio n s , p r o c e sse s  an d  m eth o d s  
w ith in  a structured and tig h tly  
in teg ra ted  fram ew ork . T h e  in teg ra tio n  
is  d es ig n e d  to  m a x im ise  
co m m u n ic a tio n  an d  co -o p era tio n  
b e tw e e n  var iou s IT  fu n c tio n s  and  
p r o c e s s e s  w ith in  b u s in e ss  or 
g o v ern m e n t.
IT IL  c o n s is ts  o f  s e v e n  parts: 
M a n a g ers S et, S e r v ic e  Supp ort, 
S e r v ic e  D e liv e r y , S o ftw a r e  Supp ort, 
N e tw o r k s , C o m p u ter  O p era tio n s  and  
E n v iro n m en ta l.
Understanding compliance with the 
Australian Standard

A  c o m p a n y  w is h in g  to  c o m p ly  w ith  
th e  A u stra lia n  Standard d o e s  n o t n eed  
accred ita tio n  or c e r t if ic a t io n  and  m ay  
s im p ly  c h o o s e  to  m o v e  to w a rd  h a v in g  
th e  id ea ls  o f  IT IL  as part o f  its 
b u s in e ss . A  c o m p a n y  ca n  c h o o s e  to  
b e c o m e  ce rtifie d  (th e  c o m p a n y  as a 
w h o le  can  be cer tifie d  or a p articu lar  
p ro d u ct ca n  b e  c e r t if ie d ) , h o w e v e r  for  
large o r g a n isa tio n s  th is  m a y  b e  an 
e x p e n s iv e  and a la b o r io u s  p ro cess .

Standard fo r ICT Service 
Management.

I f  th e  su p p lier  is  n o t  c o m p lia n t w ith  
th e  A u stra lia n  Standard, a su p p lier  
sh o u ld  b e  ca u tio u s  in  a g r ee in g  to  an  
o b lig a tio n  th at req u ires ab so lu te  
c o m p lia n c e  w ith  th e  standard - in  the  
lit ig io u s  w o rld  that w e  l iv e  in, an IT  
cu sto m er  c o u ld  b rin g  an a c tio n  a g a in st  
a su p p lier  for  b reach  o f  co n tract for  
fa ilu re to  c o m p ly  w ith  th e  c la u se .
N o te  h o w e v e r , that it w o u ld  be  
d iff ic u lt  an d  c o s t ly  for  an IT  cu sto m er  
to  p ro v e  n o n -c o m p lia n c e  w ith  a 
standard that d o e s  n o t require  
c e r tific a tio n  - p articu larly  in  large  
o r g a n isa tio n s . T o  p ro v e  n o n -  
c o m p lia n c e , an  IT  cu sto m er  m a y  e v e n  
n ee d  to  e n g a g e  a tea m  o f  IT IL  ex p erts  
to  r e v ie w  an d  report on  th e  en tire IT 
p r o c e sse s  o f  a  b u sin ess .
A n d  e v e n  w h e r e  an IT  cu sto m er  co u ld  
p ro v e  fa ilu re  to  c o m p ly  w ith  the  
A u stra lia n  Standard , it w o u ld  b e  a 
d iff ic u lt  ta sk  to  s h o w  that d a m a g e  has 
b een  su ffe red  b y th e  cu sto m er  as a 
resu lt o f  th e  IT  su p p lier  fa ilin g  to  
c o m p ly  w ith  th e  A u stra lia n  Standard. 
D a m a g e s  are p a y a b le  w h ere  it ca n  be  
sh o w n  that ac tu a l lo s s  h as b ee n  
su ffe red  as a re su lt  o f  the breach .
A  re lated  r isk  is  w h eth er  a b reach  o f  
th e  c la u se  req u ir in g  c o m p lia n c e  w ith  
th e  A u stra lia n  Standard c o u ld  lea d  to  a 
cu sto m er  e x e r c is in g  a term in a tio n  
right u n d er  th e  a g r eem e n t. U su a lly ,  
an a g r eem e n t w il l  h a v e  a term in a tio n  
right w h ere  th e o th er party has 
co m m itted  a m ateria l b reach  o f  the  
a g reem en t and  that o th er party has 
fa iled  to  re m ed y  that breach  after  
b e in g  p ro v id ed  w ith  n o tic e  o f  it. So , 
w o u ld  a co u rt c o n sid e r  th e  su p p lier ’s 
fa ilu re to  c o m p ly  w ith  th e  A u stra lian  
Standard as a m ateria l b reach  o f  the  
agreem en t?
In  a n sw e r in g  th e  q u e stio n , it is u sefu l 
to  co n sid e r  th e  m ea n in g  o f  m aterial 
breach. T h ere  is  au th ority  that the 
term  “m ater ia l b reach ” in  a contract

A u stra lia  h as fo l lo w e d  su it and  in  
2 0 0 4 , Standards A u stra lia  p u b lish e d  
AS 8018-Australian Standard fo r ICT 
Service Management (Australian 
Standard). T h e A u stra lia n  Standard  
is  an ad o p tio n  o f  B S  1 5 0 0 0  an d  is  
v ir tu a lly  id en tica l to  th e  B r itish  
Standard e x c e p t for an  a d d itio n a l  
c la u se  add ed  to  th e  sc o p e  e m p h a s is in g  
th e d es ire  and n ee d  for  th e  A u stra lia n

IT  cu sto m ers  h a v e  r e c o g n ise d  the  
e x p e n s e  o f  b e c o m in g  c e r tifie d  and  
rather than  req u ir in g  e v id e n c e  o f  
c e r tific a tio n , there is a trend  in IT  
cu sto m er s  req u ir in g  a c la u se  in 
a g reem en ts  that o b lig e s  c o m p lia n c e  
w ith  th e A u stra lia n  Standard. T h is  
ca n  be d o n e  b y  w a y  o f  a c la u se  that 
e x p r e ss ly  req u ires th e  su p p lier  to  
c o m p ly  w ith  th e AS 8018-Australian
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ITIL -  the new buzz word in the IT space
sh o u ld  b e  a c co rd ed  th e sa m e  m e a n in g  
as fu n d am en ta l b reach  at c o m m o n  
la w .• 1
A  fu n d am en ta l b reach  at c o m m o n  la w  
is  a b reach  that:
1. “g o e s  to  th e  v ery  root o f  th e  
co n tr a c t” ;2 or
2 . d ep r iv es  a party o f  su b sta n tia lly  th e  
w h o le  b en e fit  o f  th e  co n tra ct.3
In m y  v ie w , it is  u n lik e ly  that a court 
w o u ld  co n sid e r  th e  fa ilu re  b y  a 
su p p lier  to  c o m p ly  w ith  a standard as  
a m ateria l b reach  u n le s s  th e  p rim ary  
r e a so n  that th e  IT  c u sto m er  en tered  
in to  an a g reem en t w ith  th e  su p p lier  in 
th e  first p la c e  w a s  b ec a u se  th e  
su p p lier  w a s  c o m p lia n t  w ith  th e  
A u stra lia n  Standard.
In s o m e  a g r eem e n ts , th ere  are broad  
term in a tio n  r ig h ts  for  fa ilu re  to  
r e m e d y  a n y  b reach  - w h ere  a broad  
term in a tio n  right e x is ts , a su p p lier  
s h o u ld  a lw a y s  b e  w e a r y  in  a g r ee in g  to  
to  a c la u se  w h ere  th ere  is  a h ig h  r isk  
o f  n o n -c o m p lia n c e . P erh a p s a  b etter  
ap p roach  for  IT  su p p lier s  is to  agree  
to  c o m p ly  w ith  th e  g en era l p r in c ip le s  
o f  th e  A u stra lia n  Standard or a 
“c o m m e r c ia l e n d e a v o u r s” ty p e  c la u se  
w h ic h  d o e s  n ot req u ire  a b so lu te  
c o m p lia n c e . T h en , i f  th e  su p p lier  can  
s h o w  that it h as a d o p ted  th e p r in c ip le s  
o f  IT IL  or th e A u stra lia n  Standard, it 
w il l  b e  sa fe  fro m  b e in g  fo u n d  in  
b reach  o f  th e  o b lig a t io n  an d  from  
h a v in g  a term in a tio n  righ t tr iggered .
Would a supplier need to comply 
with the Australian Standard if 
there was a general clause requiring 
compliance with “relevant 
standards”?

S o m e  a g reem en ts  h a v e  a c la u se  
req u ir in g  su p p liers  to  c o m p ly  w ith  a ll 
re lev a n t standards. T h e  q u e stio n  is  
w h eth er  su ch  a c la u se  c o u ld  b e  
in terp reted  to  m ea n  that th e  su p p lier  
m u st b e  co m p lia n t w ith  th e  A u stra lia n  
Standard.
T h e  gen era l p r in c ip le  is  that w h ere  
th ere is  a m b ig u ity  in  an a g r eem e n t, 
th ere are variou s ru le s  o f  co n stru c tio n  
that are lik e ly  to  b e  a p p lie d  b y  a cou rt  
in  d eterm in in g  th e  im p lie d  m e a n in g  o f  
th e c la u se . T h e se  in c lu d e:
•  there is  a g e n era l ru le  that a

court w ill  a p p ly  a 
p resu m p tio n  th at th e  parties

d id  n o t in ten d  its  term s to  
op erate  u n r ea so n a b ly .4 5 
T h ere fo re  w h e r e  a particular  
co n stru c tio n  w o u ld  a c h ie v e  
an u n r ea so n a b le  resu lt, the  
co u rt w ill b e  re lu ctan t to  
a c cep t that it w a s  m ean t b y  
the p arties.

•  a c o m m o n se n s e  ap p roach  
m u st b e  ta k en  p articu larly  in  
c o m m e r c ia l co n tracts  w h ic h  
are e x p r e sse d  in  an 
im p e r fe c t ly  co n stru c ted  
d o c u m en t - in  o th er  w o rd s, a 
c la u se  m u st b e  co n stru ed  to  
h a v e  b u s in e ss  
c o m m o n s e n s e .3

•  th ere  are ru le s  g o v e r n in g  the  
m ateria l th at ca n  be r e c e iv e d  
to  a ss is t  a  co u rt in  th e  
co n stru c tio n  p r o c e ss  (fo r  
e x a m p le , th e  p a ro le  e v id e n c e  
ru le  and its  v a r io u s  
e x c e p t io n s ) .

I f  th e first co n stru c tio n  w e r e  ad o p ted , 
the p o ten tia l s c o p e  o f  a c la u se  
req u irin g  c o m p lia n c e  w ith  a ll re levan t  
standards w o u ld  se e m  to  be  
u n rea so n a b ly  broad  (an d  co n sta n tly  
ch a n g in g  as n e w  v o lu n ta ry  standards  
are in tro d u ced ). T h e  p resu m p tio n  
aga in st u n r ea so n a b le n ess  and th e  
req u irem en t to  a d o p t a co n stru ction  
w h ich  h a s b u s in e ss  c o m m o n se n se  
argu ab ly  p o in t to  th e  narrow er  
co n stru c tio n  referred  to  a b o v e . 
H o w ev e r , th is  is su e  is  n o t free  from  
doubt and  there m a y  b e  further  
e v id e n c e  c o n c e r n in g  th e  p a r tie s ’ 
n eg o tia tio n s  at th e  t im e  o f  en ter in g  
in to  th e  a g reem en t w h ic h  m a y  p o in t to  
th e broader co n stru c tio n .
Making representations of ITIL 
compliance

M ore and m o re , su p p lier s  are m a k in g  
rep resen ta tion s in  ten d ers and  
ex p r e ss io n s  o f  in terest that th ey  are 
co m p lia n t w ith  IT IL  and th e  
A u stra lia n  Standard.
I f  a su p p lier  is  n o t c o m p lia n t w ith  
ITIL or th e  A u stra lia n  Standard, th e  
risk is  that a s u c c e ss fu l  c la im  u n der  
se c t io n  5 2  o f  th e  T rad e P ra c tic es  A c t  
1 9 7 4  w ill  b e  b ro u gh t fo r  m is le a d in g  
and d e c e p tiv e  co n d u ct.
G iv e n  that s e c t io n  5 2  c la im s  are 
o u tsid e  th e sc o p e  o f  a g r eem e n ts , an y  
am ou n ts p a y a b le  b y  th e  su p p lier  as a

resu lt o f  a s u c c e ss fu l c la im  w o u ld  n ot  
be w ith in  an a g r eed  lia b ility  ca p  in  th e  
a g reem en t.
Conclusion

ITIL  h a s  r e c e iv e d  en d o rsem en t from  
m an y large  o rg a n isa tio n s . It is  pra ised  
fo r  im p ro v in g  IT  p r o c e s s e s , red u cin g  
c o s ts  and c o m p le x it ie s  an d  fo rc in g  
o r g a n isa tio n s  to  r e a lly  fo c u s  on  
o rg a n isa tio n a l structures and  
fu n c tio n s . H o w e v e r , w h ere  a su p p lier  
is  n o t 100%  c o m p lia n t w ith  the  
A u stra lia n  Standard , a su p p lier  sh o u ld  
b e  re lu ctan t to  ag ree  to  a c la u se  w h ich  
req u ires c o m p lia n c e . S im ila r ly , a 
su p p lier  s h o u ld  refrain  from  m a k in g  
rep resen ta tio n s  reg a rd in g  c o m p lia n c e  
w ith  IT IL .
L e a v in g  co n tra ctu a l o b lig a tio n s  a s id e , 
fro m  w h a t I h a v e  read , th e  g u id in g  
p r in c ip le s  o f  ITIL  certa in ly  g e t  m y  
v o te 6 an d  IT  b u s in e s s e s  sh o u ld  re a lly  
lo o k  in to  a d o p tin g  th e  id ea ls  o f  IT IL .
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