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Abstract 
In Western Australia disputes relating to workers compensation entitlements are determined in 

accordance with the provisions of the Workers Compensation and Injury Management Act 1981 (WA) 

using a process of conciliation and arbitration. Claims are supported using documentary expert 

medical opinion evidence. Increasingly disputes relate to workplace stress or psychiatric injury and it 

is anticipated that claims of this type will increase as a consequence of COVID-19 workplace 

restrictions and changes. This paper considers the arbitration procedures under the Act; the definition 

on an injury under the Act, and the difficulties, relating to the reception of expert medical evidence in 

WorkCover arbitrations. 

Introduction 
In Western Australia, a Worker’s Compensation and Injury Management Scheme exists to help workers 

return to work successfully following a work-related injury or illness. Under the scheme workers are 

compensated for lost wages, medical expenses and associated costs while they are unable to work. 

Matters in dispute relating to workers compensation are determined in accordance with the provisions 

of the Workers Compensation and Injury Management Act 1981 (WA) (‘The Act’). 

Workplace injury claims for both physical and mental injury are determined by WorkCover in 

accordance with the Workers’ Compensation Arbitration Service. This is done through a formal 

arbitration process conducted in proceedings at which evidence is led and where a legally qualified 

arbitrator makes binding determinations regarding worker’s compensation disputes. 

The Workers’ Compensation Arbitration Service consists of both full time and sessional arbitrators 

(assisted by a team of administrative support staff, including conciliators) who determine matters in 

dispute in accordance with the Act and the Workers’ Compensation and Injury Management Arbitration 

1 Professor of Law, University of Notre Dame (Australia) and WorkCover Sessional Arbitrator (2013-2016). 

http://www.slp.wa.gov.au/legislation/statutes.nsf/main_mrtitle_12862_homepage.html
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Rules 2011. Once a dispute is referred to arbitration, arbitrators are prohibited under the Act from 

attempting to resolve the dispute by conciliation.2 

However, a dispute must firstly have been conciliated by the Workers’ Compensation Conciliation 

Service (or a certificate issued by the Director of Conciliation advising the matter is not suitable for 

conciliation) before an application can be made to the Arbitration Service. 3 

An appeal from a determination by an arbitrator may be made to the District Court of Western Australia, 

where a question of law is involved and where defined financial thresholds are met; or where a question 

of law is involved and, in the opinion of the District Court the matter is of such importance that, in the 

public interest, an appeal should lie.4 Historically the number of appeals from an arbitrator’s decision 

is low. In 2019 there were only nine appeals.5 

Statistically, in the period 2018–2019, the WorkCover Compensation Arbitration Service completed 

2079 conciliations and 601 arbitrations. Ninety-seven per cent (97%) of the conciliations are completed 

within an eight-week period and eighty-four per cent (84%) of the arbitrations are completed within six 

months. The average cost to complete an arbitration was $8,319.00.6 

This paper commences with a discussion of the arbitration procedures under the Act; the definition of 

an injury under the Act, and finally the typical issues, or rather difficulties, relating to the reception of 

medical evidence in WorkCover arbitrations. 

WorkCover Arbitration Procedures 
The arbitration procedures are set out in ss 182ZT to 225 of the Act and ss 32 to 63 of the Workers 

Compensation and Injury Management Arbitration Rules 2011 (‘The Rules’). They generally mirror 

the provisions as found in the Uniform Commercial Arbitration Acts. Specifically, with respect to the 

Act, s 188 states: 

2 Contra S27D of the Uniform Commercial Arbitration Acts 
3 See Workcover WA, Workers’ Compensation Arbitration Service < https://www.workcover.wa.gov.au/resolving-a-

dispute/workers-compensation-arbitration-service/> (16 August 2020). 
4 Workers Compensation and Injury Management Act 1981 (WA) s 247(1). 
5 District Court of Western Australia; Civil Decisions, https://www.districtcourt.wa.gov.au/C/courtsDecisions.aspx 
6 WorkCover WA Annual Report 2018/19; https://www.workcover.wa.gov.au/wp-content/uploads/2019/09/WorkCover-WA-

201819-Annual-Report-Website-V1.2.pdf. 

http://www.slp.wa.gov.au/legislation/statutes.nsf/main_mrtitle_12862_homepage.html
https://www.workcover.wa.gov.au/resolving-a-dispute/workers-compensation-arbitration-service/%3e
https://www.workcover.wa.gov.au/resolving-a-dispute/workers-compensation-arbitration-service/%3e
https://www.workcover.wa.gov.au/wp-content/uploads/2019/09/WorkCover-WA-201819-Annual-Report-Website-V1.2.pdf
https://www.workcover.wa.gov.au/wp-content/uploads/2019/09/WorkCover-WA-201819-Annual-Report-Website-V1.2.pdf
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188. Practice and procedure, generally

(1) An arbitrator is bound by rules of natural justice except to the extent that this Act authorises,

whether expressly or by implication, a departure from those rules.

(2) The Evidence Act 1906 does not apply to proceedings before an arbitrator and an arbitrator —

(a) is not bound by the rules of evidence or any practice or procedure applicable to courts of

record, except to the extent that the arbitration rules make them apply; and 

(b) is to act according to equity, good conscience and the substantial merits of the case without

regard to technicalities and legal forms. 

(3) An arbitrator may inform himself on any matter as the arbitrator thinks fit.

(4) An arbitrator may —

(a) receive in evidence any transcript of evidence in proceedings before a court or other person

or body acting judicially and draw any conclusion of fact from the transcript; and 

(b) adopt, as the arbitrator thinks fit, any finding, decision, or judgment of a court or other person

or body acting judicially that is relevant to the proceeding. 

(5) To the extent that the practice and procedure of an arbitrator are not prescribed under this Act,

they are to be as the arbitrator determines.

Unlike commercial arbitration, hearings before a WorkCover arbitrator are conducted in private 

unless the arbitrator conducting the hearing decides that it should be conducted in public. 7 If an 

arbitrator thinks it appropriate, the arbitrator may conduct all or part of a proceeding entirely on the 

basis of documents without the parties or their representatives or any witnesses attending or 

participating in a hearing. 8 

With respect to representation, a party to the proceeding may appear in person or may be represented 

by a legal practitioner or a registered agent. 9 

In terms of the arbitrator’s decision, subject to the Act, an arbitrator may make such decisions as the 

arbitrator thinks fit. An arbitrator may confirm, vary or revoke a direction of a Conciliation Officer 

under ss 182K(2) or (4) or 182L(2).10 

7  Workers Compensation and Injury Management Act 1981 (WA) s 199. 
8 Ibid s 198 (3). 
9 Ibid s 195 (1). 
10 Ibid s 211. 
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With regard to the reasons for an arbitrator’s decision 11 the decision: 

(a) need only identify the facts that the arbitrator has accepted in coming to the decision

and give the reasons for doing so;

(b) need only identify the law that the arbitrator has applied in coming to the decision

and give the reasons for doing so;

(c) need not canvass all the evidence given in the case; and

(d) need not canvass all the factual and legal arguments or issues arising in the case. 12

The arbitrator may make orders with respect to costs in accordance with pt 10 of the Workers 

Compensation and Injury Management Arbitration Rules 2011. 

The Definition of ‘Injury’ Under the Act 
The threshold issues for the arbitrator are whether the injury is compensable and if it arose out of the 

course of the employment. The relevant legal principles with respect to the definition of ‘arising out 

of… the employment’ and ‘in the course of employment’ will not be discussed in this article but have 

been detailed in a number of cases including Education Department of Western Australia v Morgan 13 

and Kavanagh v The Commonwealth. 14  

Section 18(1) of the Act provides that if an injury to a worker occurs, the employer shall, subject to this 

Act, be liable to pay compensation in accordance with sch 1. The term ‘injury’ is defined in s 5 of the 

Act to mean: 15 

(a) a personal injury by accident arising out of or in the course of the employment, or whilst the worker is

acting under the employer’s instructions; or

(b) a disease, because of which an injury occurs under section 32 or 33; or

(c) a disease contracted by a worker in the course of his employment at, or away from, his place of

employment, and to which the employment was a contributing factor and contributed to a significant

degree; or

11 Ibid s 213 (4). 
12 The principles in relation to a workers compensation  arbitrator’s duty to give adequate reasons for decision have been set 

out in numerous cases, including Nardi v Department of Education and Training [2006] C22-2006 at [26] to [31]. 
13  [2000] WASCA 291. 
14 (1960) 103 CLR 547. 
15  The provisions in the Act essentially mirror those found in s 5A of the Commonwealth Safety, Rehabilitation and 

Compensation Act 1988. 
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(d) the recurrence, aggravation, or acceleration of any pre-existing disease where the employment was a

contributing factor to that recurrence, aggravation, or acceleration and contributed to a significant degree;

or

(e) a loss of function that occurs in the circumstances mentioned in section 49, but does not include a

disease caused by stress if the stress wholly or predominantly arises from a matter mentioned in

subsection (4) unless the matter is mentioned in paragraph (a) or (b) of that subsection and is unreasonable

and harsh on the part of the employer;

Section 5(4) of the Act in turn relevantly states: 

(4) For purposes of the definition of injury, the matters are as follows —

(a) the worker’s dismissal, retrenchment, demotion, discipline, transfer or redeployment; and

(b) the worker’s not being promoted, reclassified, transferred or granted leave of absence or any

other benefit in relation to the employment; and

(c) the worker’s expectation of —

(i) a matter; or

(ii) a decision by the employer in relation to a matter,

referred to in paragraph (a) or (b). 

Section (5) further provides: 

(5) In determining whether the employment contributed, or contributed to a significant degree, to the

contraction, recurrence, aggravation or acceleration of a disease for purposes of the definitions of injury

and relevant employment, the following shall be taken into account —

(a) the duration of the employment; and

(b) the nature of, and particular tasks involved in, the employment; and

(c) the likelihood of the contraction, recurrence, aggravation or acceleration of the disease

occurring despite the employment; and

(d) the existence of any hereditary factors in relation to the contraction, recurrence, aggravation or

acceleration of the disease; and

(e) matters affecting the worker’s health generally; and

(f) activities of the worker not related to the employment.

As can be seen from the above, both the definition of injury and the compensable causes of injury under 

the Act are extremely broad. Historically the majority of workplace injury disputes related to physical 

injury. The medical diagnosis of a physical injury and the capacity of a worker to undertake a return to 

the workforce, engage in alternate work or undergo retraining in a suitable occupation is often 

problematic for an arbitrator with no medical background. 
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Further in recent years there has been an increase in the number of workers compensation disputes 

relating to workplace stress or psychiatric injury.16 According to Safe Work Australia’s Key Work 

Health and Safety Statistics 2018, the number of serious work place related claims in Australia totalled 

106,260 in the 2016-2017 financial year with some 6675 claims (6%) attributable to mental stress. 17 

WorkCover WA, in its Statistical Note 2016,18 stated that in the period 2012 to 2016 the number of 

work-related stress claims increased by 25%. In 2015–2016 there were 547 stress related claims lodged. 

The top three industries involving stress related claims were: Health Care and Social Assistance (25%); 

Public Administration and Safety (24%); and Education and Training (16%). 

In terms of the causes of stress related claims, WorkCover in its Statistical Note states that 39% of the 

claims are caused by work pressure; 23% by harassment and bullying, 19% by exposure to a traumatic 

event, 14% by exposure to workplace violence and 5% to other causes. 

With respect to WA public sector stress related claims, the statistics determined from the 2018 Insurance 

Commission of WA Annual Report notes:   

Although mental stress claims represent 9.1% of new workers’ compensation claims in 2018, the estimated 

cost of mental stress claims for WA public sector agencies was 23.2% of the total estimated claims cost. 

The average estimated cost of mental stress claims received by RiskCover in 2018 was approximately 

$65,882 compared to $56,319 in 2017 (2016: $50,000). The cost of mental stress claims continue[s] to 

increase and is well above the average cost of other workers’ compensation claims due to the complexities 

of the injury and returning an individual to their pre-injury work environment.19  

It is anticipated that the effect on the workplace of COVID-19 related issues will also result in an 

increase in workers compensation stress and psychiatric injury claims. 

Research carried out by Relationships Australia in April this year in response to COVID-19 issues found 

that recent workplace changes have had a major impact on Australia’s mental health. Data collected 

16 Safe Work Australia, Work-related Injury Fatalities – Key WHS Statistics Australia 2018 (31 October 2018) < 
https://www.safeworkaustralia.gov.au/book/work-related-injury-fatalities-key-whs-statistics-australia-2018>; Safe Work 
Australia, Costs of work-related injuries and diseases - Key WHS statistics Australia 2018 (23 August 2018) < 
https://www.safeworkaustralia.gov.au/book/costs-work-related-injuries-and-diseases-key-whs-statistics-australia-2018>; 
Safe Work Australia, Work-related injury and disease - Key WHS statistics Australia 2018 (31 October 2018) < 
https://www.safeworkaustralia.gov.au/book/work-related-injury-and-disease-key-whs-statistics-australia-2018> (14 August 
2020).  
17 Safe Work Australia, Key work health and safety statistics Australia 2018 (4 October 2018) < 

https://www.safeworkaustralia.gov.au/book/key-work-health-and-safety-statistics-australia-2018>(14 August 2020). 
18 WorkCover WA, Stress Related Claims: Statistical Note October 2016 (October 2016). 
<https://www.workcover.wa.gov.au/content/uploads/2016/11/Stress-Related.pdf>. (15 August 2020) 
19 Insurance Commission of Western Australia, Annual Report (2018), 58 
<https://www.icwa.wa.gov.au/__data/assets/pdf_file/0023/20759/2018-Insurance-Commission-of-Western-Australia-
Annual-Report.pdf>  

https://www.safeworkaustralia.gov.au/book/key-work-health-and-safety-statistics-australia-2018%3e(14
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through the Relationships Australia monthly survey, indicated extensive mental health effects caused 

by changes to the nature of work, the working environment and people’s workload. The research 

indicated that people from all aspects of the Australian workforce were feeling the effects of the 

COVID-19 workplace restrictions and changes. 

The data indicated that while the mental health outcomes from COVID-19 have varied in severity, the 

impacts have been widespread with 87% of respondents reporting a significant change (across all 

industries) to their workplace since the COVID crisis began. Further, 63% agreed these changes have 

had an impact on their mental health. The report concluded that across every industry, workers agreed 

that there have been significant changes to their workplace which have affected their mental health.20 

Medical Expert Opinion 
However, an employer’s liability with respect to mental illness is not strict. For a mental injury claim 

to be compensable, an employee must prove that the employment contributed to the injury to a 

significant degree. Put another way, in the case of mental injury or diseases caused by stress, the 

evidence must show that there was something associated with the employment which significantly 

contributed to the stress.21  This is done through the tendering of expert medical opinion by each party 

together with the tendering of oral evidence by the parties.  In WorkCover arbitrations the expert 

medical opinion evidence is submitted by way of an expert report, but the experts do not appear before 

the arbitrator. 

It is not the expert’s role to determine whether a worker has a valid claim under the Act.  Medical 

opinion is restricted to whether the medical condition could have resulted from the incident reported by 

the worker and the consequential ability of the worker to perform their work duties.  That is a full 

capacity for work, some capacity for work or no capacity for any work. 

On occasions, an expert medical report will state that the author is aware of and has complied with the 

Federal Court Expert Evidence Practice Note (GPN-EXPT)22 but this in not mandatory.  In recent years, 

some assistance with respect to relevant medical information has been provided with the publishing  

of the WorkCover WA Guidelines for the Evaluation of Permanent Impairment Fourth Edition, 

(December 2016). 23 

20 “Have the COVID-19 workplace changes affected people's mental health?” https://www.relationships.org.au/news/media-
releases/have-the-covid-19-workplace-changes-affected-peoples-mental-health (18 August 2020). 
21 Comcare v Martin [2016] HCA 43 at 45. 
22 https://www.fedcourt.gov.au/law-and-practice/practice-documents/practice-notes/gpn-expt. 
23 Available at https://www.workcover.wa.gov.au/wp-content/uploads/2014/09/December-2017-WA-Guidelines-web-New-

dual-logo.pdf (18 August 2020). 

https://www.relationships.org.au/news/media-releases/have-the-covid-19-workplace-changes-affected-peoples-mental-health
https://www.relationships.org.au/news/media-releases/have-the-covid-19-workplace-changes-affected-peoples-mental-health
https://www.workcover.wa.gov.au/wp-content/uploads/2014/09/December-2017-WA-Guidelines-web-New-dual-logo.pdf
https://www.workcover.wa.gov.au/wp-content/uploads/2014/09/December-2017-WA-Guidelines-web-New-dual-logo.pdf
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Although WorkCover arbitrators are exposed to a wide range of medical information and have a wide 

discretion to inform themselves as they see fit 24 it must be remembered that an arbitrator is not a medical 

expert nor a specialist decision maker of the kind considered in R v Milk; Ex parte Tomkins 25  or Keller 

v Drainage Tribunal and Montague.26 

As noted above, arbitrators are not bound by the rules of evidence and are required to act according to 

equity, good conscience and the substantial merits of the case without regard to technicalities and legal 

forms and to determine disputes in a manner that is ‘fair, just, economical, informal and quick’27.   

However, with all workplace compensation arbitrations, arbitrators are presented with numerous 

medical and other reports, which together with the legal submissions constitute hundreds of pages. 

Some of these reports are referred to in the party’s submissions and many not.  It is not uncommon (but 

in reality, more usual) that there is a significant conflict in the medical evidence.  

In one of the writer’s arbitration determinations it was stated:28 

With respect to determining this matter quickly, as with most arbitrations of this type I have been 

presented with numerous medical and other reports, comprising some 250 pages in total. By way of 

example the Applicant’s bundle of documents contains 96 pages of medical reports alone. Some of these 

reports are referred to in the parties’ submissions but many are not.  Similarly the Respondent simply 

states at paragraph 20 of its submission that; “He has filed medical evidence to show that he is totally 

unfit for work” and it has been left to me to verify this by reference to these reports.  

Unfortunately, medical experts do not appreciate that medical reports are not always written for a legal 

‘audience’ and more often than not, assessment of imprecise language is necessary to try and discern 

the meaning and merit of the medical evidence.  This difficulty was noted in the arbitrator’s comments 

in Department of Education v Azmitia: 29 

In the medical reports tendered by both parties there is often esoteric medical terminology and without 

assistance from counsel I have found the interpretation of the prognosis and symptoms at times difficult. 

24 Workers Compensation and Injury Management Act 1981 (WA) s 188(3). 
25 [1944] VLR 187 at 197. 

  26 [1980] VR 449 at 453. 

27 Workers Compensation and Injury Management Act 1981 (WA) s 3 (d). 
28 The names of the parties and any identifying decisions number are confidential unless the determination is reported in an 

appeal decision. 
29 Department of Education v Azmitia [2014] WADC 85. 
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At first sight from time to time the language used in the medical reports appears to be equivocal or 

conjectural but upon careful consideration this seems to be more the typical modes of expression used 

by doctors.  

Additionally in considering the relevant weight to be given to medical reports, where the arbitrator is 

relying significantly on the information being provided by persons being assessed, it is well known that 

doctors sometimes receive and report subjective histories incorrectly or inaccurately.30   

At the same time in Pacific Industrial Company v Jakovljevic 31 it was stated that the Act expects an 

arbitrator to determine the conflict in medical evidence; ‘Whenever and wherever possible.’ However 

these words do not render much assistance to arbitrators in view of the issues mentioned above.   

In another of the author’s WorkCover arbitration determinations the author stated 

This has been a difficult arbitration. Arbitration is not an inquisitorial process and the obligation is on 

the parties to provide sufficient evidence and advance the relevant arguments (See Mayne Nickless Ltd 

t/as Wards Express v Mayne (unreported, SCWA, Lib No. 960736C, 19 December 1996).  

In reviewing, and upholding the arbitrator’s decision, O’Neal DCJ in the Western Australian District 

Court noted: 32 

Given the volume of medical and other evidence tendered and never referred to again, the illegibility of 

some documents, the difficulties of assessing medical evidence without any assistance from any medical 

expert, and limited argument addressing the evidence in real detail, the arbitrator's description of the 

arbitration as 'difficult' might be described as stoical. 

The Essential Requirement of a Medical Expert Opinion Report 
Medical experts, like any other expert proffering an opinion, must sufficiently reveal the reasoning, 

based on his or her expertise and experience, and the assumptions and inferences leading to the 

conclusions. It was held in Makita (Australia) Pty Ltd v Sprowles 33 that expert evidence must explain 

how the expert's special knowledge applies to the facts and matters assumed to produce the opinion.  

30 Ibid. 
31 Citation Number - C19-2007; Date of decision - 24 April, 2007. 
32 Thomas v Chandler Macleod [2015] WADC 78 at 9.3. 
33 [2001] NSWCA 305. 
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Specifically with respect to medical opinion evidence, in Pollock v Wellington 34 it was held that the 

process of inference by which an opinion is reached, must be expressed in a manner that permits the 

conclusion to be scrutinised and a judgment made about its reliability. That is:  

(a) Before an expert medical opinion can be of any value, the facts upon which it is founded 

must be proved by admissible evidence and the opinion must be founded on those facts.

(b) A court ought not act on an opinion, the basis for which is not explained by the witness

expressing it.

(c) Unless the process of inference by which an opinion is reached is expressed in a manner

which permits the conclusions to be scrutinised and a judgment made as to its

reliability, the opinion can carry no weight. 35

Unfortunately, the criteria in Pollock v Wellington are rarely applied if at all understood. 

Conclusion 
The Workers Compensation Arbitration Service provides a speedy and effective resolution of workers 

compensation disputes. However, the interpretation and relevance of expert medical opinion evidence 

featuring esoteric terminology, particularly with respect to psychological injury, and the usual conflict 

in opinions, create significant difficulties for arbitrators. The common law principle that workers 

compensation arbitrators are required to determine conflicts in medical evidence ‘wherever and 

whenever possible’ is not helpful.   

Those engaged in writing expert medical opinions to assist in arbitration determinations need to be 

informed that  the reports are essentially ‘medico- legal’ reports which will be examined by a diverse, 

non-medical audience and the report is a significant (actually crucial)  item of evidence in court or 

arbitral proceedings and will be  subjected to close scrutiny. 36 

Finally it is suggested that the adoption of a mandatory requirement that the content of expert medical 

opinion reports comply with directions similar to those required in Administrative Appeal Tribunal 

review hearings relating to workers compensation claims brought under the Safety, Rehabilitation and 

34 (1995) 15 WAR 1. 
35 These principles are also discussed in McKay v Commissioner of Main Roads [No 3] [2010] WASC 232. 
36 See ‘How to write a medico-legal report’; Australian Family Physician, 

Volume 43, No.11, November 2014, Pages 777–779. 

http://www.racgp.org.au/afp/2014/november/
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	I now turn to my conclusions. As I see it, this is primarily and above all an exercise to ascertain whether the arbitrator's approach was one which could properly be described as “obviously wrong” for the purposes of s 69(3)(c)(i).
	The arbitrator is a specialist in the field of landlord and tenant and therefore very familiar with rent review clauses. Indeed the correspondence shows that he was chosen specifically for his expertise.  Now the rent review clauses in this lease are ...
	Certainly, the conclusion in this case came, in my judgment, within that category.  It was one which it was open to the arbitrator to adopt.  It was open, therefore, to the arbitrator to adopt a construction which led ineluctably to a conclusion that ...
	Therefore I take the view that the interpretation to which the arbitrator came in this case was one which did not meet the test of being unarguable or making a false leap in logic or reaching a result for which there was no reasonable explanation. I a...
	The high threshold in s 69(3)(c)(i) of the Arbitration Act 1996 (UK) (regarding decisions about bespoke or one-off agreements) that Lord Justice Arden described in HMV v Propinvest was similarly applied in other relatively recent English decisions.  F...
	Speaking extra-judicially, Justice Colman described the test regarding obvious error in the following (amusing) way:31F
	Regarding standard-form agreements (ie the circumstances contemplated by s 69(3)(c)(ii)), in Sea Trade Maritime Corp v Hellenic Mutual War Risks Association (Bermuda) Ltd (‘The Athena’), Justice Langley confirmed the distinction between the types of m...
	Sea Trade submit the decision was both “open to serious doubt” and, if necessary, “obviously wrong”. Mr Bailey submitted the “lower” test was appropriate because the issue was not a “one-off” issue but involved the construction of a standard form of c...
	Further, Justice Coulson said in Trustees of Edmond Stern Settlement v Levy:33F  It is common ground that the true construction of this one-off form of words cannot be a matter of general or public importance.  And, in HMV v Propinvest, Lord Justice A...
	At least three conclusions can be made about the English approach to applications for leave to appeal an arbitral award:
	(a) first, the tests for granting leave to appeal per ss 69 of the Arbitration Act 1996 (UK) are formulated on the basis of a rich and developed body of case law, extending from at least The Nema up to and now past HMV v Propinvest;
	(b) secondly, sub-s 3(c)(i) of the Arbitration Act 1996 (UK) should be distinguished from sub-s 3(c)(ii) with the former generally relating to bespoke or one-off agreements, and containing a very high threshold, and the latter generally relating to st...
	(c) thirdly, courts should ordinarily consider whether to grant leave to appeal per s 69 of the Arbitration Act 1996 (UK) on the papers, or if oral argument is required, it should be limited.

	Having considered the way that the English courts have interpreted and applied the parent provision - s 69 of the Arbitration Act 1996 (UK) - and having arrived at the three conclusions set out above, it is now appropriate to analyse the way that the ...
	In Cameron Australasia Pty Ltd v AED Oil Limited, Croft J made some remarks regarding s 34A of the CAA’s history (as obiter in a case considering challenges under s 34; ie, a different provision):35F
	Whilst Croft J was not asked to determine the specific application of s 34A of the CAA (Vic), his comments recognise his view that s 34A of the uniform CAAs have their roots in the English legislation.
	With that context in mind, we turn to the only reported application of the test for leave in s 34A of the CAAs in Australia (at the time of writing): the Supreme Court of South Australia’s decision in Ottoway Engineering Pty Ltd v ASC AWD Shipbuilder ...
	In Ottoway, ASC AWD Shipbuilder Pty Ltd (‘ASC’) and Ottoway Engineering Pty Ltd (‘Ottoway Engineering’) entered into a contract whereby Ottoway Engineering agreed to provide ASC certain pipe fabrication and assembly services.  A dispute arose with cla...
	The issues that the Court considered can be categorised in two broad respects:40F
	a) first, whether the parties had ‘opted in’ to the appeal regime pursuant to the CAA (SA); and
	b) secondly, if the parties had opted-in to the appeal regime, whether Ottoway had satisfied the test for leave to appeal.

	The first issue is not relevant to the question of leave to appeal, but for completeness it may be noted that the Court found that the parties had opted-in to the appeal regime by way of an implied term.41F   ASC appealed that finding to the Full Court.
	The second issue regarding the test for leave to appeal is central to the issues discussed in this paper.
	Ottoway Engineering contended that the arbitrator erred in law by not providing reasons or sufficient reasons for key findings, citing s 31(3) of the CAA (SA) and the High Court’s decision in Westport Insurance Corporation v Gordian Runoff Limited (20...
	ASC opposed Ottoway Engineering’s arguments; though it appears that ASC agreed that the adequacy of an arbitrator’s reasons is a ’question of law’ for the purpose of s 34A of the CAA (SA).43F
	The Court considered whether to grant leave to appeal as follows.  First, the Court made observations about the nature of the arbitrator’s reasons.44F   Then, the Court considered the meaning of ‘obviously wrong’, ‘open to serious doubt’, and ‘questio...
	In Ottoway Appeal, ASC appealed to the Full Court on two grounds:
	a) first, that the primary court erred in finding that there was an implied term of the parties’ contract that there was to be a statutory right to seek leave to appeal from the arbitral award (in other words, the parties had not ‘opted-in’ to the app...
	b) secondly, that, even if Ottoway Engineering did enjoy a statutory right to seek leave to appeal, the primary court erred in finding that the mandatory criteria for leave had been satisfied.49F

	The Full Court allowed the appeal on the first ground; that is, that the parties had not ‘opted in’ to the appeal regime by way of an implied term or otherwise.  The Full Court held that for this reason it was not necessary to form a concluded view wi...
	In particular, Nicholson J expressed some doubt that the issue of whether or not an arbitrator had provided sufficient reasons was of a nature that readily lent itself to the criteria for leave prescribed under s 34A(3) – this is notwithstanding the p...
	Justice Nicholson continued to observe that the previous arbitration legislation, the Commercial Arbitration and Industrial Referral Agreements Act 1986 (SA), permitted an appeal ‘on any question of law arising out of an award’ provided that the crite...
	In light of the above, the following points can be made about the application of s 34A of the CAAs
	in Australia.
	The first point, which is subject to the second point below, is that neither the Court in Ottoway nor the Full Court in Ottoway Appeal referred in their judgments to the English authority when considering the application of s 34A of the CAA (SA).53F  ...
	In particular, rather than apply ss 34A(3)(c)(i) and (ii) by reference to the precise limbs and by reference to highly persuasive English case law, the Court in Ottoway construed ss 34A(3)(c)(i) and (ii) by reference to statutes and cases in other are...
	Having satisfied itself of the apparent dichotomy between sub-ss 34A(3)(c)(i) and (ii), the Court went on to find that: ‘This is very loosely analogous to the dichotomy between the criteria for judgment on a summary judgment application and after a fu...
	There is arguably no language, however, in s 34A(3)(c)(ii) to support the Court’s conclusion that the type of decisions that s 34A(3)(c)(ii) is concerned with are decisions ‘whose correctness can only be determined after a full hearing.’  In fact, had...
	If the Court made this finding, and bearing in mind that the underlying contract in Ottoway was
	a bespoke agreement for pipe fabrication and assembly (and not agreement of standard form),58F
	the Court may not have proceeded, as it did, to consider whether the arbitrator’s failure to give adequate reasons left its compliance with s 31(3) open to serious doubt and gave rise to a question of general public importance.59F
	The second point is that although it can be argued that the Court in Ottoway embarked upon an incorrect analysis of the dichotomy between sub-provisions (c)(i) and (ii), the Full Court in Ottoway Appeal did not address this and likely could not have d...
	The third point is that there appears to be a genuine dilemma about how a court can approach the question of leave to appeal when the court does not have adequate reasons to assess whether an award is obviously wrong or open to serious doubt.  One avo...
	When an English court is faced with this issue, the court is empowered by s 70(4) of the Arbitration Act 1996 (UK) to order the tribunal to state the reasons for its award in sufficient detail to allow the court to determine whether leave to appeal pe...
	serious irregularity.61F
	In contrast, the uniform CAAs do not contain a provision that is equivalent to s 70 of the Arbitration Act 1996 (UK).  That means, absent another source of power, the court is not able to obtain further reasons to permit it to address the question of ...
	Arguably, an award-debtor could apply to set the award aside pursuant to s 34(2)(a)(iv) of the uniform CAAs on the basis that the arbitral procedure was not in accordance with the parties’ agreement.63F   The basis of this argument would be that the t...
	If the court cannot assess an award to determine if it is ‘obviously wrong’ or ‘at least open to serious doubt’ because there are no adequate reasons (and the party seeking leave to appeal has not obtained additional reasons under s 34(4) or otherwise...
	The fourth point relates to the procedures that the Court in Ottoway adopted to determine the application for leave to appeal.  In particular, the Court in Ottoway had regard to all of the arbitrator’s reasons, the contract, and ‘somewhat cryptic note...
	is apparent to the judge upon a mere perusal of the reasoned award itself without the benefit of adversarial argument’.66F
	Moreover, it appears that the parties in Ottoway made oral arguments before the Court in respect of the leave application (but apparently not in relation to the standard for the tribunal’s reasons).  In particular, there was a hearing on 27 February 2...
	As an aside, it is noted that whilst there are no other reported Australian decisions on the granting of leave pursuant to s 34A of the CAAs (that the authors are aware of at the time of writing), the Supreme Court of New South Wales did grant leave t...
	The fifth and final point concerns the question as to whether parties can agree in advance to
	dispense with the requirement to obtain leave in s 34A of the uniform CAAs (this question does not arise and was not considered in Ottoway or Ottoway Appeal, but arises under the uniform CAAs and
	s 34A generally).
	There may be an argument under Australian law concerning illegality or public policy limitations on such a dispensation. That is, the leave requirement (rather than the right of appeal itself) has both public and private purposes, such that it may be ...
	a) the clear mandatory language of s 34A(1)(b) for the requirement that the Court grant leave, as separate from the parties’ assent to confer the appeal right in s 34A(1)(a);
	b) preserving the finality and confidentiality of arbitration awards more generally, to encourage arbitration as a dispute resolution mechanism in Australia; and
	c) reducing the impost on the public court system by hearing appeals, even if there is no significant question or importance in the matter.

	Viewed in this way, the parties may, by purporting to pre-agree the grant of leave, be attempting to side-step the Court’s express control and possible public benefits of imposing a gateway to an appeal.
	Courts in England, however, have taken a different approach and this seems explicable on the salient difference in language between s 34A(1) of the uniform CAAs and s 69(1) of the UK Act. Section 69(1) of the latter provides that an appeal shall not b...
	Accordingly, in Royal & Sunalliance Insurance Plc v BAE Systems (Operations) Ltd [2008] EWHC 743 (Comm); [2008] 1 CLC 711, the English Court considered whether the parties had agreed to dispense with the leave requirement and found that they had (at [...
	In light of the above, at least five conclusions can be made about the Australian approach to applications for leave to appeal an arbitral award under the uniform CAAs:
	a) first, given s 34A’s obvious English origins, sub-ss 3(c)(i) and 3(c)(ii) arguably should be construed in the same manner as their parent provisions in s 69 of the Arbitration Act 1996 (UK) with the former generally relating to bespoke or one-off a...
	b) secondly, the Australian position has only been tested in Ottoway and Ottoway Appeal which may not be the best vehicles for the court to address s 34A’s English history or any potential distinction between sub-provisions (division?) (c)(i) and (ii);
	c) thirdly, the uniform CAAs appear to not contain a convenient provision that empowers the court to require the tribunal to give further reasons for its award, although there is an argument that such an outcome can be reached via s 34(4), and this le...
	d) fourthly, the starting position under s 34A(5) is that the court should determine an application for leave to appeal without a hearing, but, at least in Ottoway, the court held  a hearing without stating why such hearing was necessary; and
	e) fifthly, it is not clear whether parties can contract out of, or waive, the leave requirements in s 34A but the better position appears to be that parties cannot do so.

	While it has taken some time for Australian courts to be faced with the first appeals against arbitral awards under the uniform CAAs, it is apparent from the Full Court’s decision in Ottoway Appeal that Australian courts will follow closely the prescr...
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	More particularly, this paper considers the uniform CAAs’ history, particularly their English origins.  This paper then considers the English courts’ and the Australian courts’ application of the relevant legislative provisions regarding the granting ...
	taken the opportunity to adopt the English courts’ approach to the parent provision – s 69 of the
	Arbitration Act 1996 (UK).
	From 1984, the Australian states and territories enacted uniform domestic commercial arbitration legislation.  The goal was to encourage commercial parties to arbitrate rather than litigate.3F   To achieve this goal, the uniform legislation aimed to p...
	Despite those good intentions, arbitration-users (for the most part, lawyers experienced in conducting arbitrations) were generally dissatisfied with the way that practitioners and arbitrators were conducting arbitrations under the uniform acts.5F   P...
	The Standing Committee of Attorneys General (‘SCAG’) met on 16 and 17 April 2009 to discuss, amongst other things, its ‘harmonisation projects that are part of the drive towards a seamless national economy that is modern, responsive and consistent wit...
	In early 2009, the Commonwealth Attorney-General’s Department announced that a new domestic commercial arbitration act would be drafted on the basis of the Model Law.  Then, in November, the 2009 Consultation Draft Bill, together with an issues paper,...
	One week later, on 13 May 2010, the NSW Parliament introduced the Commercial Arbitration Act Model Bill.  On 28 June 2010, following debate in both houses, the NSW Parliament passed the Commercial Arbitration Act 2010 (NSW).  New South Wales was the f...
	It may be noted that the efficiency of SCAG, the NSW Government of the day and the NSW Parliament in passing the Commercial Arbitration Act 2010 (NSW) left little room for an extensive report as to the drafting of each provision or a detailed explanat...
	The Uniform Commercial Arbitration Acts – Paramount Object, Section 34A and Origins
	The uniform CAAs adopted the Model Law (with minor amendments) and supplemented it with a number of provisions that were considered appropriate for the Australian domestic market.
	One example of a provision that is not found in the Model Law is s 1C, which sets out the uniform CAAs’ ‘paramount object’.  In particular, the uniform CAAs’ ‘paramount object […] is to facilitate the fair and final resolution of commercial disputes b...
	As a nuanced exception to the uniform CAAs’ paramount object to facilitate the ‘final’ resolution of commercial disputes, s 34A of the uniform CAAs provides for a limited right of appeal on a question of law as is set out below. The right of appeal is...
	In order to rely on these provisions, the parties must satisfy a number of other requirements, including that the court grants leave.14F   Sub-section (3) sets out the test for granting leave.  Sub-sections (1) to (6) of the uniform CAAs are set out b...
	In light of the near identical terms of the two provisions set out above, it is apparent that parliament adopted the text of s 69 of the Arbitration Act 1996 (UK) when drafting s 34A of the uniform CAAs.  That parliament chose to do so is not surprisi...
	is surprising, however, that neither the uniform CAAs nor their accompanying explanatory memoranda expressly acknowledge that s 34A of the uniform CAAs is adopted from the Arbitration Act 1996 (UK), given that the uniform CAAs do acknowledge those pro...
	Given s 34A’s obvious English origins, it is useful to have an understanding of the way that the English courts have interpreted and applied the parent provision – s 69 – in order to gain a better understanding of s 34A’s limits and application.
	An understanding of the English courts’ approach to granting leave to appeal arbitral awards on a question of law begins with the case law concerning s 1(3)(b) of the Arbitration Act 1979 (UK), being the predecessor to the current Arbitration Act 1996...
	That case law principally includes the House of Lords decision in Pioneer Shipping Ltd v BTP Tioxide Ltd (‘The Nema’).16F   In The Nema, Lord Diplock summarised the limited circumstances in which the court should grant leave pursuant s 1(3)(b) of the ...
	the other.
	Regarding one-off or bespoke agreements, Lord Diplock held:17F
	Regarding agreements of standard form, Lord Diplock held (broken up for ease of reading):18F
	For reasons already sufficiently discussed, rather less strict criteria are in my view appropriate where questions of construction of contracts in standard terms are concerned.
	That there should be as high a degree of legal certainty as it is practicable to obtain as to how such terms apply upon the occurrence of events of a kind that it is not unlikely may reproduce themselves in similar transactions between other parties e...
	So, if the decision or the question of construction in the circumstances of the particular case would add significantly to the clarity and certainty of English commercial law it would be proper to give leave in a case sufficiently substantial to escap...
	But leave should not be given even in such case, unless the judge considered that a strong prima facie case had been made out that the arbitrator had been wrong in his construction; and when the events to which the standard clause fell to be applied i...

	In Antaios Cia Naviera SA v Salen Rederierna AB,19F  the House of Lords affirmed Lord Diplock’s findings in The Nema, whilst clarifying that leave would only be granted in respect of questions of law that were of general application where a strong pri...
	Following the promulgation of the Arbitration Act 1996 (UK), the Court of Appeal held in HMV v Propinvest that the Arbitration Act 1996 (UK) adopted the distinction that Lord Diplock described (and which was developed over successive decisions of the ...
	In particular, Lord Justice Arden held that, ‘The effect of the Arbitration Act 1979 in this regard was thus … carried through into s 69 of the 1996 Act’, and Lord Justice Longmore held, ‘Section 69 of the Arbitration Act 1996 is largely based on the ...
	Regarding one-off or bespoke agreements (ie the circumstances contemplated by s 69(3)(c)(i)), in HMV v Propinvest, the Court of Appeal considered an appeal from the order of Justice Warren of the High Court, in which Justice Warren refused to grant le...
	Lord Justice Arden summarised the then-present state of the law as regards s 69 of the Arbitration Act 1996 (UK).  Her Honour concluded that ‘rights of appeal from an arbitration award are severely restricted’, and that ‘the matter should therefore no...
	At first instance in HMV v Propinvest, Warren J held that although he would have come to a different conclusion to the arbitrator, the arbitrator was not ‘obviously wrong’ for the purpose of s 69(3)(c)(i) of the Arbitration Act 1996 (UK).26F   Lord Ju...
	I now turn to my conclusions. As I see it, this is primarily and above all an exercise to ascertain whether the arbitrator's approach was one which could properly be described as “obviously wrong” for the purposes of s 69(3)(c)(i).
	The arbitrator is a specialist in the field of landlord and tenant and therefore very familiar with rent review clauses. Indeed the correspondence shows that he was chosen specifically for his expertise.  Now the rent review clauses in this lease are ...
	Certainly, the conclusion in this case came, in my judgment, within that category.  It was one which it was open to the arbitrator to adopt.  It was open, therefore, to the arbitrator to adopt a construction which led ineluctably to a conclusion that ...
	Therefore I take the view that the interpretation to which the arbitrator came in this case was one which did not meet the test of being unarguable or making a false leap in logic or reaching a result for which there was no reasonable explanation. I a...
	The high threshold in s 69(3)(c)(i) of the Arbitration Act 1996 (UK) (regarding decisions about bespoke or one-off agreements) that Lord Justice Arden described in HMV v Propinvest was similarly applied in other relatively recent English decisions.  F...
	Speaking extra-judicially, Justice Colman described the test regarding obvious error in the following (amusing) way:31F
	Regarding standard-form agreements (ie the circumstances contemplated by s 69(3)(c)(ii)), in Sea Trade Maritime Corp v Hellenic Mutual War Risks Association (Bermuda) Ltd (‘The Athena’), Justice Langley confirmed the distinction between the types of m...
	Sea Trade submit the decision was both “open to serious doubt” and, if necessary, “obviously wrong”. Mr Bailey submitted the “lower” test was appropriate because the issue was not a “one-off” issue but involved the construction of a standard form of c...
	Further, Justice Coulson said in Trustees of Edmond Stern Settlement v Levy:33F  ‘It is common ground that the true construction of this one-off form of words cannot be a matter of general or public importance.’ And, in HMV v Propinvest, Lord Justice ...
	At least three conclusions can be made about the English approach to applications for leave to appeal an arbitral award:
	(a) first, the tests for granting leave to appeal per s 69 of the Arbitration Act 1996 (UK) are formulated on the basis of a rich and developed body of case law, extending from at least The Nema up to and now past HMV v Propinvest;
	(b) secondly, sub-s 3(c)(i) of the Arbitration Act 1996 (UK) should be distinguished from sub-s 3(c)(ii) with the former generally relating to bespoke or one-off agreements, and containing a very high threshold, and the latter generally relating to st...
	(c) thirdly, courts should ordinarily consider whether to grant leave to appeal per s 69 of the Arbitration Act 1996 (UK) on the papers, or if oral argument is required, it should be limited.

	Having considered the way that the English courts have interpreted and applied the parent provision –
	s 69 of the Arbitration Act 1996 (UK) - and having arrived at the three conclusions set out above, it is now appropriate to analyse the way that the Australian courts have interpreted and applied s 69’s orphan provision – s 34A of the CAAs.
	In Cameron Australasia Pty Ltd v AED Oil Limited, Croft J made some remarks regarding s 34A of the CAA’s history (as obiter in a case considering challenges under s 34; ie, a different provision):35F
	Whilst Croft J was not asked to determine the specific application of s 34A of the CAA (Vic), his comments recognise his view that s 34A of the uniform CAAs have their roots in the English legislation.
	With that context in mind, we turn to the only reported application of the test for leave in s 34A of the CAAs in Australia (at the time of writing): the Supreme Court of South Australia’s decision in Ottoway Engineering Pty Ltd v ASC AWD Shipbuilder ...
	In Ottoway, ASC AWD Shipbuilder Pty Ltd (‘ASC’) and Ottoway Engineering Pty Ltd (‘Ottoway Engineering’) entered into a contract whereby Ottoway Engineering agreed to provide ASC certain pipe fabrication and assembly services.  A dispute arose with cla...
	The issues that the Court considered can be categorised in two broad respects:40F
	a) first, whether the parties had ‘opted in’ to the appeal regime pursuant to the CAA (SA); and
	b) secondly, if the parties had opted-in to the appeal regime, whether Ottoway had satisfied the test for leave to appeal.

	The first issue is not relevant to the question of leave to appeal, but for completeness it may be noted that the Court found that the parties had opted-in to the appeal regime by way of an implied term.41F   ASC appealed that finding to the Full Court.
	The second issue regarding the test for leave to appeal is central to the issues discussed in this paper.
	Ottoway Engineering contended that the arbitrator erred in law by not providing reasons or sufficient reasons for key findings, citing s 31(3) of the CAA (SA) and the High Court’s decision in Westport Insurance Corporation v Gordian Runoff Limited (20...
	ASC opposed Ottoway Engineering’s arguments; though it appears that ASC agreed that the adequacy of an arbitrator’s reasons is a ‘question of law’ for the purpose of s 34A of the CAA (SA).43F
	The Court considered whether to grant leave to appeal as follows.  First, the Court made observations about the nature of the arbitrator’s reasons.44F   Then, the Court considered the meaning of ‘obviously wrong’, ‘open to serious doubt’, and ‘questio...
	In Ottoway Appeal, ASC appealed to the Full Court on two grounds:
	a) first, that the primary court erred in finding that there was an implied term of the parties’ contract that there was to be a statutory right to seek leave to appeal from the arbitral award (in other words, the parties had not ‘opted-in’ to the app...
	b) secondly, that, even if Ottoway Engineering did enjoy a statutory right to seek leave to appeal, the primary court erred in finding that the mandatory criteria for leave had been satisfied.49F

	The Full Court allowed the appeal on the first ground; that is, that the parties had not ‘opted in’ to the appeal regime by way of an implied term or otherwise.  The Full Court held that for this reason it was not necessary to form a concluded view wi...
	In particular, Nicholson J expressed some doubt that the issue of whether or not an arbitrator had provided sufficient reasons was of a nature that readily lent itself to the criteria for leave prescribed under s 34A(3) – this is notwithstanding the p...
	Justice Nicholson continued to observe that the previous arbitration legislation, the Commercial Arbitration and Industrial Referral Agreements Act 1986 (SA), permitted an appeal ‘on any question of law arising out of an award’ provided that the crite...
	In light of the above, the following points can be made about the application of s 34A of the CAAs
	in Australia.
	The first point, which is subject to the second point below, is that neither the Court in Ottoway nor the Full Court in Ottoway Appeal referred in their judgments to the English authority when considering the application of s 34A of the CAA (SA).53F  ...
	In particular, rather than apply ss 34A(3)(c)(i) and (ii) by reference to the precise limbs and by reference to highly persuasive English case law, the Court in Ottoway construed ss 34A(3)(c)(i) and (ii) by reference to statutes and cases in other are...
	Having satisfied itself of the apparent dichotomy between sub-ss 34A(3)(c)(i) and (ii), the Court went on to find that: ‘This is very loosely analogous to the dichotomy between the criteria for judgment on a summary judgment application and after a fu...
	There is arguably no language, however, in s 34A(3)(c)(ii) to support the Court’s conclusion that the type of decisions that s 34A(3)(c)(ii) is concerned with are decisions ‘whose correctness can only be determined after a full hearing.’  In fact, had...
	If the Court made this finding, and bearing in mind that the underlying contract in Ottoway was
	a bespoke agreement for pipe fabrication and assembly (and not agreement of standard form),58F  the
	Court may not have proceeded, as it did, to consider whether the arbitrator’s failure to give adequate reasons left its compliance with s 31(3) open to serious doubt and gave rise to a question of general
	public importance.59F
	The second point is that although it can be argued that the Court in Ottoway embarked upon an incorrect analysis of the dichotomy between sub-provisions (c)(i) and (ii), the Full Court in Ottoway Appeal did not address this and likely could not have d...
	The third point is that there appears to be a genuine dilemma about how a court can approach the question of leave to appeal when the court does not have adequate reasons to assess whether an award is obviously wrong or open to serious doubt.  One avo...
	When an English court is faced with this issue, the court is empowered by s 70(4) of the Arbitration Act 1996 (UK) to order the tribunal to state the reasons for its award in sufficient detail to allow the court to determine whether leave to appeal pe...
	serious irregularity.61F
	In contrast, the uniform CAAs do not contain a provision that is equivalent to s 70 of the Arbitration Act 1996 (UK).  That means, absent another source of power, the court is not able to obtain further reasons to permit it to address the question of ...
	Arguably, an award-debtor could apply to set the award aside pursuant to s 34(2)(a)(iv) of the uniform CAAs on the basis that the arbitral procedure was not in accordance with the parties’ agreement.63F   The basis of this argument would be that the t...
	If the court cannot assess an award to determine if it is ‘obviously wrong’ or ‘at least open to serious doubt’ because there are no adequate reasons (and the party seeking leave to appeal has not obtained additional reasons under s 34(4) or otherwise...
	The fourth point relates to the procedures that the Court in Ottoway adopted to determine the application for leave to appeal.  In particular, the Court in Ottoway had regard to all of the arbitrator’s reasons, the contract, and ‘somewhat cryptic note...
	Moreover, it appears that the parties in Ottoway made oral arguments before the Court in respect of the leave application (but apparently not in relation to the standard for the tribunal’s reasons).  In particular, there was a hearing on 27 February 2...
	As an aside, it is noted that whilst there are no other reported Australian decisions on the granting of leave pursuant to s 34A of the CAAs (that the authors are aware of at the time of writing), the Supreme Court of New South Wales did grant leave t...
	The fifth and final point concerns the question as to whether parties can agree in advance to  dispense with the requirement to obtain leave in s 34A of the uniform CAAs (this question does not arise and was not considered in Ottoway or Ottoway Appeal...
	s 34A generally).
	There may be an argument under Australian law concerning illegality or public policy limitations on such a dispensation. That is, the leave requirement (rather than the right of appeal itself) has both public and private purposes, such that it may be ...
	a) the clear mandatory language of s 34A(1)(b) for the requirement that the Court grant leave, as separate from the parties’ assent to confer the appeal right in s 34A(1)(a);
	b) preserving the finality and confidentiality of arbitration awards more generally, to encourage arbitration as a dispute resolution mechanism in Australia; and
	c) reducing the impost on the public court system by hearing appeals, even if there is no significant question or importance in the matter.

	Viewed in this way, the parties may, by purporting to pre-agree the grant of leave, be attempting to side-step the Court’s express control and possible public benefits of imposing a gateway to an appeal.
	Courts in England, however, have taken a different approach and this seems explicable on the salient difference in language between s 34A(1) of the uniform CAAs and s 69(1) of the UK Act. Section 69(1) of the latter provides that an appeal shall not b...
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