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Case Note
Unilateral Arbitration Clauses: When a One-sided
Consensus is Actually a Consensus

Wilson Taylor Asia Pacific Pte Ltd v Dyna-Jet Pte Ltd [2017] 2 SLR 3621

Donna Ross, FCIArb, FRIZ

Abstract

One of the cornerstones of arbitration is consensus. Parties must agree to arbitrate. But if the agreement
to arbitrate provides only one party with an exclusive right to choose between litigation and arbitration,

does that constitute consensus?

In Commonwealth and many common law countries, the answer, apparently, is yes. Wilson v Dyna-Jet

is the most recent authority that upholds the validity of unilateral arbitration clauses or UACs.

1t is the initial agreement to arbitrate that establishes consensus and the characteristic of optionality is

not inconsistent with the consensual nature of an arbitration agreement.

When discussing the validity of UACs, the focus is often on mutuality and/or optionality. Of particular
interest in this case is whether a dispute can still fall within the scope of the arbitration agreement once

the option for litigation has been exercised.

Background

Wilson Taylor Asia Pacific Pte Ltd (‘Wilson’) entered into a contract with Dyna-Jet Pte Ltd (‘Dyna-
Jet’) to install underwater anodes on the island of Diego Garcia. The contract contained a multi-tiered
dispute resolution clause, which provided that if a dispute arose that could not be settled through ‘mutual

consultation,” then ‘at the election of Dyna-Jet, the dispute may be referred to and personally settled

! Wilson Taylor Asia Pacific Pte Ltd v Dyna-Jet Pte Ltd [2017] 2 SLR 362 (‘Wilson v Dyna-Jet’).

2 Donna Ross, Principal, Donna Ross Dispute Resolution, Fellow and faculty member of the Chartered Institute of Arbitrators,
Fellow of Resolution Institute and graded arbitrator and ArbitralWomen Board Member, is an international ADR and ODR
practitioner an IMI, NMAS and New York accredited mediator, and LIV Accredited Specialist in Mediation Law. She also
teaches mediation, negotiation and arbitration. The author wishes to to thank Samira Lindsey for her valuable contribution to

the preparation of this Case Note.
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by means of arbitration proceedings ... conducted under English Law; and held in Singapore’

(‘Arbitration Agreement’).

A dispute arose between the parties, which they failed to resolve amicably. Dyna-Jet commenced legal

proceedings against Wilson, electing to refer the dispute to litigation, not arbitration.

Wilson sought to stay the suit pursuant to s 6 of the International Arbitration Act (‘IAA*).

Wilson’s application for a stay was dismissed by the Assistant Registrar, as was its subsequent appeal
to the High Court. Wilson then appealed \ the decision of the High Court Judge to the Court of Appeal,
with no more success than in its first two attempts. The Court of Appeal affirmed the decisions of the
lower courts, finding that an arbitration agreement conferring an option on only one of the parties to
refer a dispute to arbitration is a valid consensual agreement as to the availability of arbitration for

future disputes.

The Standard of Review

The Court of Appeal in Wilson v Dyna-Jet underscored the importance of the doctrine of kompetenz-
kompetenz and the arbitral tribunal’s jurisdiction to rule on its own jurisdiction, as well as on scope
and arbitrability.* To respect the spirit of this principle in the context of an application under s 6 of
the /144, Singaporean courts should adopt a prima facie standard of review, as highlighted by

Menon CJ.

In the present case, the most important issue was the timing of the review of the stay application, with
respect to the choice of the mode of dispute resolution. The burden of proof to establish that the dispute

- at that time - fell within the scope of the arbitration agreement rested with the applicant.’

In fact, when Wilson filed its application for a stay, Dyna-Jet had already exercised its option to litigate
the matter. This led the Court of Appeal to determine that, even on a prima facie standard of review,

the dispute could not fall within the scope of the Arbitration Agreement, as discussed below.

8 International Arbitration Act (Singapore, cap 143A, 2002 rev ed).

4 Wilson v Dyna-Jet (above n 1) 366-7 [12]. Although the decision refers to s 21(1) of the [44, it appears that this is an error
and the reference is to s 21 of the (domestic) Arbitration Act (Singapore, cap 10, 2002 rev ed).

3 Ibid 370 [22]. See also Tomolugen Holdings Ltd & Another v Silica Investors Ltd & Ors [2016] 1 SLR 373, 23 [48], 33 [64]

(‘Tomolugen v Silica’).
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Grounds for Granting a Stay

The grounds for granting a stay are elucidated in the /44 and in Tomolugen Holdings Ltd & Another v
Silica Investors Ltd & Ors (‘Tomolugen’).$

Sections 6(1) and (2) /A4 allow a party to apply for a stay of any proceedings ‘in respect of any matter
which is the subject of the agreement’, and that the court may order a stay ‘unless it is satisfied that the

arbitration agreement is null and void, inoperative or incapable of being performed’.

Tomolugen sets out a three-prong test for granting a stay of court proceedings brought in breach of an

arbitration agreement, requiring:

(a) wvalid arbitration agreement;

(b) an arbitrable dispute or one that falls within the scope of the arbitration agreement;
and

(c) an arbitration agreement that is not null and void, inoperative, or incapable of being

performed.’

Mutuality and optionality are the bases most commonly used in determining the validity of

asymmetrical or unilateral arbitration agreements.

Wilson’s argument that the Arbitration Agreement was not valid due to its lack of mutuality was
dismissed, as a clause ‘conferring an asymmetric right’ on one party ‘to elect whether to arbitrate a

future dispute’ constitutes an agreement to arbitrate.®

The High Court of Australia has also provided guidance on the interpretation of mutuality in PMT
Partners v Australian National Parks.® It is not a question of whether the parties share equal rights to
require arbitration, but rather whether the parties arrived at a consensus as to the availability of

arbitration (i.e., the contractual mechanism to invoke arbitration). '

6[2016] 1 SLR 373.

7 Tomolugen v Silica (above n 5), 32-3 [63]. Ultimately, the Court of Appeal dealt only with the first two prongs in Wilson v
Dyna-Jet.

8 Wilson v Dyna-Jet (above n 1), 365 [8].

9(1995) 184 CLR 301.

19 1bid 310.
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Likewise, with respect to optionality, in Wilson v Dyna-Jet the Court of Appeal held that ‘a dispute-
resolution agreement which confers an asymmetric right to elect whether to arbitrate a future dispute is

properly regarded as an arbitration agreement within the meaning of s 2A of the IAA”.!!

Thus, the words ‘at the election of Dyna-Jet’ are to be treated as any other contractual clause that

provides an option to one party and not the other.

Scope

Although the Court of Appeal upheld the High Court’s dismissal of the appeal, it differentiated its

decision on the question of whether the dispute fell within the scope of the Arbitration Agreement.'?

Customarily, the scope of an arbitration agreement refers to the parties’ agreement as to what is
arbitrable. Scope is generally determined by the wording of the arbitration agreement, primarily,

whether the wording is:

(a) broad enough to encompass the matter in controversy;
(b) narrowly defines the category or type of disputes that may be subject to arbitration; or

(c) whether the subject matter of the dispute is caught in or excluded by the arbitration agreement. '*

This was the interpretation of the High Court, which determined that the dispute ‘fell within the scope

of the arbitration agreement’. !

However, the Court of Appeal took a more novel approach. Menon CJ found that no dispute could fall
within the scope of the Arbitration Agreement, since the stay application had been made after court

proceedings had commenced (at Dyna-Jet’s option).

By electing to litigate, Dyna-Jet foreclosed the possibility of arbitration. Therefore, according to Menon
ClJ, the dispute could not possibly be said to fall within the scope of the Arbitration Agreement. The

only instance in which this dispute — or any dispute between the parties for that matter — would fall

! See above n 8.

12 While this is the position in most Commonwealth jurisdictions, such clauses may not be valid under civil law,
where the concept of potestativité or similar would disallow a lack of mutuality.

13 This was the second prong of Tomolugen.

14 Alternatively, statute or public policy considerations may govern arbitrability.

15 Wilson v Dyna-Jet (above n 1) 367 [14].
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within the scope of the Arbitration Agreement would be ‘only if and when [Dyna-Jet] elected to

arbitrate’, but not if the election to litigate had already been made.'®

The Decision and its Ramifications

In its decision, the Court of Appeal held that the Dispute could only have fallen within the scope of the
Arbitration Agreement if the respondent had so elected, affirming that ‘[iJn the absence of such an
election, in the words of s 6(1) of the IAA, the Dispute in the present circumstances was not a “matter

which is the subject of the agreement™.!”

Chief Justice Menon further opined that the lack of mutuality and the characteristic of optionality were

immaterial, and that the clause constituted a valid arbitration agreement.'®

The fact that the UAC did not create a present obligation on the parties to arbitrate a dispute, but instead
enabled the respondent to elect to arbitrate a specific dispute in the future, was found to be a
consequence of optionality. This optionality did not, however, preclude the Court of Appeal from

holding that the Arbitration Agreement was nonetheless valid.

It is interesting to note that in some respects UACs are more analogous to submission agreements than
agreements to arbitrate, as they are entirely optional — albeit with the option at the sole discretion of one

party — instead of placing the parties under an immediate obligation to arbitrate their future disputes.

Wilson v Dyna-Jet offers the most recent example in a line of English and Commonwealth cases that
underscore ‘the weight of modern Commonwealth authority” in favour of UACs."” While it is now well-
settled law in Singapore that asymmetric arbitration agreements are valid, this matter has yet to come
squarely before courts in other jurisdictions, such as Australia. And elsewhere, such as in the United

States and civil law countries, such a lack of mutuality may render such a clause invalid.

Thus, when drafting these agreements, parties should take care to ensure that they understand the
implications of providing one party with the option to later choose the means of resolving the dispute,
irrespective of which party holds the key to exercising that option. This should be a key consideration

in both selecting a seat and anticipating in which jurisdictions an award is likely to be enforced.

16 Ibid 371 [24].
17 Ibid.
18 Ibid 367 [13].
19 Ibid.
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Otherwise, parties may be surprised to learn that their agreement, although consensual, might in essence

be clearly one-sided.
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	Therefore I take the view that the interpretation to which the arbitrator came in this case was one which did not meet the test of being unarguable or making a false leap in logic or reaching a result for which there was no reasonable explanation. I a...
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	Regarding standard-form agreements (ie the circumstances contemplated by s 69(3)(c)(ii)), in Sea Trade Maritime Corp v Hellenic Mutual War Risks Association (Bermuda) Ltd (‘The Athena’), Justice Langley confirmed the distinction between the types of m...
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	Having considered the way that the English courts have interpreted and applied the parent provision - s 69 of the Arbitration Act 1996 (UK) - and having arrived at the three conclusions set out above, it is now appropriate to analyse the way that the ...
	In Cameron Australasia Pty Ltd v AED Oil Limited, Croft J made some remarks regarding s 34A of the CAA’s history (as obiter in a case considering challenges under s 34; ie, a different provision):35F
	Whilst Croft J was not asked to determine the specific application of s 34A of the CAA (Vic), his comments recognise his view that s 34A of the uniform CAAs have their roots in the English legislation.
	With that context in mind, we turn to the only reported application of the test for leave in s 34A of the CAAs in Australia (at the time of writing): the Supreme Court of South Australia’s decision in Ottoway Engineering Pty Ltd v ASC AWD Shipbuilder ...
	In Ottoway, ASC AWD Shipbuilder Pty Ltd (‘ASC’) and Ottoway Engineering Pty Ltd (‘Ottoway Engineering’) entered into a contract whereby Ottoway Engineering agreed to provide ASC certain pipe fabrication and assembly services.  A dispute arose with cla...
	The issues that the Court considered can be categorised in two broad respects:40F
	a) first, whether the parties had ‘opted in’ to the appeal regime pursuant to the CAA (SA); and
	b) secondly, if the parties had opted-in to the appeal regime, whether Ottoway had satisfied the test for leave to appeal.

	The first issue is not relevant to the question of leave to appeal, but for completeness it may be noted that the Court found that the parties had opted-in to the appeal regime by way of an implied term.41F   ASC appealed that finding to the Full Court.
	The second issue regarding the test for leave to appeal is central to the issues discussed in this paper.
	Ottoway Engineering contended that the arbitrator erred in law by not providing reasons or sufficient reasons for key findings, citing s 31(3) of the CAA (SA) and the High Court’s decision in Westport Insurance Corporation v Gordian Runoff Limited (20...
	ASC opposed Ottoway Engineering’s arguments; though it appears that ASC agreed that the adequacy of an arbitrator’s reasons is a ’question of law’ for the purpose of s 34A of the CAA (SA).43F
	The Court considered whether to grant leave to appeal as follows.  First, the Court made observations about the nature of the arbitrator’s reasons.44F   Then, the Court considered the meaning of ‘obviously wrong’, ‘open to serious doubt’, and ‘questio...
	In Ottoway Appeal, ASC appealed to the Full Court on two grounds:
	a) first, that the primary court erred in finding that there was an implied term of the parties’ contract that there was to be a statutory right to seek leave to appeal from the arbitral award (in other words, the parties had not ‘opted-in’ to the app...
	b) secondly, that, even if Ottoway Engineering did enjoy a statutory right to seek leave to appeal, the primary court erred in finding that the mandatory criteria for leave had been satisfied.49F

	The Full Court allowed the appeal on the first ground; that is, that the parties had not ‘opted in’ to the appeal regime by way of an implied term or otherwise.  The Full Court held that for this reason it was not necessary to form a concluded view wi...
	In particular, Nicholson J expressed some doubt that the issue of whether or not an arbitrator had provided sufficient reasons was of a nature that readily lent itself to the criteria for leave prescribed under s 34A(3) – this is notwithstanding the p...
	Justice Nicholson continued to observe that the previous arbitration legislation, the Commercial Arbitration and Industrial Referral Agreements Act 1986 (SA), permitted an appeal ‘on any question of law arising out of an award’ provided that the crite...
	In light of the above, the following points can be made about the application of s 34A of the CAAs
	in Australia.
	The first point, which is subject to the second point below, is that neither the Court in Ottoway nor the Full Court in Ottoway Appeal referred in their judgments to the English authority when considering the application of s 34A of the CAA (SA).53F  ...
	In particular, rather than apply ss 34A(3)(c)(i) and (ii) by reference to the precise limbs and by reference to highly persuasive English case law, the Court in Ottoway construed ss 34A(3)(c)(i) and (ii) by reference to statutes and cases in other are...
	Having satisfied itself of the apparent dichotomy between sub-ss 34A(3)(c)(i) and (ii), the Court went on to find that: ‘This is very loosely analogous to the dichotomy between the criteria for judgment on a summary judgment application and after a fu...
	There is arguably no language, however, in s 34A(3)(c)(ii) to support the Court’s conclusion that the type of decisions that s 34A(3)(c)(ii) is concerned with are decisions ‘whose correctness can only be determined after a full hearing.’  In fact, had...
	If the Court made this finding, and bearing in mind that the underlying contract in Ottoway was
	a bespoke agreement for pipe fabrication and assembly (and not agreement of standard form),58F
	the Court may not have proceeded, as it did, to consider whether the arbitrator’s failure to give adequate reasons left its compliance with s 31(3) open to serious doubt and gave rise to a question of general public importance.59F
	The second point is that although it can be argued that the Court in Ottoway embarked upon an incorrect analysis of the dichotomy between sub-provisions (c)(i) and (ii), the Full Court in Ottoway Appeal did not address this and likely could not have d...
	The third point is that there appears to be a genuine dilemma about how a court can approach the question of leave to appeal when the court does not have adequate reasons to assess whether an award is obviously wrong or open to serious doubt.  One avo...
	When an English court is faced with this issue, the court is empowered by s 70(4) of the Arbitration Act 1996 (UK) to order the tribunal to state the reasons for its award in sufficient detail to allow the court to determine whether leave to appeal pe...
	serious irregularity.61F
	In contrast, the uniform CAAs do not contain a provision that is equivalent to s 70 of the Arbitration Act 1996 (UK).  That means, absent another source of power, the court is not able to obtain further reasons to permit it to address the question of ...
	Arguably, an award-debtor could apply to set the award aside pursuant to s 34(2)(a)(iv) of the uniform CAAs on the basis that the arbitral procedure was not in accordance with the parties’ agreement.63F   The basis of this argument would be that the t...
	If the court cannot assess an award to determine if it is ‘obviously wrong’ or ‘at least open to serious doubt’ because there are no adequate reasons (and the party seeking leave to appeal has not obtained additional reasons under s 34(4) or otherwise...
	The fourth point relates to the procedures that the Court in Ottoway adopted to determine the application for leave to appeal.  In particular, the Court in Ottoway had regard to all of the arbitrator’s reasons, the contract, and ‘somewhat cryptic note...
	is apparent to the judge upon a mere perusal of the reasoned award itself without the benefit of adversarial argument’.66F
	Moreover, it appears that the parties in Ottoway made oral arguments before the Court in respect of the leave application (but apparently not in relation to the standard for the tribunal’s reasons).  In particular, there was a hearing on 27 February 2...
	As an aside, it is noted that whilst there are no other reported Australian decisions on the granting of leave pursuant to s 34A of the CAAs (that the authors are aware of at the time of writing), the Supreme Court of New South Wales did grant leave t...
	The fifth and final point concerns the question as to whether parties can agree in advance to
	dispense with the requirement to obtain leave in s 34A of the uniform CAAs (this question does not arise and was not considered in Ottoway or Ottoway Appeal, but arises under the uniform CAAs and
	s 34A generally).
	There may be an argument under Australian law concerning illegality or public policy limitations on such a dispensation. That is, the leave requirement (rather than the right of appeal itself) has both public and private purposes, such that it may be ...
	a) the clear mandatory language of s 34A(1)(b) for the requirement that the Court grant leave, as separate from the parties’ assent to confer the appeal right in s 34A(1)(a);
	b) preserving the finality and confidentiality of arbitration awards more generally, to encourage arbitration as a dispute resolution mechanism in Australia; and
	c) reducing the impost on the public court system by hearing appeals, even if there is no significant question or importance in the matter.

	Viewed in this way, the parties may, by purporting to pre-agree the grant of leave, be attempting to side-step the Court’s express control and possible public benefits of imposing a gateway to an appeal.
	Courts in England, however, have taken a different approach and this seems explicable on the salient difference in language between s 34A(1) of the uniform CAAs and s 69(1) of the UK Act. Section 69(1) of the latter provides that an appeal shall not b...
	Accordingly, in Royal & Sunalliance Insurance Plc v BAE Systems (Operations) Ltd [2008] EWHC 743 (Comm); [2008] 1 CLC 711, the English Court considered whether the parties had agreed to dispense with the leave requirement and found that they had (at [...
	In light of the above, at least five conclusions can be made about the Australian approach to applications for leave to appeal an arbitral award under the uniform CAAs:
	a) first, given s 34A’s obvious English origins, sub-ss 3(c)(i) and 3(c)(ii) arguably should be construed in the same manner as their parent provisions in s 69 of the Arbitration Act 1996 (UK) with the former generally relating to bespoke or one-off a...
	b) secondly, the Australian position has only been tested in Ottoway and Ottoway Appeal which may not be the best vehicles for the court to address s 34A’s English history or any potential distinction between sub-provisions (division?) (c)(i) and (ii);
	c) thirdly, the uniform CAAs appear to not contain a convenient provision that empowers the court to require the tribunal to give further reasons for its award, although there is an argument that such an outcome can be reached via s 34(4), and this le...
	d) fourthly, the starting position under s 34A(5) is that the court should determine an application for leave to appeal without a hearing, but, at least in Ottoway, the court held  a hearing without stating why such hearing was necessary; and
	e) fifthly, it is not clear whether parties can contract out of, or waive, the leave requirements in s 34A but the better position appears to be that parties cannot do so.

	While it has taken some time for Australian courts to be faced with the first appeals against arbitral awards under the uniform CAAs, it is apparent from the Full Court’s decision in Ottoway Appeal that Australian courts will follow closely the prescr...

	Jack.pdf
	Abstract

	Evans.pdf
	188. Practice and procedure, generally

	Rinehart 1.pdf
	Issue
	Earlier Proceedings
	High Court of Appeal Decision
	Proper Interpretation
	Through or Under

	Comment

	ross.pdf
	Case Note
	Background
	Chief Justice Menon further opined that the lack of mutuality and the characteristic of optionality were immaterial, and that the clause constituted a valid arbitration agreement.17F
	The fact that the UAC did not create a present obligation on the parties to arbitrate a dispute, but instead enabled the respondent to elect to arbitrate a specific dispute in the future, was found to be a consequence of optionality. This optionality ...

	Notes for Authors.pdf
	Notes for Authors
	Manuscript
	General
	Citations
	Cases
	Legislation
	Books
	Journal Articles
	Internet reference
	Deadline for Submissions

	About Resolution Institute
	10 great reasons to join Resolution Institute

	FINAL Primrose.pdf
	More particularly, this paper considers the uniform CAAs’ history, particularly their English origins.  This paper then considers the English courts’ and the Australian courts’ application of the relevant legislative provisions regarding the granting ...
	taken the opportunity to adopt the English courts’ approach to the parent provision – s 69 of the
	Arbitration Act 1996 (UK).
	From 1984, the Australian states and territories enacted uniform domestic commercial arbitration legislation.  The goal was to encourage commercial parties to arbitrate rather than litigate.3F   To achieve this goal, the uniform legislation aimed to p...
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	An understanding of the English courts’ approach to granting leave to appeal arbitral awards on a question of law begins with the case law concerning s 1(3)(b) of the Arbitration Act 1979 (UK), being the predecessor to the current Arbitration Act 1996...
	That case law principally includes the House of Lords decision in Pioneer Shipping Ltd v BTP Tioxide Ltd (‘The Nema’).16F   In The Nema, Lord Diplock summarised the limited circumstances in which the court should grant leave pursuant s 1(3)(b) of the ...
	the other.
	Regarding one-off or bespoke agreements, Lord Diplock held:17F
	Regarding agreements of standard form, Lord Diplock held (broken up for ease of reading):18F
	For reasons already sufficiently discussed, rather less strict criteria are in my view appropriate where questions of construction of contracts in standard terms are concerned.
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	In Antaios Cia Naviera SA v Salen Rederierna AB,19F  the House of Lords affirmed Lord Diplock’s findings in The Nema, whilst clarifying that leave would only be granted in respect of questions of law that were of general application where a strong pri...
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	Lord Justice Arden summarised the then-present state of the law as regards s 69 of the Arbitration Act 1996 (UK).  Her Honour concluded that ‘rights of appeal from an arbitration award are severely restricted’, and that ‘the matter should therefore no...
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	Further, Justice Coulson said in Trustees of Edmond Stern Settlement v Levy:33F  ‘It is common ground that the true construction of this one-off form of words cannot be a matter of general or public importance.’ And, in HMV v Propinvest, Lord Justice ...
	At least three conclusions can be made about the English approach to applications for leave to appeal an arbitral award:
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	Having considered the way that the English courts have interpreted and applied the parent provision –
	s 69 of the Arbitration Act 1996 (UK) - and having arrived at the three conclusions set out above, it is now appropriate to analyse the way that the Australian courts have interpreted and applied s 69’s orphan provision – s 34A of the CAAs.
	In Cameron Australasia Pty Ltd v AED Oil Limited, Croft J made some remarks regarding s 34A of the CAA’s history (as obiter in a case considering challenges under s 34; ie, a different provision):35F
	Whilst Croft J was not asked to determine the specific application of s 34A of the CAA (Vic), his comments recognise his view that s 34A of the uniform CAAs have their roots in the English legislation.
	With that context in mind, we turn to the only reported application of the test for leave in s 34A of the CAAs in Australia (at the time of writing): the Supreme Court of South Australia’s decision in Ottoway Engineering Pty Ltd v ASC AWD Shipbuilder ...
	In Ottoway, ASC AWD Shipbuilder Pty Ltd (‘ASC’) and Ottoway Engineering Pty Ltd (‘Ottoway Engineering’) entered into a contract whereby Ottoway Engineering agreed to provide ASC certain pipe fabrication and assembly services.  A dispute arose with cla...
	The issues that the Court considered can be categorised in two broad respects:40F
	a) first, whether the parties had ‘opted in’ to the appeal regime pursuant to the CAA (SA); and
	b) secondly, if the parties had opted-in to the appeal regime, whether Ottoway had satisfied the test for leave to appeal.

	The first issue is not relevant to the question of leave to appeal, but for completeness it may be noted that the Court found that the parties had opted-in to the appeal regime by way of an implied term.41F   ASC appealed that finding to the Full Court.
	The second issue regarding the test for leave to appeal is central to the issues discussed in this paper.
	Ottoway Engineering contended that the arbitrator erred in law by not providing reasons or sufficient reasons for key findings, citing s 31(3) of the CAA (SA) and the High Court’s decision in Westport Insurance Corporation v Gordian Runoff Limited (20...
	ASC opposed Ottoway Engineering’s arguments; though it appears that ASC agreed that the adequacy of an arbitrator’s reasons is a ‘question of law’ for the purpose of s 34A of the CAA (SA).43F
	The Court considered whether to grant leave to appeal as follows.  First, the Court made observations about the nature of the arbitrator’s reasons.44F   Then, the Court considered the meaning of ‘obviously wrong’, ‘open to serious doubt’, and ‘questio...
	In Ottoway Appeal, ASC appealed to the Full Court on two grounds:
	a) first, that the primary court erred in finding that there was an implied term of the parties’ contract that there was to be a statutory right to seek leave to appeal from the arbitral award (in other words, the parties had not ‘opted-in’ to the app...
	b) secondly, that, even if Ottoway Engineering did enjoy a statutory right to seek leave to appeal, the primary court erred in finding that the mandatory criteria for leave had been satisfied.49F

	The Full Court allowed the appeal on the first ground; that is, that the parties had not ‘opted in’ to the appeal regime by way of an implied term or otherwise.  The Full Court held that for this reason it was not necessary to form a concluded view wi...
	In particular, Nicholson J expressed some doubt that the issue of whether or not an arbitrator had provided sufficient reasons was of a nature that readily lent itself to the criteria for leave prescribed under s 34A(3) – this is notwithstanding the p...
	Justice Nicholson continued to observe that the previous arbitration legislation, the Commercial Arbitration and Industrial Referral Agreements Act 1986 (SA), permitted an appeal ‘on any question of law arising out of an award’ provided that the crite...
	In light of the above, the following points can be made about the application of s 34A of the CAAs
	in Australia.
	The first point, which is subject to the second point below, is that neither the Court in Ottoway nor the Full Court in Ottoway Appeal referred in their judgments to the English authority when considering the application of s 34A of the CAA (SA).53F  ...
	In particular, rather than apply ss 34A(3)(c)(i) and (ii) by reference to the precise limbs and by reference to highly persuasive English case law, the Court in Ottoway construed ss 34A(3)(c)(i) and (ii) by reference to statutes and cases in other are...
	Having satisfied itself of the apparent dichotomy between sub-ss 34A(3)(c)(i) and (ii), the Court went on to find that: ‘This is very loosely analogous to the dichotomy between the criteria for judgment on a summary judgment application and after a fu...
	There is arguably no language, however, in s 34A(3)(c)(ii) to support the Court’s conclusion that the type of decisions that s 34A(3)(c)(ii) is concerned with are decisions ‘whose correctness can only be determined after a full hearing.’  In fact, had...
	If the Court made this finding, and bearing in mind that the underlying contract in Ottoway was
	a bespoke agreement for pipe fabrication and assembly (and not agreement of standard form),58F  the
	Court may not have proceeded, as it did, to consider whether the arbitrator’s failure to give adequate reasons left its compliance with s 31(3) open to serious doubt and gave rise to a question of general
	public importance.59F
	The second point is that although it can be argued that the Court in Ottoway embarked upon an incorrect analysis of the dichotomy between sub-provisions (c)(i) and (ii), the Full Court in Ottoway Appeal did not address this and likely could not have d...
	The third point is that there appears to be a genuine dilemma about how a court can approach the question of leave to appeal when the court does not have adequate reasons to assess whether an award is obviously wrong or open to serious doubt.  One avo...
	When an English court is faced with this issue, the court is empowered by s 70(4) of the Arbitration Act 1996 (UK) to order the tribunal to state the reasons for its award in sufficient detail to allow the court to determine whether leave to appeal pe...
	serious irregularity.61F
	In contrast, the uniform CAAs do not contain a provision that is equivalent to s 70 of the Arbitration Act 1996 (UK).  That means, absent another source of power, the court is not able to obtain further reasons to permit it to address the question of ...
	Arguably, an award-debtor could apply to set the award aside pursuant to s 34(2)(a)(iv) of the uniform CAAs on the basis that the arbitral procedure was not in accordance with the parties’ agreement.63F   The basis of this argument would be that the t...
	If the court cannot assess an award to determine if it is ‘obviously wrong’ or ‘at least open to serious doubt’ because there are no adequate reasons (and the party seeking leave to appeal has not obtained additional reasons under s 34(4) or otherwise...
	The fourth point relates to the procedures that the Court in Ottoway adopted to determine the application for leave to appeal.  In particular, the Court in Ottoway had regard to all of the arbitrator’s reasons, the contract, and ‘somewhat cryptic note...
	Moreover, it appears that the parties in Ottoway made oral arguments before the Court in respect of the leave application (but apparently not in relation to the standard for the tribunal’s reasons).  In particular, there was a hearing on 27 February 2...
	As an aside, it is noted that whilst there are no other reported Australian decisions on the granting of leave pursuant to s 34A of the CAAs (that the authors are aware of at the time of writing), the Supreme Court of New South Wales did grant leave t...
	The fifth and final point concerns the question as to whether parties can agree in advance to  dispense with the requirement to obtain leave in s 34A of the uniform CAAs (this question does not arise and was not considered in Ottoway or Ottoway Appeal...
	s 34A generally).
	There may be an argument under Australian law concerning illegality or public policy limitations on such a dispensation. That is, the leave requirement (rather than the right of appeal itself) has both public and private purposes, such that it may be ...
	a) the clear mandatory language of s 34A(1)(b) for the requirement that the Court grant leave, as separate from the parties’ assent to confer the appeal right in s 34A(1)(a);
	b) preserving the finality and confidentiality of arbitration awards more generally, to encourage arbitration as a dispute resolution mechanism in Australia; and
	c) reducing the impost on the public court system by hearing appeals, even if there is no significant question or importance in the matter.

	Viewed in this way, the parties may, by purporting to pre-agree the grant of leave, be attempting to side-step the Court’s express control and possible public benefits of imposing a gateway to an appeal.
	Courts in England, however, have taken a different approach and this seems explicable on the salient difference in language between s 34A(1) of the uniform CAAs and s 69(1) of the UK Act. Section 69(1) of the latter provides that an appeal shall not b...
	Accordingly, in Royal & Sunalliance Insurance Plc v BAE Systems (Operations) Ltd [2008] EWHC 743 (Comm); [2008] 1 CLC 711, the English Court considered whether the parties had agreed to dispense with the leave requirement and found that they had (at [...
	In light of the above, at least five conclusions can be made about the Australian approach to applications for leave to appeal an arbitral award under the uniform CAAs:
	a) first, given s 34A’s obvious English origins, sub-ss 3(c)(i) and 3(c)(ii) arguably should be construed in the same manner as their parent provisions in s 69 of the Arbitration Act 1996 (UK) with the former generally relating to bespoke or one-off a...
	b) secondly, the Australian position has only been tested in Ottoway and Ottoway Appeal which may not be the best vehicles for the court to address s 34A’s English history or any potential distinction between sub-provisions (c)(i) and (ii);
	c) thirdly, the uniform CAAs appear to not contain a convenient provision that empowers the court to require the tribunal to give further reasons for its award, although there is an argument that such an outcome can be reached via s 34(4), and this le...
	d) fourthly, the starting position under s 34A(5) is that the court should determine an application for leave to appeal without a hearing, but, at least in Ottoway, the court held  a hearing without stating why such hearing was necessary; and
	e) fifthly, it is not clear whether parties can contract out of, or waive, the leave requirements in s 34A but the better position appears to be that parties cannot do so.

	While it has taken some time for Australian courts to be faced with the first appeals against arbitral awards under the uniform CAAs, it is apparent from the Full Court’s decision in Ottoway Appeal that Australian courts will follow closely the prescr...
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