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Without prejudice
Rush and Tomkins Ltd v Greater London Council &

Another [1988] 3 All E.R. 737 represents the latest word
from the House ofLords on the admissibility or otherwise
ofwithoutprejudicecorrespondence. The facts giving rise
to this case are not uncommon in the building industry.
They involved the admissibility of documents headed
without prejudice which had passed between the proprie­
tor and the builder and which ultimately resulted in settle­
ment of claims under a building contract between those
parties. The question arose whether the documents were
still privileged in any subsequent litigation by sub-con­
tractors against the builder.

The builder, Rush and Tomkins, had entered into a
contract with the Council to build 639 dwellings at Ealing
in England. They engaged Carey Plant Hire as sub­
contractors to carry out ground works required under the
main contract. The completion of the contract was subject
to much disruption ~d delay between June 1976 and
January 1979, and Carey claimed for loss and expenses
against Rush and Tomkins under their sub-contract. Rush
and Tomkins maintained they were entitled to be reim­
bursed by the Council in respect of these claims, but the
Council would not agree to Carey's claim and, conse­
quently, the builder wouldnotpay it. As aresult, to resolve
the deadlock, the buildercommencedproceedings against
the Council as first defendant and Carey as second defen­
dant in which it claimed an enquiry into the loss and
expense to which Carey was entitled to under the sub­
contract, and a declaration that it was entitled to be reim­
bursed for this loss and expense by the Council.

Before these proceedings came to trial, the builder
settled the action against the Council in which the builder
accepted the sum of 1,200,000 pounds for all outstanding
claims under the main contract. It was a term of this
settlement that Rush and Tomkins would accept direct
responsibility for all sub-contractors claims, including
Carey's claim.

The terms of this settlement were disclosed to Carey,
but the settlement did not show·what'Y,a1uation had been
put on Carey"s claim, in arriving at the global settlement
figure of 1,200,000 pounds. Carey therefore sought to
have discovered the documents leading up to the compro­
mise, in the hope that they would show what amount had
been allowed for in the settlement as partof their claim. It
was argued by Carey that, as the action between the
Council and the builder had been settled, this correspon­
dence was no longer privileged.

The House of Lords reviewed the without prejudice
rule, confirming that it was a rule governing the admissi­
bility ofevidence and was founded on the public policy of
encouraging litigants to settle their differences rather than
to litigate. They approved the well known extract from the
judgment in the case of Cutts vHead, a leading case often
used in the arbitration field, relating to offers of compro­
mise, where the offer is often expressed to be without
prejudice except as to costs.

The Cutts v Head passage approved was as follows:
The without prejudice rule rests at least in part on
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public policy. This public policy is that the parties
should be encouraged as far as possible to settle
their disputes without resorting to litigation and
should not be discouraged by the knowledge that
anything that has been said in the course of such
negotiations for settlement being brought before
the court at trial as admissions on the question of
liability.

The House ofLords pointed out that the rule applies to
exclude all negotiations genuinely aimed, at settlement
whether oral or in writing. It was pointed out that the
application of the rule is not even dependent on the use of
the phrase "without prejudice", and if it is clear from the
surrounding circumstances that the parties were seeking to
compromise the action, evidence of the content of those
negotiations will as a general rule not be admissible at the
trial and cannotbe used to establish an admission or partial
omission. The House of Lords therefore dismissed the
Court of Appeal's analysis that the expression "without
prejudice" had to be used in correspondence, andindicated
that it wasn't necessary to use those words, if it was clear
from the circumstances ,that the parties were seeking to
compromise the action.

The House of Lords, in particular Lord Griffiths,
examined all the authorities relating to without prejudice
settlements and concluded that the wiser course was to
protect without prejudice communications between par­
ties to litigation from production to other parties in the
same litigation. It was pointed out, that in multi-party
litigation, it is not an infrequent experience that, if one
party takes an unreasonably intransigent attitude, it makes
it extremely difficult to settle with him. In such circum­
stances, the House of Lords thought it would place a
serious fetter on negotiations between the other parties, if
they knew thateverything thatpassedbetween themwould
ultim~tely have to be revealed to the obdurate litigant.
What in fact would happen wouldbe thatnothing would be
put on paper.

Therefore, the House ofLords concluded that without
prejudice correspondence entered into with the object of
effecting compromise of an action remained privileged
after the compromise had been reached and litigation
connected with the same subject matter occurred, whether
between the same or different parties and, furthermore,
was also protected from subsequent discovery by other
parties to the same litigation. It therefore followed that
Carey was not entitled to'discovery of without prejudice
correspondence which had passed between the Council
and the builder leading up to the settlement of their action.
Consequently, the decision of the Court of Appeal was
overturned.

In my view, this decision does not affect the position,
where a party fails to adhere to terms ofsettlement, which
have been reached in litigation or arbitration, and then
seeks to avoid the consequences of that settlement. The
successful conclusion of those settlement negotiations
gives rise to acontract, which is as enforceable as any other
contract concluded otherwise. Consequently, ifone party



Australian Construction Law Newsletter

failed to carry out the provision of the terms ofsettlement,
the other party would still be free to issue proceedings to
seek toenforce that settlementleading up to and giving rise
to the actual contract which emanated from those settle­
ment negotiations. This may necessarily include without
prejudice correspondence.

• John Pilley, Victorian State Director,
BISCOA. Reprinted with permission from
the Building Dispute Practitioners' Society
Newsletter.

CONTRACT ADMINISTRATION MANUALS
Construction Publications has available Contract

Administration Manuals for SAA General Conditions of
Contract AS2124-1986 and its companion subcontract
SAA Subcontract Conditions AS2545-1987, for use in
non-residential building and engineering construction
contracts.

These Manuals examine and comment upon all of the
provisions ofof AS2124-1986 and AS2545-1987 respec­
tively in the form of flowchart analyses. The Manuals
explain the provisions of the contracts, comment upon the
principles at law and the relative positions of the parties.
The Manuals include recommended courses of action,
sample notices and sample claims and are indispensable
guides and practical tools for use in contract administra­
tion ofheadcontracts and subcontracts. TheManuals have
been prepared to provide assistance to the Principal, the
Superintendent, the Main Contractor and the Subcontrac­
tor without bias; the relative rights and obligations and
bases of claim and relief are dealt with in detail.

In addition to providing assistance in contract admini­
stration, the Manuals will assist in setting up tender docu­
ments by highlighting key issues upon which decisions are
required, including the alternatives in the contract to apply.

The price of the Manuals is $495.00 each, which is
highly cost effective in view ofthe benefit to andguidance
in contract administration involved and the quality of
information provided.

For further details or to order, write to:
Construction Publications
P.O. Box 1341 Crows Nest NSW 2065
Fax 02 918 7153

or call:
Michelle de Lepervanche on 02918 9569.
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NEXT ISSUE
The next issue of the Newsletter, amongst other things,
shall include:

• comment upon the NSW Law Reform Com­
mission's Discussion Paper entitled "Train­
ing and Accreditation of Mediators";

• comment upon the Legislation and Policy
Division of the NSW Attorney General's
Department's Issues Paper entitled "Limita­
tion of Professional Liability for Finanacial
Loss";
a paper on Joint Ventures, additional to those
published during 1989;

• RheemAustralia vFederalAirports Corpora­
tion, Qld Supreme Court, Carter J., 6 Decem­
ber 1989, a decision on non-compliance with
the notice provisions of the arbitration clause
inNPWC3; and

• Xuereb &AnorvViola & Ors, Supreme Court
of NSW, Cole J. 27 November 1989, a deci­
sion which involved the rejection ofthe report
of a referee appointed under Part 72 of the
Supreme Court Rules.




