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AFFIRMATIVE ACTION AS A FORM OF SPECIAL MEASURES 
IN AUSTRALIA: CANVASSING THE HIDDEN ISSUES

Antony Barac and Loretta Kelly* 

The use of race is a dangerous business; it lends itself to 
great abuses. If we allow policymakers to use race, we open 
the way to policies which do good but we necessarily also 
open the door to inevitable abuses which in the long run will 
outweigh all the good. Over the long run, general welfare is 
best served by our adopting an absolute prohibition against 
the use of race.1

I	I ntroduction

Most nations of the world have now chosen to be bound 
by international law that prohibits racial discrimination.2 
Indeed the Universal Declaration of Human Rights states: 
‘Everyone is entitled to all the rights and freedoms set 
forth in this Declaration, without distinction of any kind, 
such as race, colour, sex, language, religion, political or 
other opinion, national or social origin, property, birth or 
other status.’3

Parties to the International Convention on the Elimination of 
All Forms of Racial Discrimination (‘ICERD’) seek to enforce 
part of this entitlement to freedom by undertaking ‘to 
prohibit and to eliminate racial discrimination in all its 
forms’.4 Further, the ICERD requires a State party to take 
special measures if its population includes a race(s) that 
does not enjoy human rights on a basis equal to the rest of 
the population.5

In this article, we do not take issue with the ICERD’s 
requirement to implement special measures.6 Rather, we 
consider whether affirmative action programs (which are 
a large sub-set of special measures) that purport to be for 
the ‘adequate development’ of Indigenous Australians 
are, when closely examined and investigated, actually 
beneficial.7

II	A ffirmative Action as a Species of Special 
Measures?

As a party to the ICERD,8 Australia prohibits racial 
discrimination through Commonwealth,9 state and territory 
laws.10 Even the benign intent of a racially differentiating 
measure will not operate to save such a measure, should 
it be challenged.11 The only way to validate an impugned 
racially differentiating measure is, in most cases, to satisfy 
the special measures exception, stated in section 8(1) of the 
Racial Discrimination Act 1975 (Cth) (‘RDA’).12 The legal basis 
of race-based differential treatment in Australian law thus 
differs from international law, as the Parliamentary Joint 
Committee on Human Rights notes:

The Court [in Maloney v The Queen]13 proceeded on the basis 
of the judgment in Gerhardy v Brown and the constraints of 
section 10 of the RDA which the Court interpreted as having 
the effect of rendering all legislation which involves racially 
based treatment discriminatory – and thus only capable of 
being lawful if it can be characterised as a special measure.

The relevant international law is not so constrained – a 
racially based distinction may be justified as a reasonable 
and proportionate measure in pursuit of a legitimate goal, 
even if it is not a special measure (special measures are just 
one example of a reasonable and proportionate measure 
adopted in pursuit of a legitimate goal).14

Although we often use the blanket term special measures,15 
as defined by domestic law,16 in reference to programs and 
policies specifically restricted to Aboriginals and Torres Strait 
Islanders,17 we are mainly concerned with the dominant sub-
species of special measures that are better understood as 
affirmative action.18
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We acknowledge that, in Australia, affirmative action is the 
term typically used for programs that encompass gender-
based preferential treatment19 (even though the Convention 
on the Elimination of all Forms of Discrimination Against Women 
also uses the term special measures).20 In this article, we 
restrict our discussion of affirmative action to race-based 
preferential treatment.

In most cases, the two terms (affirmative action and special 
measures) are used interchangeably, as French CJ commented 
in Maloney v The Queen21 (‘Maloney’):‘“special measures” 
are ordinarily measures of the kind generally covered 
by the rubric “affirmative action”.’22 However, Maloney 
held that the special measures exception could validly be 
asserted as applying to actions far beyond what would 
normally be considered as affirmative action, including 
‘negative’ measures that criminalise alcohol possession in 
(predominantly) Aboriginal communities. 

III	 Recent Australian Experience with Special 
Measures

History is replete with discriminatory law and policies 
intended to benefit Aboriginal people, an obvious example 
being the forcible removal of ‘mixed-blood’ children. Who 
decides whether a special measures law is for the advancement 
of Indigenous people? Contrary to international law, in 
Australia it is not Indigenous people who decide what is 
beneficial. As Maloney23 has confirmed, it is the government 
(and ultimately the High Court) that decides. Simon Rice 
argues that, ‘Maloney significantly narrows any basis for 
challenge [to a special measure], by significantly broadening 
the latitude given to government to “foist” special measures 
on communities.’24

This follows the invidious example of the Northern Territory 
Emergency Response (‘NTER’) package of legislation,25 
which took a double-barrelled blast at the RDA, deeming its 
amendments to be both exempt from the RDA’s prohibition on 
racial discrimination and a special measure under the RDA.26

In light of the NTER, and other special measures that restrict 
the rights of Indigenous people, Hunyor argues for a re-
thinking of the approach to special measures, because:

Somewhere along the way, the concept of special measures 
has shifted from positive measures that confer additional 
benefits upon a disadvantaged group, to measures that take 

them away because it is ‘good for them’. The reasons for this 
seem to lie in the ‘mechanical jurisprudence’ of the High 
Court in Gerhardy that, in effect, gives us nowhere else to go 
by equating all differential treatment with discrimination.27

An Indigenous addendum to the analyses of Maloney might 
be that, even if the government does consult communities,28 
ultimately it is a non-Indigenous body that decides the 
matter, whether that is the High Court or Parliament.

IV	 Success of Special Measures in Australia

Which ‘special and concrete measures’ will achieve adequate 
development and protection of Indigenous Australians? In 
other words, what will work? The reason this is perplexing is 
that an array of special measures29 have not shifted Indigenous 
disadvantage across most socio-economic categories in 
over four decades30of special measures: ‘despite successive 
governments at all levels implementing policies aimed at 
addressing this disparity, gaps persist in many areas.’31

As Altman et al, conclude:

While our analysis suggests that at the national level there 
has been improvement in the three and a half decades to 
2006, we also accept that the current rate of improvement is 
too slow. Nevertheless, using recent economic history as our 
guide, we predict that it will take many years, possibly many 
generations, before the respective gaps are closed.32

In higher education, for example, Indigenous students are 
less than one per cent of enrolled students, but constitute 
two and a half per cent of the Australian population33 and 
‘[d]espite various efforts made by Australian universities 
to tackle issues behind low education participation rates of 
Indigenous Australians, the state of Indigenous education 
can be currently described as being in crisis.’34

The situation in employment is similarly disturbing. Altman 
takes the view that the employment gap (between Indigenous 
and non-Indigenous people) is growing, ‘especially … in 
remote areas because CDEP (community development 
employment project) is being cut in places where there are 
few alternate forms of employment’. In particular, ‘[b]etween 
2006 and 2011 the [I]ndigenous employment/population 
ratio for those aged 15–64 declined from 48.0 to 46.2’35 and 
‘the [I]ndigenous unemployment rate has increased from 
15.6% to 17.1%.‘36
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On the other hand, there is evidence in other areas that 
Indigenous-targeted government spending initiatives,37 
as part of the Closing the Gap (‘CTG’) strategy, have been 
successful in important respects. Of the six CTG targets,38 the 
following three are on-track to be (or already have been) met:
 
•	 	Ensur[ing] access to early childhood education for all 

Indigenous four year olds in remote communities by 
2013;

•	 	halv[ing] the gap in mortality rates for Indigenous 
children under five by 2018; and

•	 	halv[ing] the gap for Indigenous students in Year 12 (or 
equivalent) attainment rates by 2020.39

The other three are behind schedule:

•	 	Halv[ing] the gap in reading, writing and numeracy 
achievements for children by 2018;

•	 	halv[ing] the gap in employment outcomes between 
Indigenous and other Australians by 2018; and

•	 	clos[ing] the gap in life expectancy within a generation 
(by 2031).40

Interestingly, the three CTG targets that are on-track all relate 
to children. There is little public controversy about special 
measures related to children (such as free pre-school for 
remote Aboriginal children), nor about special measures in 
critical areas of health (such as Aboriginal-specific ante-natal 
care). This is because most Australians believe that merit 
and personal resources should never play a part in access to 
health or childhood education. 

Unlike health and childhood education in Australia, merit 
and personal resources are in constant tension in determining 
who should be able to access prestigious university positions 
and public service employment. Historically, family riches 
and status swayed the allocation of such positions to the 
ruling classes. But during the 19th century, the concept of 
‘meritocracy’, which the West borrowed from China, meant 
that scarce public resources were increasingly allocated on the 
basis of a person’s ability and intellect. However, the benefits 
of this meritocracy were generally restricted to white men until 
the 1960s. Affirmative action sought to change the situation. 

V	 Types and History of Affirmative Action

United States researchers typically divide affirmative action 
programs (‘AAPs’)41 into several categories.42 For example, 

Louis Pojman differentiates between two types of affirmative 
action. Pojman notes the existence of ‘weak’ affirmative 
action, which would be like the programs undertaken by 
large private employers to address gender discrimination 
under equal opportunity programs.43 He also notes the 
existence of ‘strong’ affirmative action, which involves 
further steps such as ‘hiring candidates on the basis of race 
and gender in order to reach equal or near equal results’.44 
This form of affirmative action is also known as race or 
gender preferencing.

Affirmative action in the United States preceded the 1965 
adoption of the ICERD in the United Nations General Assembly 
by several years.45 However, India has been the country with 
the longest experience of affirmative action,46 where: ‘at the 
beginning of the twentieth century, prior to independence, 
three southern states of India had a policy of reserving places 
for lower caste people in the state civil service.’47

Despite a long history of AAPs around the globe, the question 
of their benefit is not settled. Critics such as Thomas Sowell 
have been particularly scathing about AAPs: 

Innumerable principles, theories, assumptions and assertions 
have been used to justify affirmative action programs - some 
common around the world and some peculiar to particular 
countries or communities. What is remarkable is how seldom 
these notions have been tested empirically, or have even been 
defined clearly or examined logically, much less weighed 
against the large and often painful costs they entail. Despite 
sweeping claims made for affirmative action programs, an 
examination of their actual consequences makes it hard to 
support those claims, or even to say that these programs 
have been beneficial on net balance - unless one is prepared 
to say that any amount of social redress, however small, is 
worth any amount of costs and dangers, however large.48

A	C ontroversy over Affirmative Action

Perhaps because of the scale of its AAPs, United States 
research and discussion has been voluminous.49 Public 
controversies spring up often; two recent United States 
Supreme Court cases,50 about the validity of affirmative 
action in higher education, has generated many pages of 
commentary and opinion.51

Surprisingly, Australia has seen little public controversy, 
aside from talk-back radio and the popular press,52 about 
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the merits (or otherwise) of special measures. There has 
been even less academic discussion. However, in the private 
domain of working class Australia, the view that Aboriginal 
and Torres Strait Islanders ‘get lots of [government] benefits’ 
is one held by many non-Indigenous Australians. For 
example, Maggie Walter refers to:

A cross-wave (1993–2004) analysis of Australian election 
studies data…on respondents’ agreement with the 
statement ‘Government help for Aborigines has gone too 
far’ also found older, male, less educated respondents were 
statistically more likely to agree with the statement.53

…
Respondent statement agreement levels were 46 per cent 
in 1993, rose to more than 50 per cent agreement in 1996 
and 1998, but by 2004 had returned to their 1993 levels of 
just less than a majority. The period of higher agreement, 
1996–98, coincides with the political influence of Pauline 
Hanson’s One Nation party. This link suggests attitudes can 
be affected by dominant public discourses, but also tend to 
reflect an underlying population norm.54

B	 Purpose of Affirmative Action

Affirmative action programs have both a past and a future 
focus; they are intended to address past injustices and 
improve social inequalities in the future. As Pojman explains 
in relation to affirmative action in the United States:

The backward-looking feature is its attempt to correct and 
compensate for past injustice. This aspect of Affirmative 
Action is strictly deontological. The forward-looking feature 
is its implicit ideal of a society free from prejudice; this is 
both deontological and utilitarian.55

It is possible to suggest that affirmative action also has an 
immediate present feature, being the control of minority 
dissent. Controversially, Reno argues that ‘[a]ffirmative 
action is a technique for social engineering’ and that it is also:

[A] way to fine-tune racial (or gender or sexual identity) 
politics. Put somewhat more provocatively - and perhaps 
more accurately - affirmative action has become a technique 
for confecting a docile diversity that both eases social 
tensions and reinforces elite dominance. This has proven 
to be very useful. These are among the reasons why it 
remains so popular among people in positions of power 
who feel themselves responsible for ensuring just outcomes, 

maintaining social equilibrium (which of course includes 
their own predominance).56

Whether or not these past and present features underlie, or 
are implied by, affirmative action measures in Australia is 
a matter for debate. More relevant is the stated purpose of 
the measure, because, as Lederer argues, ‘the effectiveness 
of affirmative action can only be measured if its objectives 
are defined in clear goals. The lack of the latter … makes it 
hard to evaluate the success or failure of affirmative action 
measures.’57

Indeed critics of affirmative action suggest that any measure 
relying on race as a criterion implies that the recipient’s race 
- and the individual himself or herself – is ‘lesser’ to some 
extent.58 Despite this, there is a compelling social purpose for 
affirmative action, as Reno acknowledges:

There are historical and cultural reasons why affirmative 
action seems indispensible, even today, and the law almost 
always bends to make room for what we can’t imagine doing 
without.
… 
[Yet] [a]ffirmative action requires discrimination for the 
sake of overcoming discrimination, which can be hard to 
reconcile with the anti-discrimination principles.59

VI	A ffirmative Action and the Merit Argument

Merit is critical to the type of post-school education and 
vocation to which one has access. Much greater controversy 
exists in these areas, at least in the United States, because 
the decision to override the merit criterion60 with the race 
criterion is of great moral significance.61 However, the 
definition of merit changes over time and with context, and 
is highly subjective. McCrudden points out that ‘[m]erit has 
no one set of conceptual or moral requirements.’62 Indeed, he 
proposes that there are ‘five basic conceptions of merit, and 
(at least) two different weightings are possible of each… 
and this is before we get to the issue of how to put it into 
operation.’63 In contrast, David Sacks and Peter Thiel argue 
that: 

The sole criterion … in defining ‘merit’ should be individual 
achievement - not just grades and test scores, of course, but a 
broad range of accomplishments, in athletics, music, student 
government, drama, school clubs and other extracurricular 
efforts.64 But race and ethnicity (or gender or sexual 
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preference) do not have a place on this list; these are traits, 
not achievements.’65

This bears resemblance to Pojman’s belief that merit should 
not include race, in stating ‘Even the most ardent advocate 
of affirmative action on university campuses refrains from 
advocating that positions on the football, basketball or track 
team be based on any other criterion than merit.’66

There is little argument that race or ethnicity is an important 
criterion in a small number of occupations. For example, 
an Aboriginal health worker should usually be Aboriginal 
because of the need for affinity with patients. The debate 
centres on occupations where race has little, or no, relevance 
to one’s ability to do the job.67 In higher education, most 
courses feed into vocations that do not require persons of a 
specific race or ethnicity in order to do their job well. Thus 
the use of race as a criterion of admission on the basis that the 
future job requires someone of a particular race to fulfil the 
requirements of the position is, in most situations, dubious, 
if not objectionable.68 Our discussion focuses on special 
measures in tertiary education and the professions because 
of the importance of ‘merit’ in determining both admission 
and progress. 

VII	 The Race Base

The fact that race has no genetic basis69 has been difficult 
for many to accept, as David Hollinsworth explains, with 
some exasperation: ‘Because this is contrary to what many 
of us believe (and can “see with our own eyes”), it has been 
hard to get this scientific truth accepted or to get the media 
and politicians to take it on board…the laws about racial 
discrimination still use this faulty language.’70

However, race is a powerful social construct that exists 
separately from any scientific concept of race, as Loury 
points out: 

[The] use of ‘race’ as an instance of social-cognition is 
an altogether distinct enterprise from using ‘race’ as an 
instrument of biological taxonomy.
…
No objective racial taxonomy need be valid for the subjective 
use of racial classifications to become warranted.71

Without an objective taxonomy, the use of race as a 
determinant for receiving scarce public goods (such as 

enrolment in a medical course) presents its own technical 
and social difficulties, which we have explored elsewhere.72 
Furthermore, the stamp of government approval on the use 
of racial tests73 for affirmative action or special measures 
leads to the possibility that (scientifically false) perceptions 
of racial difference are heightened.74 Ironically, this is 
occurring at the same time that the argument of white 
race privilege for the success of white people is becoming 
increasingly undermined by the economic success across the 
Anglophone world of non-white peoples, chiefly those from 
eastern Asia and the Indian sub-continent. 

Given the strength of the cultural, social, economic, and 
psychological aspects of race or ethnicity, its centrality in 
certain government policies (affirmative action and special 
measures policies)75 presents a danger to the national 
psyche. The idea that one’s race may have played a part in 
one’s success (or failure) threatens the liberal, meritocratic 
tradition.76 By contrast, others have noted the positive effects 
on the national psyche when a person of a disadvantaged 
minority succeeds on their own merits.77

For example, Anthony Dillon opines that: 

While this nation takes some pride in including and 
celebrating Aboriginal culture, the obsession with 
Aboriginal identity by some (typically by those with the 
least Aboriginal ancestry) contributes to the divide between 
Aboriginal Australians and non-Aboriginal Australians, 
thus leading to a state of separatism. Separatism is the 
ideology that the interests of Aboriginal people are best 
served where Aboriginal people, as a collective, function 
separately from non-Aboriginal people, and hence are 
assumed to have greater freedom in deciding how they will 
live. When this happens, there is the potential for Aboriginal 
people to see themselves and others, primarily in terms of 
racial/cultural differences, rather than focusing on human 
commonalities, which far outweigh any differences. It is the 
human commonalities that unite us and make us one people 
- this realisation is a prerequisite for reconciliation.78

VIII	 Unintended Consequences of Affirmative 
Action

The intractability of Indigenous disadvantage described 
earlier suggests, borrowing a phrase from economics, that 
there is an ‘invisible hand’ working contrary to the intent 
of policy.79
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Surprisingly, there is little debate in Australia about the 
effectiveness or efficiency of affirmative action measures and 
research about its unanticipated consequences is almost non-
existent. This stands in stark contrast to the United States, 
where affirmative action has been a contentious topic for 
research and debate, both in academia and in the media, ever 
since it was enacted in the early 1960s. 

In relation to Australian affirmative action measures, the 
suggestion made by some critics is that the inadvertent effect 
of benevolent government policies has been to exacerbate (or 
at least not alter) the deplorable socio-economic conditions 
of many Indigenous Australians in key policy areas. Several 
Indigenous politicians, spokespeople and the occasional 
academic have pointed to the cumulative psychological 
impact of race-based policies on Indigenous people. Noel 
Pearson comments that:

While in the past there was much adverse discrimination 
against Indigenous people on the basis of race, now there 
is positive discrimination - well intentioned - but often with 
adverse results…The race-based approach has perpetuated 
low expectations and undermined personal responsibility.80

Alison Anderson refers to ‘separate development’, rather 
than affirmative action or special measures:

The idea that separate development was the answer 
provided hope for many and jobs for an increasingly 
powerful few. However, it has failed. I suggest the past 40 
years of Aboriginal policy has been a sort of experiment, an 
experiment with human lives costing billions of dollars … It 
was a great experiment, perhaps even a necessary one, but 
it has failed.
…
How did all this happen? For the usual reason: because 
we continued to judge our ideas by their noble intentions 
instead of by their results.81

Kerryn Pholi writes:

To accept preferential treatment on the basis of one’s race - in 
employment, academe, the arts, the media - is to participate 
in racism. It does not ‘close the gap’, promote role-models or 
let you ‘challenge the system from within’.

To genuinely challenge racism we need to stop rationalising 
our individual self-interest, reject preferential treatment, 

compete in the open market for jobs, grants and audiences, 
and accept the financial and career consequences of refusing 
to be bought.82

Helen Hughes, a non-Aboriginal researcher, argues 
in relation to remote communities that, ‘a range of 
Commonwealth, Territory and State exceptionalist policies83 
have created Indigenous disadvantage. In effect, Hughes 
makes out an unintended consequences argument. Despite 
the criticism this publication received,84 her work highlights 
powerful conflicting incentives that have developed across 
a host of policy areas, leading her to argue that, ‘the effects 
of positive discrimination have been even more disastrous 
than the previous eras of discrimination against Aborigines 
and Torres Strait Islanders’.85

This corresponds with some of the discussion about the 
impact of AAPs in the United States, such as Armstrong 
Williams’ opinion piece for The Washington Times stating, 
‘The social engineering of liberal policymakers often has the 
unintended consequences of making life more difficult for 
the people it is trying to help.’86

A	 Use of Affirmative Action in Employment and 
Higher Education

Like Canada and Australia, mandatory quotas for minorities 
and women in employment are rarely used in the United 
States. The setting of numerical goals however, is common 
for employment AAPs in all three nations.87 Despite the 
prevalence of AAPs amongst large (particularly public 
sector) employers in these and other nations, published 
research on AAPs – especially in the United States, 
from which most of this corpus of research emanates 
– centres on the higher education sector. This may be 
because, ‘affirmative action preferences have become 
institutionalized in various settings, but perhaps in none so 
extensively - and so much as a matter of institutional credo 
- as in higher education.’88

Nonetheless, eight American states have now banned 
the use of race-based preferences for admission to 
public universities.89 Indeed some commentators, such 
as Kahlenberg and Potter suggest that, ‘[a]fter almost a 
half century, American higher education’s use of racial 
preferences in admissions to selective colleges may well be 
coming to an end.’90
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If that is the case, Australia is travelling further in the opposite 
direction. At present, 35 of Australia’s 39 universities have 
‘alternative entrance’ for admission of Indigenous students.91 
The Panel of the Review of Higher Education Access and 
Outcomes for Aboriginal and Torres Strait Islander People 
recommends that: 

The government and universities should negotiate stand-
alone performance targets related to Aboriginal and Torres 
Strait Islander student and staffing levels within the mission-
based compact negotiations. This approach was supported 
in submissions to the Review.92

Furthermore, the previous Labor Federal Government 
supported recommendation 30 of the Bradley report,93 
being ‘[t]hat the Australian Government regularly review 
the effectiveness of measures to improve higher education 
access and outcomes for Indigenous people in consultation 
with the Indigenous Higher Education Advisory Council.’94 
The Bradley report did take note of developments in the 
United States, which highlighted that, ‘initiatives to 
broaden participation in higher education in the United 
States to date have been mainly focused on race, but it is 
now recognised that low socio-economic status is a primary 
determinant.’95

It remains to be seen whether the 20 per cent target set by 
the Australian higher education sector for admission of low 
socio-economic status students96 renders affirmative action 
in the sector redundant.97 The argument however, that class-
based affirmative action could and should replace race-
based affirmative action is not the point, argues Walter Benn 
Michaels: 

[T]he fundamental inequalities in American life today - 
the rich getting richer while the poor get poorer - are not 
produced by discrimination and cannot be resolved by anti-
discrimination. And affirmative action - whether class-based 
or race-based - is only a way of buttressing those inequalities. 
As is, indeed, the entire emphasis on education as the key to 
a more economically just society.
…
In fact, the debate over affirmative action has never had 
anything to do with reducing inequality; it’s always been 
about justifying it.98

We cannot evaluate the political basis of Michael’s thesis in 
this article, but we can outline a number of arguments about 

the unintended negative effects of affirmative action that 
have been investigated by a variety of American studies. 

AAPs operate in the United States on a vast scale in 
comparison to Australia. This is because of three factors:

•	 	Size of the population: The United States’ population is 
316 million99 in contrast to Australia’s 23 million.100

•	 	Size of minorities to which AAPs apply: For example, 
the ‘Black or African American alone’ minority 
constitutes 13.1 per cent of the United States’ 
population101 (note that the ‘American Indian and 
Alaska Native alone’ category is only 1.2 per cent of the 
United States’ population).102 By contrast, race-based 
special measures in Australia apply to only three per 
cent of the population who identify as Indigenous.103

•	 	Mandatory nature of some AAPs: For example, 
numerical goals for employment of minorities and 
women are mandatory for United States Federal 
Government contractors.104 

The size of AAPs in the United States makes them much more 
visible to the public and therefore more open to scrutiny, 
which explains why much of the research we cite is of 
American origin. We cannot do justice to all of these studies 
here, as this is merely a snapshot of important arguments 
and research on the topic, not a comprehensive review.105

B	E vidence about the Unintended Consequences 
of Affirmative Action

(i) 	 Academic Mismatch Hypothesis

The argument is that placing people in courses or jobs that 
they did not gain access to on their own merit sets them up 
to fail. They may not have the aptitude or ability for that 
position or course,106 and as a result may be more likely 
to quit. 

However, research by Mary Fischer and Douglas Massey 
concludes that their ‘estimates provided no evidence 
whatsoever for the mismatch hypothesis.’107 On the other 
hand, this has been disputed, most notably in the book by 
Richard Sander and Stuart Taylor.108 Sander and Taylor’s 
support for the academic mismatch hypothesis has itself 
received scathing criticism, including from William 
Kidder, who states ‘their [Sander and Taylor’s] thesis is not 
supported by the relevant body of peer-reviewed social 
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science, and…[their support for] “mismatch” does the 
debate about affirmative action - and the country - a great 
disservice.’109

The higher education system in the United States is 
significantly different to Australia’s, most notably in the 
presence of up-front fees. The demographics of the student 
body,110 policy and historical differences also constrain the 
application of United States research to Australia. We can 
only really use United States studies as food for thought, and 
to stimulate our own research. Nonetheless, there are prima 
facie signs of academic mismatch in Australia, as highlighted 
by Asmar, Page and Radloff: 

Indigenous students’ attrition, retention and completion 
rates are…areas of concern. The attrition rate for first year 
Indigenous students is estimated to be 35 to 39 per cent. 
Indigenous students have an overall completion rate of 
less than 50 per cent, compared to 72 per cent among non-
Indigenous Australian domestic students.111

Academic mismatch may have some basis due to ‘a system-
wide issue: the relatively small pool of Indigenous Australians 
with adequate preparation for tertiary education’.112 This is 
noted by Pechenkina and Anderson, who state:

A phenomenon termed ‘leaky pipeline’ is used to describe 
a situation where only a small percentage of Indigenous 
students graduating from high school are actually eligible 
for university based on their test results. For example, in 
2008 only 11 per cent of Indigenous students completing 
Year 12 were eligible for university entry. In comparison, 47 
per cent of non-Indigenous students who completed Year 12 
qualified for university entry in the same year.113

(ii)	 Stereotype-Threat Hypothesis

This is the idea that affirmative action ‘at a collective level 
… place[s] undue psychological pressure on the very groups 
they seek to help’.114 Fischer and Massey’s study found that 
there existed:

some support for the stereotype threat hypothesis, 
which argues that institutional use of affirmative action 
stigmatizes black and Hispanic students to compromise 
performance and well being. Our indicator of institutional 
affirmative action suggested that the greater an institution 
used affirmative action criteria in admissions, the lower the 

grades, the greater the odds of school leaving, and the less 
the satisfaction with college life expressed by individual 
minority students, holding constant socioeconomic 
background, academic preparation, and aptitude.115

Massey subsequently conducted another higher education 
affirmative action study with Jayanti Owens to test 
whether the stereotype threat theory, which has been 
demonstrated in laboratory conditions, is detectable in real 
world conditions.116 They tested both internalisation and 
externalisation of negative stereotypes and concluded that:

The externalisation of negative stereotypes - expecting to be 
judged invidiously by majority group members on the basis 
of a stereotypical belief in minority intellectual inferiority - 
increases the performance burden experienced by individual 
minority group members and that this extra psychological 
burn, in turn, lowers grade performance...Although 
statistically significant…however, the externalization 
pathway is not particularly strong.

For Blacks and Hispanics, the hypothesised pathway 
through internalisation appears to be much stronger in 
certain respects. To the extent that minority group members 
internalise negative stereotypes - believing at some level that 
the canard of intellectual inferiority might actually apply 
to them - they reduce their academic efforts in keeping 
with a psychological process of disidentification, which 
involves disengaging from grade achievement as a domain 
of self-evaluation. However, the strong, direct relationship 
between internalisation and academic performance suggests 
other mechanisms are at work beyond those specified by 
stereotype threat theory.117

In Australia, there is some prima facie evidence for the 
internalisation of a negative stereotype amongst post-
graduate Indigenous students, ‘due partly to the small 
number of Indigenous students in postgraduate study, 
there are indications that Indigenous students may feel 
isolated and ‘out of their depth’ studying in universities at 
this level.’118

However, this does not appear to be the case overall: 

The puzzle is that, whilst Indigenous students are very 
positive about their studies, and are engaged on similar (or 
in some instances, higher) levels to their peers, they remain 
more likely to seriously consider leaving. The continued 
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under-representation of Indigenous students in higher 
education, combined with the greater likelihood of non-
completion, remains a serious concern.119

(iii)	 Reduced Standards Hypothesis

The argument is that initial preferential entry sets the stage 
for on-going reward of below-par performance. Indigenous 
students and workers who are admitted, or employed, 
under special measures will progress through courses of 
study, or be promoted because of further special measures 
in the education institution or workplace. The suggestion 
is that lowering the bar, initially at the point of entry only, 
leads to lowering the bar across the whole course of studies 
or workplace, in order to enable less competent individuals 
to ‘succeed’ in their course of study or place of employment. 

There have been claims in the United States that 
incompetent people have been hired by public agencies to 
fulfil affirmative action ‘quotas’.

If the effort to achieve diversity means that incompetent 
people are being hired into positions of public trust, 
then society bears a large burden. Such, claimed Linda 
Gottfredson… is exactly what has happened with the police 
force in Nassau County, New York. 120

…At the moment, hard evidence from other sources is 
scarce and contradictory…Yet even if the abuses are not as 
devastating as Gottfredson claimed, her warnings should 
be seriously heeded. Accounting systems can be falsified in 
the short run, and a mechanical compliance with the letter 
of the law, but not the spirit of the law, can have serious 
negative consequences.121

Crosby et al state, that there is ‘compelling evidence [that] 
exists to show that under certain circumstances, white men 
question the capabilities of women and of people of color 
when affirmative action is known to be in operation’. They 
suggest that ‘the unintended negative effects of affirmative 
action are disturbing’. They note however, that these effects 
are seen mainly in controlled experimental conditions 
and ‘there are reasons why the laboratory results do not 
discredit affirmative action as it is actually practiced.’122

Even though there may be no evidence of a reduced 
standard of competence amongst the targeted minority 
workforce, the perception of lesser competence is often felt 

very keenly by minorities (whether or not they have been 
recipients of an AAP):

Several prominent public intellectuals, all men of color, 
have decried the negative effects of affirmative action on 
self-esteem. Stephen Carter, now a law professor at Yale 
University, has written eloquently of the assault to pride that 
comes from being admitted to law school as the best Black 
applicant rather than as the best applicant.123

Clarence Thomas, United States Supreme Court Justice, also 
wrote: 

As much as it stung to be told that I’d done well in the 
seminary DESPITE my race, it was far worse to feel that 
I was now at Yale BECAUSE of it. I sought to vanquish 
the perception that I was somehow inferior to my white 
classmates by obtaining special permission to carry more 
than the maximum number of credit hours and by taking 
a rigorous curriculum of courses in such traditional areas 
as corporate law, bankruptcy, and commercial transactions. 
How could anyone dare to doubt my abilities if I excelled in 
such demanding classes?

But it was futile for me to suppose that I could escape 
the stigmatizing effects of racial preference, and I began 
to fear that it would be used forever after to discount my 
achievements.124 

Not much is known about whether the reduced standards 
hypothesis is a reality in relation to affirmative action 
in Australia. The fact that there are significant financial 
incentives for universities to both admit and incentivise 
Indigenous students to graduate125 certainly presents 
a hazard in this regard, especially given internalised 
perceptions of a deficit.126

(iv)	 Reduced Investment Hypothesis

This hypothesis posits that affirmative action lowers the 
value of education or work from the perspective of young 
people targeted by the AAP, and so they are less willing to 
invest their own human capital. 

In the United States, research on this issue has provided 
equivocal results. Recent research by Brent Hickman 
has found that there is little empirical evidence for this 
argument:
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The counterfactual results indicate that the American-style 
admission preference greatly improves both investment 
incentives and market outcomes for minority students…
For most minority students there is a significant increase 
in investment due to AA, with the gap between median 
[Scholastic Assessment Test] scores narrowing by 14 per 
cent, relative to a color-blind mechanism. The reason for 
the improved incentives is that American AA is roughly an 
SAT mark-up with a positive slope that rewards students 
for higher investment with a larger mark-up. In other 
words, American AA effectively subsidizes marginal costs 
of [human capital] production and induces most minorities 
to invest as if their costs were lower. American AA also 
discourages investment among the highest performing 
minorities, but this group is very small, amounting to only 
the top 1.6 per cent of the group.127

It is difficult to determine the applicability of this hypothesis, 
as well as all of the above hypotheses, to Australia, 
because we have neither an equivalent test, (the Scholastic 
Assessment test) nor an equivalent university admission 
system. In addition, very few Australian undergraduate 
university courses charge up-front fees, so financial 
investment (as opposed to human capital investment) is 
usually not required by students or their families.

(v)	 Erosion of Social Capital Argument

This is related to the reduced standards hypothesis. It 
suggests that the ‘goodwill’ toward Indigenous people 
that has accumulated in the non-Indigenous population 
since the 1960s is eroded by preferential treatment. Non-
Indigenous people may begin to believe Indigenous people 
who succeed ‘only got there because of special admission 
(or cheap loans or identified jobs)’.128 Williams points to this 
issue in American higher education, as well as its possible 
consequence: 

At elite law schools such as Harvard and Yale, the implicit 
assumption by faculty and students is that black and 
Hispanic students have lower LSAT scores and college 
grades than their Asian and white classmates. The 
rebuttable presumption at these law schools is that these 
minority students are not as smart as their classmates. When 
minority law school students graduate, the prestigious law 
firms make the same assumptions. Consequently, minority 
students do not get the same job opportunities as their 
classmates.129

The successes of the last half-century in the battle to overcome 
the irrational arguments of racists may be worn-away by 
suggestions that Indigenous people are not equal to others, 
that they cannot achieve on their own intelligence, ability 
and diligence, and can only ‘achieve’ via a special benefit. 
Even worse, Indigenous people themselves may begin to 
believe this internalised racist argument. The underlying 
concern is not that ‘Whitefellas might think that Blackfellas 
are no good,’ but rather that there are serious long-term 
consequences to a society when it officially distinguishes 
between people on the basis of race or ethnicity. 

(vi)	 ‘Just Deserts’ Argument

The argument here is that those most likely to obtain the 
benefits of affirmative action measures (the children of 
professional or trade-qualified Indigenous parents) are 
those least likely to need them. Those who would benefit 
most from special measures (the children of unemployed 
and socio-economically disadvantaged Indigenous parents) 
are least likely to be selected for such programs, for a range 
of reasons. This argument, essentially ‘who deserves what?’ 
was canvassed during United States President Clinton’s 
review of affirmative action policy.130

In Australia, the argument has differed a little from the 
United States, with commentators in the popular media 
suggesting that privileged ‘white’ Aboriginal peoples are 
over-represented in elite awards and grants designed for 
‘real’ Aboriginal peoples. Their argument, though poorly 
(and often pejoratively) made out, is that special measures 
are being poorly targeted.131

(vii)	 Reinforcement of Black Victimhood and White Guilt

Pojman, referencing Shelby Steele,132 argues that 
‘affirmative action reinforces the spirit of victimization by 
telling Blacks that they can gain more by emphasizing their 
suffering, degradation and helplessness than by discipline 
and work.’133

David Price and Bess Price make a novel argument 
about a concomitant result when Whites accept the Black 
victimhood argument, claiming that it adds to the power 
that dominant Whites hold by encouraging Whites today 
to take responsibility for ‘their’ historical persecution of 
Blacks. They note ‘Whitefellas accepting all the blame when 
things go wrong is another perverse kind of racism. They 
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still want to be masters of the universe. We are all vulnerable 
and fallible and we’re all in this together.’134

This seems to be along the lines of Steele’s argument,135 as 
Pearson elucidates: 

White guilt is a product of the vacuum of moral authority that 
comes from knowing that one’s people are associated with 
racism. Whites – and, [Steele] asserts, American institutions 
– must acknowledge historical racism to atone for it. In 
acknowledging it, however, they lose moral authority over 
matters of social justice and become morally – and, one could 
argue, politically – vulnerable. To overcome this vulnerability, 
white Americans have embraced a social morality, designed 
to rebuild moral authority by simultaneously acknowledging 
past racial injustices while separating themselves from those 
injustices. Steele calls this dissociation.136

According to Pearson, as a result of Black victimisation and 
White guilt, ‘Black entitlement and White obligation have 
become interlocked.’137

This is a difficult argument to evaluate, because few 
Indigenous writers would openly argue for entitlement based 
on victim-status (rather than pre-existing rights or socio-
economic disadvantage). Moreover, few non-Indigenous 
writers would argue that they personally have an obligation 
to Indigenous people because of past injustices. Indeed even 
the suggestion that one is playing the ‘victim card’ is quickly 
repudiated.138

Dillon believes there are vested interests in maintaining 
Indigenous victimhood status:

Being the victim, paradoxically, can place one in a position 
of power. Few are game to disagree with victims (or their 
supporters), or question motives, or challenge them in 
any way for fear of being seen as an uncaring bully. When 
Aboriginal identity and mandated ‘respect’ are factored in, 
questioning victim status will likely be seen as tantamount 
to racism. Therefore, adopting the victim role (feeling upset, 
offended, outraged, racially vilified, or whatever) can be a 
very effective and convenient way of silencing dissent, and 
inducing feelings of guilt in others. Silencing others provides 
the ‘offended’ victim with a sense of power over others – 
and that feels good. Victims remain unchallenged with their 
victim status intact and unassailable. Any open debate on 
the problems facing Aboriginal people is stifled.139

IX	 Future of Special Measures

Supporters of affirmative action generally argue that, despite 
the problems, the goal is worth it:

Many supporters of affirmative action policy believe that, 
irrespective of the cost, affirmative action always helps its 
beneficiaries. That is, it is better to attend an institution 
because of preferential treatment than not to attend. 
Moreover, supporters of affirmative action argue that 
minorities admitted under affirmative action are likely to 
benefit from the myriad [of] academic, social and network 
externalities that exists at selective institutions.140

In the following section we briefly outline alternative policy 
approaches to current race-based affirmative action policy in 
Australia.

A	C onfine Affirmative Action to Selected Areas 
in order to Increase ‘Critical Mass’

Some of the unintended negative effects of affirmative action 
can, in fact, be ameliorated. The stereotype threat effect could, 
for example, be reduced by vastly increasing the number of 
Indigenous students in a selected class, course or university. 
As Abigail Stewart and Danielle LaVaque-Manty explain:

When women [or minorities] constitute approximately a 
third (or more) of workplaces, they are more satisfied and 
accepted, perhaps because a critical mass has been reached. 
At this point, the salience of gender or race is minimized 
(although not absent), and the proportion of women in the 
pool is more likely to remain stable, instead of continuing 
to drop.141

Is it unrealistic that one-third of the student body of an 
Australian university could be constituted by Indigenous 
students? Outside of the Northern Territory, it is indeed 
unlikely. But the issue of ensuring that a ‘critical mass’ of 
Indigenous students is realised in a university is a question 
requiring further research. It may be the case that affirmative 
action programs in Indigenous higher education should 
generally be abandoned, on the grounds that this critical 
mass is unachievable. 

An alternative is that special measures in higher education 
could be restricted to one Indigenous-only university, or 
a number of Indigenous-only courses. This is likely to not 
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only be more effective, but also more efficient - and in accord 
with the argument put forward in the Commonwealth’s own 
review of Indigenous-specific programs:

There is a strong case to reduce the number of Indigenous-
specific programs operating across the Commonwealth. A 
smaller number of programs, with more clearly defined 
objectives, would have benefits both in clarity and 
flexibility.142

On the other hand, perhaps the one-third proportion is 
not necessary to achieve critical mass. If not, then what 
proportion? Stewart and LaVaque-Manty are in agreement, 
stating ‘the question of what demographic balance would be 
required to alleviate this sense of constant visibility and its 
accompanying disadvantages remains open.’143

B	A bandon Affirmative Action

Another view - one that should not be ruled out without 
serious consideration - is that affirmative action should be 
abandoned altogether. It may be that there is very little that 
AAPs are able to achieve in redressing social inequality. 
This may have nothing to do with the tailoring or targeting 
or such programs. Rather, it may be that the discrimination 
model on which affirmative action is based simply does not 
explain the differences in average rates of socially-valued 
outcomes amongst racial groups. Rushton and Jensen 
explain this as follows:

Herrnstein termed the two fundamentally different models 
put forth to explain why racial groups differ in their average 
rate of socially valued outcomes the distributional model 
and the discrimination model. Each may be partially correct. 
The discrimination model focuses on social and institutional 
practices that discriminate against members of one group 
(or favor members of another), thus tilting the playing field. 
It assumes that in the absence of discrimination, outcomes 
should be about equal for all populations; thus evidence 
of differential performance in itself constitutes evidence of 
discrimination. Factors hypothesized under this model that 
cause mean race differences include relative poverty, anti-
Black bias, a lack of access to legitimate channels of upward 
mobility, and dysfunctional family organization growing 
out of the legacy of slavery ... 

The discrimination model has also been used to explain the 
overrepresentation of some groups in valued outcomes. Blacks 

are said to excel in sports such as boxing, basketball, track 
and field, and football because other channels of upward 
mobility are closed to them. As early as the 1920s, sociologists 
explained the underrepresentation of East Asians in US 
crime statistics as being due to the East Asian ‘ghetto.’ This 
self-imposed segregation was seen as a response to external 
prejudice, which protected its members from the disruptive 
tendencies of the outside society. 

The distributional model, on the other hand, explains the 
overlapping of the racial groups and their differing averages 
in terms of their mean group characteristics - for example, the 
mean differences in inheritable IQ and possibly other traits 
too. However, it could also fit Sowell’s theory of socialization 
through subtle cultural traditions, or Loury’s theory of racial 
stigma, which postulates a unique type of gene–culture 
correlation in which people react to others on the basis of 
physical appearance. Other factors hypothesized to underlie 
a distributional model include deep-rooted cultural values 
and family structures endemic to certain populations, as well 
as biological variables such as body type, hormonal levels, 
and personality and temperament. Thus according to the 
distributional model, population differences are expected to 
occur and to do so globally.
 …
Although the distributional model does not rule out 
affirmative action or compensation-type initiatives, it does 
reduce the impact of arguments in their favor based on an 
exclusive adherence to the discrimination model.144

This is a highly controversial argument, which is rarely 
raised in academia, and even then only in hushed tones. 
However, the dearth of detailed research on Australian AAPs 
means we have no idea whether Rushton and Jensen’s above 
conclusion is correct. 

Barring an electoral backlash, AAPs are unlikely to be 
abandoned in Australia in the near future. Australian 
governments have shown remarkable commitment to CTG 
via AAPs, even in areas where that gap has not closed. 

Reno implies that (at least, in America) the use of AAPs 
will decline as a political consequence of demographic and 
attitudinal changes, stating ‘attitudes about race are slowly 
changing in America, as much because of new demographic 
realities brought by the latest wave of immigration, 
interracial and inter-ethnic marriage, and progress among 
Black Americans.’145 Australian racial demographics are 
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obviously different to the United States; nonetheless, the 
increasing non-white population in Australia, coupled with 
the high level of Indigenous-white marriages, will eventually 
put pressure on race-based AAPs. 

C	E xpand Affirmative Action

Altman et al, put forward two radical suggestions to CTG, 
requiring both qualitative and quantitative expansion of 
affirmative action:

One possibility is to require a fundamental reallocation 
of property rights in resources that fully acknowledge the 
original ownership of the country.146 Another alternative 
is that a massive increase in investment in Indigenous 
infrastructure and Indigenous people may eventually affect 
the persistent gaps.147

In the present political and economic climate neither option 
is likely to be implemented, so we will not discuss them 
further.

D	C onfine Affirmative Action to the Private 
Sector

Peter Schuck’s novel suggestion in favour of continuing 
private affirmative action is based on the argument that official, 
public-body recognition of racial difference perpetuates 
racial prejudice, and therefore should be avoided:

I propose instead that we treat governmental, legally 
mandated preferences differently than private, voluntary 
ones. While prohibiting the former (except in the narrow 
remedial context approved by the Supreme Court), I 
would permit the latter - but only under certain conditions 
discussed below… 

A private preference speaks for and binds only those who 
adopt it and only for as long as they retain it. It does not 
serve, as public law should, as a social ideal. As I explained 
in The Limits of Law: Essays on Democratic Governance,148 legal 
rules tend to be cruder, more simplistic, slower to develop, 
and less contextualized than voluntary ones, which are 
tailored to more specific needs and situations…

Because even private affirmative action violates the non-
discrimination principle…I would permit it only on two 
conditions: transparency and protection of minorities. First, 

the preference - its criteria, weights, and reasons - must be 
fully disclosed. If it cannot withstand public criticism, it 
should be scrapped. The goal is to discipline preferences by 
forcing institutions to reveal their value choices. This will 
trigger market, reputational, and other informal mechanisms 
that make them bear more of the policy’s costs rather than just 
shifting them surreptitiously to non-preferred applicants, as 
they do now. Second, private affirmative action must not 
disadvantage a group to which the Constitution affords 
heightened protection. A preference favoring whites, for 
example, would violate this condition.149

E	A dopt “Race-neutral” Affirmative Action

Kahlenberg and Potter argue that socio-economic status 
is a fairer way to identify students who have experienced 
difficulties in accessing university, and it also serves as a 
race-neutral proxy for disadvantaged racial minorities. 
They state: 

If college admissions officers want to be fair - truly 
meritocratic - they need to consider not only a student’s 
raw academic credentials, but also what obstacles she 
had to overcome to achieve them…[nation- or state-wide 
exams] can be used to identify what Anthony Carnevale 
calls ‘strivers’ - students who overcame the odds to do quite 
well despite various disadvantages. In this way, economic 
affirmative action is not meant to be a challenge to merit 
but rather a better approximation of it. Unlike race-based 
affirmative action, class-based preferences compensate for 
what research suggests are the more substantial obstacles 
in today’s world: those associated with socioeconomic 
status.150

X	C onclusion

In a thoughtful essay, John Lucaites argues for:

The need to open the debate [in the United States] on 
affirmative action more fully by considering what, given 
our history and the traditions that constitute us as a policy, 
a more productive conception of merit might be, and how it 
might be more effectively articulated with the concepts of 
diversity and racial difference so as to enhance the capacity 
of liberal-democracy as an egalitarian culture.151

But what do we do when individuals have been unable to 
achieve the broad range of accomplishments underlying 
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common understandings of merit due to historical injustices 
based on race? These historical injustices in Australia 
continue to have a colonial legacy that factor into Indigenous 
poverty, as reiterated by Hunter: 

Indigenous disadvantage is multidimensional and…
Indigenous poverty is different to other forms of poverty 
in Australia in the prevalence and depth of poverty 
experienced. Furthermore, the multiple disadvantages that 
are experienced by many, if not most, Indigenous Australians 
indicate that Indigenous disadvantage is complex and 
multigenerational and cannot be reduced into one simple 
static notion of Indigenous poverty.152

As we have suggested, other than in relation to some of 
the positive measures relating to Indigenous children in 
the CTG targets, a wide range of special measures seem to 
have had little impact in reducing comparative Indigenous 
disadvantage. Indeed on some measures, that disadvantage 
has worsened.153

The primary policy response over the last 40 years has 
been that, where there is Indigenous disadvantage, an 
AAP should be introduced. In light of the failure of these 
‘positive’ special measures to induce significant socio-
economic improvement, governments of the past decade are 
increasingly resorting to ‘negative’ special measures, such as 
the NTER. As our headline quote alludes,154 differentiation 
on the basis of race to implement moderate, positive policies 
inevitably opens the door to using racial differentiation 
for increasingly harsh policies. These harsher policies are, 
at best, unproven in achieving their benign intent and, at 
worst, pernicious and racist.

If we are to persist with special measures, a critical approach 
is needed to assessing both their intended and unintended 
consequences. We may find that a renewed, but limited, 
performance-based special measures policy results in the 
changes that Indigenous people have been waiting for since 
invasion. 
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