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Update On Indemnity 
Costs Orders

Roland Everingham, NSW

The grant o f  indemnity costs orders som etim es 
turn upon the precise  w ording o f  the offer o f  
com prom ise. In A ssociated  C onfectionary fAusO  
L id , y. M ineral and C hem ical T raders Ptv, Ltd. 
(1 9 9 1 ) 25 N SW L R  349 G iles J. held that an offer 
o f  com prom ise expressed to be inclu sive  o f  costs  
w as in effective  for the purpose o f  any indem nity  
co sts  order. He cam e to that co n clu sion  for a 
num ber o f  reasons but substantially on the v iew  
that it w ould be im p ossib le  to sever that part o f  
the in c lu s iv e  offer w h ich  related  to co sts . It 
w o u ld  in v o lv e  th e C ou rt in q u ite  c o m p le x  
investigation s as to what am ount should be for 
costs and it w ould require a determ ination o f that 
part o f  the offer w hich related to the verdict and 
a com parison  o f  this am ount w ith the verdict 
g iven  by the Court.

On 29 July 1994 D onovan AJ. dealt w ith an offer  
o f  com prom ise w hich w as silent as to costs in 
M ontgom ery v. GIO (unreported) 29 July 1994  
N ew  South W ales Suprem e Court. The Defendant 
urged his H onour to adopt the reasoning o f  G iles  
J. and hold that the form  o f  offer w as in effective  
for the purpose o f  indem nity costs. One o f  the 
d ifficu lties w hich arose w as the problem  o f  the 
fo rm a tio n  o f  any co n tra ct i f  the D efen d a n t  
accep ted  the offer o f  com p rom ise  w hich w as 
s i le n t  as to  c o s t s .  G i le s  J. in  A s s o c ia te d  
C onfectionary seem ed to su ggest that such an 
offer w ithout reference to costs as an extra item  
w ould be in effective  but D onovan AJ. v iew ed  
the com m ents o f  G iles J. as obiter as G iles J. did 
not have to d ecid e the issu e  on the facts before  
him.

The relevant phrasing o f  Part 22  R ule 21 at the 
tim e when the offer w as made in M ontgom ery’s 
case w as “in any proceeding, the P laintiff or the 
D efendant may make an offer to com prom ise any 
cla im  in the proceedings on the term s sp ecified  
in the “N otice  o f  O ffer” . D onovan AJ. said that 
the rules seem ed to be directed to a cla im  in the 
proceed ings and said “ if  that interpretation is 
correct, it seem s to m e that a n otice w hich is

silen t as to costs is n everth eless a notice w hich  
deals w ith the “cla im  in the p roceed in gs” and 
such  n o tice  is , “an o ffer  to co m p ro m ise”, “a 
cla im  in the p roceed in gs” .

In " Giles J. specifically referred to Part 52 Rule 17 
which provided that if a Notice o f Offer contained a 
term which purported to negative or limit the operation 
of sub rule 1, then the term should be o f no effect. 
Donovan AJ. held that in M ontgomery’s case there 
was no term which purported to negative or limit Rule 
17(1).

Donovan AJ. then examined whether there was an 
implied term in the offer to the effect that the offer 
was plus costs. He examined the particular facts in 
M ontgom eiy’s case and noted that the Plaintiff was a 
person whose estate was under the Protected Estates 
Act and that in those circumstances it was the universal 
practice that offers be made exclu sive o f  costs. 
Accordingly he took the view  that such a practice 
supported a conclusion that the offer o f compromise 
would contain an implied term that the offer was plus 
costs. His Honour then went on to examine whether 
in the circumstances o f the case indemnity costs order 
should be made and subsequently so ordered.
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L a s t  y e a r  a n u m b e r  o f  A P L A  m e m b e r s  
attended  the ATLA  A nnual co n v en tio n , and all 
th ose  w ho attended  w ere ex trem ely  im p ressed  
w ith  th e  q u a lity  o f  th e  s e s s io n s  and th e  
se r v ic e s  A T L A  o ffe r s . A P L A  a lso  h o sted  a 
su c c e ss fu l APLA Dowunder party , attended  
by sen io r  rep resen ta tiv es  from  A TL A , w h ich  
w as an in v a lu a b le  op p ortu n ity  for A u stra lian  
la w y e r s  to m eet la w y e r s  from  ju r isd ic t io n s  
around the w orld .

N ex t years A T L A  C o n v en tio n  w ill be held  in 
N ew  York at the N ew  York H ilton  & T ow ers, 
from  July 15 to July 1 9 . 1 w ill c ircu la te  ATLA  
c o n feren ce  program s and reg istra tion  form s 
early  next year. If you  are in terested  in further 
in form ation  about A T L A  p lea se  co n ta ct the 
A P L A  o ff ic e  on (0 2 )  2 6 2  6 9 6 0 .
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