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Scuba Diving
Rob Davis, Qld

SCUBA Diver suffers the ‘bends’. Inadequate 
su p erv isio n  of dive by Dive M aster 
(negligence). Use of NAUI 1990 Dive Tables 
when DCIEM Tables carried less risk for the 
particular dive. Failure to take risk factors 
in to  account. Settlem ent and N o-contest 
verdict.

Andrewartha-^vr R aw lings & C oolangatta D ive  
P ty  L td .. S o u th p o r t  D is t r ic t  C o u r t, Q ld .,  
A ustralia, N o. 3 7 8 -9 1 , Oct. 3 ,1994 .

A lliso n  A ndrew artha, a N A U I ‘O penw ater 1* 
certified  recreational S C U B A  diver undertaking 
her 20th d ive , contracted the ‘b en d s’ on a d ive  
to 26 m eters for 25 m inutes. The supervising  
D ivem aster (a lso  N A U I certified ) planned the 
d iv e  u s in g  1 9 9 0  N A U I  D iv e  T a b le s  that 
perm itted a m axim um  d ive tim e o f  30  m inutes 
before a decom pression  stop w as required. There 
w as in ex isten ce  at that tim e num erous other 
types o f  d ive table that provided for shorter d ive  
t im e s  and s ig n i f i c a n t ly  lo w e r  r isk  o f  
decom pression  sick n ess than the N A U I Tables. 
(For exam ple, the Canadian D efen ce  Force D ive  
Tables (D C IE M ) provided for a m axim um  tim e 
o f  20  m inutes for that d ive). The P la in tiff also  
co n ten d ed  that the d efen d a n ts  had fa iled  to 
red u ce  th e p lan n ed  d iv e  tim es  to take in to  
a c c o u n t  th e e x is t e n c e  o f  r isk  fa c to r s  that 
increased the risk o f  the bends, such as rough 
water, strong current, co ld , and seasickness.

The First D efendant (D ivem aster) a lleged  that 
the P la in tiff’s injuries w ere not the bends, but 
w ere A rteria l G as E m b o lism  (A G E ). It w as  
argued that ‘A G E ’ w as not the resu lt o f  any 
n eg lig en ce  on the D efen d an t’s part, but in fact 
occurred b ecause the P lain tiff was an asthm atic 
w ho took vasodilator asthm a m edication  on the 
day o f  the d ive. The D ivem aster further asserted  
that the p la in tiff  had lied  about her asthm a  
condition to obtain her d iver’s m edical certificate  
and that he w o u ld  n ev er  h a v e  a llo w e d  the  
P la in tiff  to  d iv e  i f  he had been  to ld  o f  her 
condition .

The P la in tiff and the First D efendant agreed to 
settle for an $ 8 0 ,000  paym ent to the P laintiff and

an order th a t the F irst D e fe n d a n t pay  the  
P la in tiff’s lega l costs o f  the action. The court 
en tered  a n o -c o n te s t  ju d g em en t a g a in st the 
Second D efendant (the d ive charter com pany) 
for $ 2 0 0 ,0 0 0  dam ages, plus $ 9 6 ,0 0 0  interest on 
dam ages and an order that the Second D efendant 
a lso  pay the P la in tiff’s co sts  (as against that 
defendant).

Plaintiff’s Experts: Surgeon Com m ander Dr. D es  
Gorm an, R N Z N , A uckland, N ew  Zealand. Mr. 
Jo h n  L ip p m a n n , S C U B A  D iv in g  E x p e r t, 
M elbourne, V ic ., Australia.

P la in ti f f ’s C ou nsel:  R ob  D a v is ,  A ttw o o d  
M arshall L aw yers, C oolangatta, Qld., Australia.

Recent Changes to 
Department of Social 
Security Guidelines Plaintiff 
Preclusion Periods

By Simon Morrison, Qld

A d ifficu lty  faced by plaintiffs in personal injury 
l i t ig a t io n  in  th e  p a s t , h as b e e n  th e  
com m encem en t o f  preclusion periods im posed  
by the D ep artm en t o f  S o c ia l S ecu r ity  w hen  
lea rn in g  o f  a co m m o n  law  se tt le m e n t. T he  
practice o f  the D epartm ent has been to im pose  
th e  p r e c lu s io n  p e r io d  im m e d ia te ly  on  
notification  o f  a settlem ent. The catch for the 
p la in t i f f  h a s  b e e n  th a t th e  W o r k e r s ’ 
C om pensation  Board w ill not forward cheques  
until the necessary clearances have been obtained  
from  the D epartm ent o f  S o c ia l Security. The 
resultant problem  has been that the p laintiff has 
been left w ithout incom e, pending receipt o f  the 
com m on law  dam ages. In som e cases this can  
be as much as four to six  w eeks depending on 
the attitude o f  the W orkers’ C om pensation Board 
and/or its so lic itors, in arranging for discharge 
docum ents and draw ing settlem ent cheques etc.

A s a result, a subm ission was forwarded to the 
Parliamentary Secretary to the Minister for Social Security 
by our firm (Shine Murdoch), addressing that particular 
problem. After considering the submission he has 
introduced new  g u id e lin e s  addressing the problem.
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