
Pay TV OZ Content (Non)
Compliance

O
n 6 February, the ABA an 
nounced that T he  majority of 
pay TV b roadcaste rs  and  
channel providers spent m oney as 

required on new  Australian drama in 
the period ending 30 June 1996’.

Oops! One m onth later, figures 
included in the ABA’s Working Paper 
on Australian Content on Pay TV, 
published as part of the investigation 
currently being undertaking at the 
direction of the Minister, revealed a 
rather different story.

Of the eleven 'p redom inantly  
drama channels’ currently transmit­
ted, only eight spent the 10% of their 
program budgets on new  Australian 
drama ‘required’ by section 102 of 
the Broadcasting Services Act. The 
eleven channels com bined had pro­
gram expenditure of $24.6 million for 
year 1995/96 and should have spent 
$2.46 million on new  A ustralian 
drama. In fact, they spent $1.74 mil­
lion (7.1%) on new  Australian drama. 
One didn’t spend anything at all.

The ABA notes that it is unable to 
take enforcement action because the 
legislation imposing the obligation 
doesn’t work. It requires licensees to 
spend 10% of their program  budgets 
on new Australian drama. But the 
pay TV industry is structured so that 
the companies w ho hold the licences 
are generally not the ones w ho pro­
duce the channels and hence incur 
the program  expenditure. So the li­
censees incur no program  expendi­
ture but the channel providers w ho 
do have no legislative obligation in 
the first place.

The ABA indicates that ‘the way 
the relevant law is drafted needs Par­
liamentary attention’. It also gives an 
odd spin to the news about the indus­
try’s partial compliance with spirit of 
the legislation:

‘It is clear that Parliament in­
tended  pay TV w ould be subject 
to a lighter level of regulation 
than free-to-air commercial tel­
evision. The ABA considers that 
regulation w hich has the effect 
of decreasing the diversity and 
choice offered by pay TV to Aus­
tralian audiences w ould be un ­
desirable. To a major extent, the 
diversity and choice provided 
by pay TV will continue to con­
sist of program m ing sourced 
from outside Australia.’

W hat Minister Bob Collins actu­
ally said w hen introducing the rel­
evant legislation in 1992 was:

‘The G overnm ent’s aim in set­
ting Australian content regula­
tion for subscription satellite 
services [subsequently am ended 
to all subscrip tion television 
broadcasting services] is to send 
a signal to the industry that it has 
a role to play in the develop­
m ent of the Australian film and 
television industry.’

The Parliament m ade absolutely 
clear what it w anted in relation to 
Australian programming - 10% of pro­
gram  expenditure on drama chan­
nels to be spent on new  Australian 
drama. It’s a m uch clearer require­
m ent even than the provision that 
directs the ABA to make a standard 
about Australian content for com ­
mercial television. And the same leg­
islation required the review currently 
being undertaken by the ABA to look 
specifically at increasing the 10% to 
20%.

It’s very clear that the Parliament 
had the new  m edium ’s contribution 
to the Australian production industry 
very firmly in m ind w hen it dealt with

the issue. It’s rather less clear where 
the ABA gets its idea that pay TV is all 
about diversity and nothing much to 
do with Australian-ness.

Industry Views

In its submissions, and at an Industry 
Forum organised by the ABA. the 
CLC and the Confederation of Aus­
tralian Subscription T elevision (CAST) 
at the ABA on 12 March, the pay TV 
industry indicated its support for self­
regulation of Australian program ­
ming:

‘Over time, self regulation will 
result in the production of value 
added and innovative Austral­
ian product in response to mar­
ket forces, namely dem and -  a 
result w hich is unlikely in a com­
mercially artificial system of leg­
islative quotas’.

Commercial TV w as regulated be­
cause, unlike pay TV, it had near- 
universal access to Australian homes 
using the public resource of the 
airwaves, and  a highly protected 
m arket structure.

Even if it was felt that Australian 
p rogram m ing requ irem ents w ere 
appropriate to pay TV at some stage, 
industry representatives argued that 
it is simply too early in the develop­
m ent of the business to be imposing 
requirem ents now.

However, if Australian program 
requirem ents w ere inevitable, the 
industry preferred the current ex­
penditure model, with some changes, 
rather than commercial TV-like quo­
tas. The changes, it w as argued, 
should include:
• more flexibility about the types of 

program s on w hich m onies can be 
spent (allowing spending on docu-
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m entaries, lifesty le  p rog ram s, 
gam eshow s, s tan d u p  com edy, 
short interstitial programs and other 
programs w hich suit the particular 
channel’s program ming format);

• the ability to count spending on 
any Australian programs, not just 
‘new ’ programs; and

• the ability for commercial stations 
to count towards the free-to-air 
quotas programs which have al­
ready counted towards the pay TV

ex p en d itu re  requ irem en t. Cur­
rently, this is only allow ed for fea­
ture films.

Production industry groups are 
likely to propose an increase in the 
required Australian program  expendi­
ture threshold from 10% to 20%, and 
an extension of the Australian pro­
gram  expenditure requirem ent to 
som e channels o ther than dram a 
channels.o

Jock Given
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Optus Vision 165,000 , January 1997
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Source for all tables - ABA W orking Paper Australian Content on Pay TV: 
Investigation in Connection with subsection 215(2) o f the Broadcasting 
Services Act 1992, March 1997

Paul Chadwick
AFTER SEVEN years at the Commu­
nications Law Centre, Paul Chadwick 
is leaving the Communications Law 
Centre to concentrate on his own 
interests.

Paul, initially on his own, then 
with Bruce Shearer, established the 
M elbourne office of the CLC in 1990, 
three years after the Sydney office 
o pened  at UNSW. They have since 
been  joined by Jenny Mullaly, Vic 
Maries and Liz Sadler.

Paul brought to the task exten­
sive experience as a working journal­
ist at the Sun News-Pictorial and The 
Age, extraordinary knowledge of Aus­
tralian and world media and an in­
tense comm itm ent to an independ­
ent, investigative, accountable, ethi­
cal journalism and media industry in 
Australia.

In an article in Metro magazine 
last year, Paul w rote of a ‘bigger con­
ception’of jou rna lism -o f journalism 
as ‘a sentry w ho watches and warns, 
a guide w ho searches, maps and ex­
plains, a scribe w ho  listens and 
records, a witness with the courage 
to speak, a host to debates among 
others, an advocate for the weak, and 
a keeper of the collective m em ory’.

Such a conception of journalism 
might be seen equally as a vision for 
an organisation like the Communica­
tions Law Centre, w hose character 
and continuing existence ow e so 
m uch to Paul’s work. He will be 
hugely missed.

His position as Co-ordinator of 
the Victorian office is being taken 
over by Vic Maries. Vic has been 
closely involved in negotiating and 
managing the Centre’s affiliation with 
Victoria University of Technology and 
the renew ed funding commitments 
from the Myer Foundation and the 
Reichstein Foundation. The Centre is 
currently seeking to fill a part-time 
position as a policy researcher.o

Jock Given
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