
Australia and the UK: following 
and leading
Australia's experience is becoming a benchmark overseas for telecommunications liberalisation

A
i^ ^ m u stra lia  drew  extensively on the experience of te lecom m unica­

tions liberalisation in o ther countries w hen  it began  the process of 
liberalisation in 1991. It sought to avoid the p rob lem s caused in 
N ew  Z ealand  by  the absence of any sector-specific regulation, and  
those en co u n te red  in the U.S. by the institutionalisation and  
en trenchm ent of regulation. T he  m iddle  path  ad o p ted  in the 
U.K., of transitional sector-specific regulation was used as the 
m odel for A ustralian  regulation, and  regu la tory  developm ents in 
A ustralia from  1991 to 1996 largely m irro red  the b ro ad  pattern  of 
developm ent in the U.K. from  1984 to 1996.

This all changed  with the enactm en t of the new  regula tory  regim e 
in A ustralia in 1997 w hereby  the process of deregulation  has been  
taken to its logical conclusion by dism antling industry-specific 
regulation and  devolving econom ic regu latory  functions in 
te lecom m unications to the national com petition  regulator. T he 
U.K. is h ead ed  in the sam e general d irection bu t it will be  years 
before it reaches the sam e stage of developm ent. T h e  A ustralian 
regim e has becom e a m ode l for the U.K. regim e it was based  on.

1997 regim e

Using the U.K. regim e as a m odel enab led  A ustralia to learn  
from  the experience of liberalisation in the U.K. - w hich began  
seven years before liberalisation in A ustralia - and  to ado p t a 
p lanned  app roach  to the in troduction  of com petition. T he  plan 
was for progressive in troduction  of com petition  betw een 1991 and 
1996 and  for open ing  o f the m arket to full com petition in 1997.

T he m ain features of th e  new  regim e in troduced  in 1997 were:

• D ism antling of som e industry-specific regulation;

• R ep lacem en t of one sector-specific regulator, A USTEL, by 
the A ustralian C om m unications A u thority  w hich is responsible 
for licensing an d  technical issues;

• D evolution of econom ic regu la tory  functions in te lecom m uni­
cations to the national com petition  regulator, the A C C C ;

• E nactm ent o f a new  T elecom m unications A ct 1997;

• R em oval of prescrip tive regu la to ry  controls in favour of 
general com petition law w ith additional legislative safeguards in 
the form  of Parts XIB (anti-com petitive behaviour) and  P art 
X IC  (access) o f the T ra d e  Practices A ct 1974; and

• Increased  reliance on industry  self-regulation and  increased 
em phasis on industry  codes deve loped  th rough  industry  
forum s.

T hese reform s have resu lted  in a largely deregulated  te lecom m u­
nications m arket in A ustralia, condensing  som e 14 years of incre­

m en tal reform  in the U.K. into seven 
years of p lanned  reform  in Australia. 
T h e  result is one of the m ost open 
and  liberalised te lecom m unications 
m arkets in the world.

U .K . developm ents
A n analysis of recen t developm ents in 
the U.K. shows tha t it is h ead ed  in 
the sam e general direction  as 
A ustralia b u t because the  U.K. con­
tinues to follow an increm ental 
approach  to reform , it is likely to be 
m any years before it reaches the 
sam e stage of developm ent.

T he  m ost significant recen t changes 
in UK  regulation have been:

Deregulation. O F  1'EL has pu r­
sued a clear deregu lato ry  agenda 
over the past four years. It has w ith­
draw n from  detailed  regulation  as 
com petition has established itself in 
various sectors of the m arket and  
assum ed the role of an industry  spe­
cific com petition  authority. O FT E L  
anticipates tha t there  will eventually 
be no need  for sector specific regula­
tion at all an d  that general com peti­
tion law can take over. T his is consis­
ten t with the H ilm er p rincip le of 
applying general com petition  law to 
all sectors of the econom y. But the 
increm ental approach  to deregulation  
in the U.K. m eans tha t O FT E L  will 
rem ain a  feature of the regula tory  
landscape for som e time.

Control of anti-competitive 
behaviour. O FTEL 's ability to act 
against anti-com petitive behav iour 
depended , until recendy, on w hether 
the behav iour offended one of a large 
n um ber of highly prescriptive licence 
conditions. If it d id  not, O FT E L  was 
powerless to act, and  h ad  to  m odify 
licences to  cover tha t form  of anti­
com petitive behaviour. In troduction  
of the effects-based Fair T rad ing

... continued next page ^
communications update 15.



Australia and the UK
... continued from previous page ”>

C ondition  (FTC), m odelled  on A rticles 85 and  86 of the T reaty  
of R om e, has m itigated  this p rob lem  by  giving the regulator 
pow er to act against any behav iou r tha t is anti-com petitive in 
effect, regardless of its com m ercial o r legal form . T he  F T C  is 
expected  to b e  a key tool in the transition to an  open  m arket 
regu la ted  by  general com petition  law. A ustralia never experi­
enced  a sim ilar p rob lem  because unlike the U.K., the regulator 
always had  recourse to the effects-based restrictive trade prac­
tices provisions of the Trade Practices Act 1974.

Reform of competition law. U.K. com petition law has 
always b een  h an d icap p ed  by the  absence of pu rpose  and  
effects-based tests of the type fam iliar in A ustralia. T he  new  
L ab o u r G overnm en t has therefore in troduced  a com petition bill, 
enacting  dom estic equivalents of A rticles 85 and  86 of the 
T reaty  of R om e, w hich it hopes to have in force by  the m iddle 
of 1998. T his will fu rther im prove the position for O FT E L  
because, although  the F T C  has m itigated  p roblem s caused by 
lack of an  effects-based test in the licensing regim e, it d id  not 
im prove the en fo rcem en t pow ers at O FT E L 's disposal. 
E nfo rcem en t pow ers u n d er the F T C  rem ained  tied to the lim­
ited  pow ers available u n d er the T elecom m unications A ct 1984. 
But u n d er the com petition  bill O FT E L  w ould have strong inves­
tigatory  pow ers, in terim  o rder m aking pow ers and  the ability to 
im pose a fine of up  to 10 per cen t of the U.K. tu rnover of the 
g ro u p  to w hich the licensee belongs. Effects-based provisions, 
an d  enfo rcem en t pow ers sim ilar to those p roposed  in the U.K., 
are cen tral to the A ustralian te lecom m unications regim e and  
have always b een  a central com ponen t of A ustralian  com peti­
tion law. A ustralia will be a useful case-study as O FT E L  and  the 
U.K. regu la to ry  authorities generally  learn  to deal w ith these 
new  provisions an d  powers.

Regulatory structure. T h e  U.K. governm en t has ind icated  
th a t it in tends to overhaul the structure of com m unications 
regulation. T h e  basic idea is to d isentangle existing structures by 
having one body, an office of com m unications (O FC O M ), to 
deal w ith econom ic regulation  of the w ider com m unications 
m arket an d  an o th er body, the In d ep e n d en t Television 
C om m ission or its successor, to deal w ith con ten t issues. T he 
U.K. therefore  seem s likely to ad o p t a transitional phase of 
general com m unications regulation  along the path  to  total 
deregulation  of the m arket. A ustralia  bypassed this stage and  
m oved  straight to deregulation . It is doubtful th a t a  transitional 
stage is necessary  or desirable. It is unnecessary  because conver­
gence is unlikely to increase the  regu la tory  b u rd en  such as to 
requ ire the creation  of a general com m unications regulator. T he 
regu la tory  b u rd e n  is likely to rem ain  constan t and  then  dim inish 
over time. It is undesirab le  because it will p erpe tuate  govern­
m en t in te rvention  an d  could  im pede eventual deregulation  of 
the m arket. A  regu la tor w hose function is to adm in ister transi­
tional regu la tory  rules and  resolve com petition disputes will 
always be  necessary  because, even after the n eed  for transitional 
regula tory  ru les has gone, there  will always be disputes requir­
ing resolution. It was therefore clearly preferab le for A ustralia to 
p roceed  directiy  to deregulation.

Licensing. O FT E L  has adap ted  
the licensing fram ew ork as far as 
possible w ithin cu rren t constraints 
m ore adequately  to address the 
needs of an increasingly com peti­
tive industry. O FT E L  has b een  
review ing restrictions an d  privileges 
in the U.K. licensing regim e w ith a 
view to rem oving those tha t are no 
longer justified or necessary. All 
licences are being  review ed to  
b ring  them  m ore into line w ith the 
regulatory  princip les underly ing  
"slim line" P T O  licences. T he  
industry  is being  encou raged  to 
take on m ore responsibility  for itself 
th rough  an increased self-regula­
tion. Increasing use is being  m ade 
of class licences, guidelines and  
industry  codes of practice in all 
areas of the regulatory  fram ew ork.
It seem s increasingly likely that, in 
due course, there  could  be  a single 
standard  licence for different areas 
of activity, with different regula tory  
obligations being triggered by the 
acquisition of different degrees of 
m arket power. T h e  key com ponents 
of the A ustralian  regim e have 
always been  contained  in legisla­
tion, ra the r than  licences, an d  new  
legislation has b een  in troduced  at 
each stage of the reform  process. 
T he  U.K. is only ju st beg inn ing  the 
process of m oving away from  a 
licence-based regim e.

T hese developm ents are driving the 
U.K. regim e in the d irection of 
eventual deregulation  and  abolition  
of sector-specific regulation. But 
reform  continues to be increm ental, 
and  there  is likely to be  a p erio d  
u n d er a  general com m unications 
regulator. A ccordingly, it will p ro b ­
ably be som e tim e before deregu la­
tion is achieved to the sam e ex ten t 
as in A ustralia. So, it is likely tha t 
the A ustralian regim e will serve as 
a useful m odel as the U.K. contin ­
ues the transition to  a fully deregu ­
lated  market.
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