
ACIF moves on “slamming”
Following the Australian Communications Industry Forum’s (ACIF) commissioning o f a report on

selling practices, conducted by the Communications L aw  Centre, A C IF  has 
decided to work towards developing a Code to deal with entrenched industry practices 

on the unauthorised transfer o f customers, otherwsie known as “slam m ing”

| n  order to assist its consideration of the need for a telecommunications 
Industry Code covering selling practices, the Consumer Codes Reference 
Panel (CCRP) of the Australian Communications Industry Forum 
(ACIF), recently commissioned the Communications Law Centre (CLC) 
to provide research on current legislation, other regulatory requirements 
and consumers’ experience in the area of selling practices.

The terms of reference for the project required the CLC to survey, audit 
and collate existing Australian regulatory and self-regulatory information. 
As part of the process, the CLC consulted widely and sought to identify 
the following issues;-

• consumer complaint statistics and trends;

• the type of enforcement mechanisms available to consumers;

• the practical difficulties facing consumers in enforcement;

• the cost (to consumers) of pursuing enforcement actions; and

• impediments to the effectiveness of existing legislative provisions.

The focus of the report was telecommunications. It was important to 
identify early in the project, what was sold to consumers and how it was 
sold. This allowed the identification of particular concerns, service 
providers, regulators and consumer groups, in specific areas.

Practices
The main telecommunications products currently on sale to residential 
and small business customers are local, long distance and international 
telephone services, mobile telephone services and handsets, Internet 
access, enhancements to directory listings and pay television. Selling 
activity occurs in a number of environments;-

• retail outlets;

• inbound and outbound telemarketing;

• door-to-door sales;

• over the Internet; and

• mail order.

Problems
The concerns expressed about selling practices in these environments 
were extensive. The Australian Competition & Consumer Commission 
(ACCC) advised that telecommunications has generated more complaints 
than any other industry in recent years. Misleading and deceptive con­
duct of various kinds provides the main source of complaints.

A number of specific cases are documented in the report, but concerns 
were expressed by service providers about;-

• the inconvenience and costs of comply­

ing w ith inconsistent State legislation 
regulating d oo r-to -doo r selling;

• m isleading and  deceptive co n d u c t by 
sales staff selling the ir com petito rs 
products, inc lud ing  u nau tho rised  
transferral o f the ir long distance an d  
in te rnationa l custom ers to o th e r service 
providers (slam m ing), som etim es 
involving fraud.

Regulatory agencies and consumer organisations 
expressed concerns, am ong  o th e r things, 
abou t;-

• m isleading an d  deceptive co n d u c t by 
sales staff; for exam ple ab o u t the 
im pact o f docum ents a  po ten tia l 
custom er is asked to sign (“often 
resulting in slam m ing”);

• charges for u n au tho rised  services 
(cram m ing);

• securing “au th o risa tio n ” for services or 
changes to services from  people  w hom  
the seller should  reasonably  suspect are 
not able to give such au tho risa tion .
T his p rob lem  is exace rba ted  w ith 
products ta rge ted  at young people;

• delays in addressing  problem s;

• certain  issues re la ting  to doo r-to -d o o r 
selling;

• inability to re tu rn  goods/serv ices to 
tem porary  selling booths; an d

• inaccessibility o f  rem edies w here the 
problem  is no t acknow ledged  by the 
service provider.

The US Experience
A  section o f the rep o rt sum m arised  regula­
tory  responses to key te lecom m unications 
selling p ractices issues in the U S , w here the 
p rac tice o f  slam m ing  is a  m a jo r a n d  grow ­
ing prob lem . T h e  m ost recently-revised 
rules refine the  requ irem en ts for service 
providers to o b ta in  verification for
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service transfers from  custom ers and  
relieve a  slam m ed custom er of any 
liability to pay for a  service 30 days 
after being slam m ed. T h e  Federal 
C om m unications C om m ission (FCC) 
can prosecute slam m ing  violations, 
with available sanctions including 
fines (“forfeitures”) o f  up to 
U S $ 1 10,000 an d  revocation of oper­
ating  authority. T h e  cu rren t F C C  
rules establish a  stan d ard  forfeiture of 
U S$40,000 for violations of its rules, 
with higher am oun ts possible 
depend ing  on the severity o f the 
conduct.

Mechanisms for seeking 
redress
T h e report found th a t there are four 
b road  ways in w hich a consum er or 
small business can  seek to address a 
problem  w ith selling practices in 
telecom m unications:-

• m ake a  com p lain t to the 
T elecom m unications Industry  
O m budsm an  (TIO );

• m ake a  com p la in t to the 
com plain ts h and ling  bodies of 
the T elephone In fo rm ation  
Services S tan d ard s Council 
(TISSC) o r the A ustralian  D irect 
M arketing  A ssociation (ADMA) 
if the m a tte r  falls w ithin the 
relevant codes;

• m ake a  com p la in t to the A C C C  
or State D ep a rtm en ts /O ffic es  o f 
Fair T rad ing , w hich  m ay take the 
m atte r up  w ith the  service 
provider o r com m ence legal 
action in its ow n right o r on 
beha lf o f the consum er, or, in
a  class ac tion , on  behalf o f a 
group o f consum ers;

• com m ence legal action.

However, no t all these approaches 
are available for all kinds of inapp ro ­
priate selling activities.

Options and arguments
H aving considered  th e  effectiveness 
of redress m echanism s, the report 
then identified som e o f the arg u ­

m en ts for an d  aga in st developing a
code. Som e o f these are as follows:

Argum ents for a selling 
practices code:
• there  are serious problem s in the 

industry  w hich a re  dem onstra ted  
by com plain ts statistics o f the 
T IO  an d  A C C C  an d  cases 
h an d led  by relevan t agencies.

• these problem s are  likely to 
w orsen w ith the  increased 
com plexity  o f te lecom m unica­
tions goods a n d  services, an d  
w ith the  likely grow th in local 
call sales activity  following the 
A C C C is decision  abou t access 
to  T elstra 's local loop.

• U S  experience confirm s the 
du rab ility  o f selling practices 
p roblem s w ithou t firm  regulatory  
in tervention .

• the cu rren t regu la to ry  a rran g e­
m ents in A ustra lia  are fragm ented  
a n d  inconsisten t, especially the 
different requ irem en ts o f State 
doo r-to -d o o r selling Acts. T his 
creates confusion am ong  sellers 
an d  consum ers, lim its the p ro tec­
tion  available to consum ers in 
som e states a n d  increases both  
the costs o f com pliance and  the 
likelihood o f non-com pliance by 
industry. A  single code creating
a  national fram ew ork  w ith 
industry-specific detail w ould 
overcom e these problem s.

• the deve lopm en t o f a code w ould 
provide an  o p p o rtu n ity  for stake­
ho lders to reach  ag reem en t abou t 
reasonab le  perfo rm an ce  
standards for te lecom m unications 
selling activities. T h is w ould 
reduce the likelihood tha t litiga­
tion  w ould  be needed  to achieve 
sh a red  understand ings abou t 
m in im um  sta tu to ry  requirem ents. 
It w ould  also encourage  consis­
tency in the handling of complaints.

• available rem edies, particularly  
for unconscionab le  conduct and  
harassm en t a n d  coercion, are

ineffective or inaccessible to the 
consum ers they a re  designed to 
assist an d  p ro tec t. T h is  results 
from  lack o f aw areness o f the 
available rem ed ies a n d  the cost 
an d  com plexity  o f  enforcing 
them  th rough  th e  courts.

Argum ents against a 
selling practices code:
• the problem s a re  declin ing  and  

will con tinue to  d o  so as the 
com petitive in d u stry  m atures 
an d  consum ers b ecom e m ore 
sophisticated.

• the industry  has taken  significant 
steps to refo rm  its in te rnal 
processes to add ress  the p ro b ­
lems. T h is inc ludes validation
o f all o rders taken  by door-to- 
do o r sellers

• the bulk o f the  m a jo r  problem s 
are  already covered  by legislation 
o r the com m on  law  o f con tract.

• a  code w hich does no t cover 
dealers an d  agen ts w ould be 
ineffective in addressing  selling 
practices p rob lem s, given the 
prevalence o f agen ts in the selling 
o f  te lecom m unications products 
to  residential a n d  sm all business 
custom ers.

• a  vo lun tary  code is unlikely to 
discipline the co n d u c t o f those 
already b reach in g  existing 
legislation.

The Result
Follow ing a  p resen ta tio n  o f the 
rep o rt, the C C R P  dec ided , subject to 
A C IF  processes a n d  th e  approval o f 
the  A C IF  B oard , to  develop a Selling 
P ractices C ode focused  on the u n au ­
tho rised  transfer o f  custom ers, with 
th e  practice o f slam m ing , the m ain  
a re a  of concern .

T h e  repo rt is available on A C IF ’s 
w ebsite at h ttp ://w w w .ac if .o rg .au . «

Sandy Dawson

communications update issue 159 October 1999

http://www.acif.org.au



