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Legality and Emergency – The Judiciary  
in a Time of Terror 

David Dyzenhaus and Rayner Thwaites*  

The title of this chapter, and indeed this entire book, is deeply, even dange-
rously, misleading. Western legal orders are not living in a time of emergency 
or terror, despite the best efforts of our leaders to convince us otherwise. 
Additionally, the idea that the way to deal with the challenges to the West 
sharpened by the events of 9/11 is by waging a ‘war on terror’ was from the 
beginning, and is ever more, preposterous. There are, of course, many people 
in the world who face a daily situation of wartime emergency in which their 
lives are wrecked by fear of real terror. But it is important to keep in mind that 
among them are the peoples of Iraq and Afghanistan, whose present situation 
is directly attributable to the fact that foreign policy in much of the West since 
9/11 has been based on this preposterous idea.  
 However, our topic is still useful. The judiciary does have an important 
role to play in countering the hyperbolic terms of the debates about the rule of 
law since 9/11, indeed, in imposing the rule of law on executive and legislative 
responses to 9/11. This argument is not an easy one to make. The history of 
the judiciary in times of emergency and alleged emergency is a dismal one of 
judges deferring to executive claims. It is true that in many of the infamous 
wartime cases such as Halliday, Liversidge and Korematsu,1 there were ringing dis-
sents. It is also true that in the aftermath of the wars the majority judgments 
were regarded as badges of shame. Hence, the dissents were taken to repre-
sent the future path for judges faced with similar problems. But it also seemed 
that judges reverted to deference when national security concerns were alleged 
by the executive, even outside of the context of wartime emergency. One hon-
ourable exception is the Australian High Court’s decision in the Communist 
Party Case.2 But generally the record of the judiciary in ‘a time of terror’ is a 
dismal one. 
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Notes 
* This chapter develops the central themes of the paper presented by David Dyzenhaus at

the Symposium on Law and Liberty in the War on Terror, Gilbert + Tobin Centre of
Public Law, University of New South Wales, Sydney, 6 July 2007. That paper, published
as ‘Cycles of legality in emergency times’ (2007) 18 Public Law Review 165, does not con-
sider the central focus of this chapter, the High Court’s recent decision on control
orders.
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9 See, for example, above, 648 (Hayne J).
10  Dennis Rose, ‘The High Court decisions in Al Kateb and Al Khafaji – A Different 

Perspective’ (2005) 8(3) Constitutional Law and Policy Review 58, 62-63. 
11  See Re Woolley; ex p Applicants M276/2003 (2004) 225 CLR 1, 52 (Gummow J). 
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22  Al-Kateb v Godwin (2004) 219 CLR 562, 588-89. 
23  Above, 620-22. 
24  George Winterton, ‘The Communist Party Case’ in HP Lee and George Winterton (eds), 

Australian Constitutional Landmarks (2003) 108, 127. 
25  Above, 133, quoting from Brian Galligan, Politics of the High Court (1987) 203. 
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tionalism’ (2007) 59 Stanford Law Review 1395.  
33  David Garland, The Culture of Control: Crime and Social Order in Contemporary Society (2001) 
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the context of a strongly and explicitly deferential approach in matters of national secu-
rity, discussed below. 

44  Above, [370]. 
45  Above, [498].  
46  Above, [516] (Hayne J). This phrase is expressly adopted by Kirby J, [322].  
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