Chapter 5

The Sources of Defamation Law

D Rolph*

Introduction

Defamation law is one of the most arcane areas of private law. Judgments are
replete with observations about its complexity.! Writing extra-curially, Ipp JA
evocatively described defamation law as “the Galapagos Islands Division of the
law of torts”.? The complexity of defamation law is attributable, to a significant
extent, to its multifarious origins in English law and the lack of any subsequent
rationalisation of the body of principles which haphazardly developed.? Judicial
and academic writings have observed that defamation law remains indelibly
marked by its formative period in the 16th and 17th centuries, with subsequent
developments essentially being refinements or accretions on existing principles.

This chapter focuses on the sources of defamation law and their contribution
to the development of defamation law up until the end of the 17th century. As
it was the first forum in which defamation claims were entertained, this chapter
begins with an examination of the ecclesiastical jurisdiction over defamation. It
then analyses the royal courts” assumption of jurisdiction over defamation claims
at the beginning of the 16th century. It then explores the concurrent development
of the Star Chamber’s jurisdiction over criminal defamation. It also examines the
parallel development of the statutory offence of scandalum magnatum. Finally, it
considers the treatment of defamation claims in local courts during this period.
There are a number of discernible themes running through the history of defama-
tion law in the period covered by this chapter, such as the transformation of
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