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decisions and actions, seek to bring about change, call
for action where none has been taken and in this way
influence the elected representatives. [at 703]

McHugh J followed a similar line stating that:

If the institutions of representative and responsible government

are to operate effectively and as the Constitution intended, the

business of government must be examinable and the subject of
scrutiny, debate and ultimate accountability at the ballot box.

The electors must be able to ascertain and examine the perfor-

mances of their elected representatives and the capabilities and

policies of all elected candidates for election. Before they cast
an effective vote at election time, they must have access to
information, ideas and arguments which are necessary to make
an informed judgment as to how they have been govemed and
as to what policies are in the interests of themselves, their
communities and the nation . . . Only by the spread of informa-
tion, opinions and arguments can electors make an effective
and responsible choice in determining whether or not they
should vote for a particular candidate or the party which that
person represents. Few voters have the time or the capacity to
make their own examination of the raw material concerning the
business of government, the policies of candidates or the issues
in elections even if they have access to that material. As Lord

Simon of Glaisdale pointed out in Attorney-General v Times

Newspapers [1974] AC 273 at 315: ‘People cannot adequately

influence the decisions which affect their lives unless they can

be adequately informed on facts and arguments relevant to the
decisions. Much of such fact-finding and argumentation neces-

sarily has to be conducted vicariously, the public press being a

principal instrument.’

Is it such a big step from arguing that people need and
have the right to information to enable them to make
informed judgments and influence the political processes
of government, to the need for information to be able to
make judgments about other matters which have a sig-
nificant impact on their lives, often much more directly
than a change of government? It may be that the High
Court in the future will be willing to find in the Constitution
an implied right to personal information whether held in
the public sector or in the private sector, particulary in
respect of information necessary for the individual to
make an informed decision on some matter of vital
concern such as health or employment.

We believe that the time has come to re-examine and
re-evaluate the current restrictions on Fol legislation
throughout Australia. The application of Fol to the public
sector has not resulted in the ruination of government
but, as we have seen, has had a positive effect on the
operations of government. The public’s right to know
should no longer be restrained by atrtificial distinctions as
to the character of the holder of information. The distinc-
tion between public and private sectors cannot be sus-
tained in regard to information access issues. Decisions

impacting on individuals are not limited to the public
sector. Many instances can be cited where private or-
ganisations exercising considerable power make
decisions which directly impact on individuals. The effect
of those decisions is out of proportion to the degree of
access those individuals have to the underlying informa-
tion. We should not shirk from endeavouring to extend
the individual’s right to access information in the private
sector. The precedents in the credit reporting industry
and the banking industry provide examples for future
extension. Access to all relevant information, whatever
the source, is required to enable people to make choices
in their lives and to decide upon what course of action
most suits their needs.
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VICTORIAN Fol DECISIONS

Administrative Appeals Tribunal

DICKSON and VICTORIA

POLICE FORCE

(No. 92/1522)

D cided: on 20 August 1993 by
Deputy President Rizkalla.

Section 35 and s.50(4) of the Fol Act:
Information about the Solicitors’
Guarantee Fund.

Ms Dickson sought access to docu-
ments: a letter compiled by the

Secretary of the Law Institute of Vic-
toria and an opinion of Hartog
Berkeley, QC, delivered to the Law
Institute in 1978. The application
concentrated on the advice of Hartog
Berkeley, QC. The documents were
held by Victoria Police and it denied
access on the basis of s.35 of the Fol
Act. Ms Dickson was represented by
Mr Little who had made a similar

application which he had abandoned
with the view of pursuing it with Ms
Dickson’s application.

The Tribunal rejected an initial
matter raised by the applicant which
questioned whether the advice fell
under s.35 at all as it could be deter-
mined that the advice came under
$.35(2) in that it contained informa-
tion relating to commercial or finan-
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cial business. The Tribunal then con-
sidered the broader submission that
on the grounds of equity the con-
fidentiality provisions of the Fol Act
do not apply to government or public
bodies when they relate to public
issues of areas which concern deal-
ings with public moneys. In arguing
this the applicant referred to a
decision of Mason CJ in Common-
wealth of Australia v John Fairfax &
Sons Ltd & Ors 32 ALR 484. The
Tribunal held that the decision was
not relevant to the application of the
Fol Act and did not have the effect
submitted by the applicant.

The Tribunal was satisfied on the
evidence that the material had been
communicated in confidence. It then
considered whether the information
would be contrary to the public inter-
est in impairing the ability of the
police to obtain similar information in
the future. In relation to the informa-
tion from the Law Institute the
Tribunal held that there was no
reasonable likelihood that such ad-
vice would not be provided to the
respondent by the Law Institute in
the future. The respondent then ar-
gued that if it affected other persons
in the position of the Law Institute
then that was sufficient to find that it
would impair the ability of the respon-
dentin the future. On considering the
authorities, the Tribunal held that the
likelihood of a public body such as
the Law Institute being affected by
this disclosure was remote and thus
not sufficient for the test under
s.35(1)(b) of the Act.

The Tribunal then considered the
public interest in the event that it was
wrong on the above point and held
that there was a greater public inter-

est in having information available
about the Solicitors’ Guarantee Fund
than in the ability of the Police Force
to collect similar information in the
future. The Tribunal therefore set
aside the respondent’s decision and
directed the release of the advice of
Hartog Berkeley, QC, dated 22
February 1978.

[K.R.]

REILLY and KILMORE AND
DISTRICT HOSPITAL
(No. 92/53034)

Decided: 26 August 1993 by Mrs
Bretherton (Presiding Member).
Sections 33(1) and 35(1): employ-
ment-related documents.

The applicant sought access to four
documents relating to her employ-
ment at the Kilmore and District
Hospital (‘the hospital’) where she
had been the Director of Nursing.

The hospital had decided to ap-
praise itself of staff morale problems
after the issue had been raised at a
Board meeting. The Board then
opened up a meeting for members of
staff, other than the applicant, at
which the Board was informed that
the staff had held a no-confidence
vote in respect of the applicant as
director of nursing. This was sub-
mitted to the Board with an attach-
ment. These were two of the four
documents.

The Board then received a letter
from Dr Janis Baker (Document 3)
and the Board resolved to meet with
the applicant to discuss the content
of that letter and the no-confidence
motion. As the applicant went on sick
leave the meeting did not take place.

The Board then received a letter from
another person (Document 4). The
applicant did not resume her duties
and her position was eventually ter-
minated.

In relation to the no-confidence
document the Tribunal was not satis-
fied that the document was handed
to the Board in confidence, and even
if it had been, the Tribunal was not
satisfied that it would be reasonably
likely to impair the ability of the
respondent to obtain similar informa-
tion in the future. As such the docu-
ment did not satisfy exemption under
s.35(1) and was released to the ap-
plicant.

In contrast, the Tribunal held that
the attachment to the no-confidence
motion and the letter of Dr Baker had
been provided in confidence and it
was satisfied that there was a
reasonable likelihood that it would
impair the ability of the respondent to
obtain similar information in the fu-
ture ‘to more than a trifling or minimal
degree’. As such, the applicant was
not entitled to access to that docu-
ment.

The last document relied on
s.33(1) and the Tribunal considered
the balancing exercise involved with
unreasonable disclosure of personal
information. On reading the letter the
Tribunal held that it would involve an
unreasonable disclosure of informa-
tion in that it dealt with personal mat-
ters of a type that if released would
lead to that third person being iden-
tified and may well result in that per-
son suffering stress and anxiety.

[KR.]

NEW SOUTH WALES Fol DECISIONS

Court of Appeal

THE COMMISSIONER OF
POLICE v THE DISTRICT COURT
OF NSW AND PERRIN

(NSW Court of Appeal, Kirby P,
Mahoney and Clarke JJA, 2

S pt mb r 1993)

There is no right of appeal to the
Supreme Court of New South
Wales on the merits or on questions
of law from a decision of the District
Court given under the Freedom of
Information Act 1989. The court in
this matter was asked to exercise
the jurisdiction conferred by s.69

of the Supreme Court Act 1970
and grant relief which in former
times had been effected by way of
the prerogative writ of certiorari.
Under s.69 the same type of relief
is afforded by the court but by way
of judgment or order made under
the Supreme Court Act.

To obtain the order sought it re-
quired the Commissioner — the
party seeking the relief — to estab-
lish that there was an error of law on
the face of the record. Essentially,
the Commissioner's case was that

the District Court had misconstrued
the Fol Actin an appeal before it and
in doing so had committed an error
of law which was apparent on the
face of the record, namely, in the
reasons for judgment published by
the court (H.H. Bell J).

The proceedings involved the
meaning of cl. in Schedule 1 to the
Fol Act — the personal affairs ex-
emption. The Commissioner had
deleted the names and identifying
particulars of certain police officers
and public servants from documents
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