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For further information regarding notification of any of the applications listed contact
the National Native Title Tribunal on 1800 640 501 or www.nntt.gov.au.

RECENT PUBLICATIONS

Native Title Report 2002.
By Dr B. Jonas
Aboriginal and Torres Strait Islander So-
cial Justice Commissioner, Human Rights
and Equal Opportunity Commission.
The Human Rights and Equal Opportunity
Commission recently released the Native Title
Report 2002 by the Aboriginal and Torres
Strait Islander Social Justice Commissioner.
It is the fourth report written by Dr Bill
Jonas, and possibly the final one (in this
form), if abolition of Dr Jonas’ position, as
currently proposed by the Howard Govern-
ment, proceeds.

Ten years after Mabo, the Report investigates
the principles of recognition and extinguish-
ment of native title as enunciated by Austra-
lian courts. Dr Jonas notes the broad
possibilities opened up by the recognition of
native title have been sidelined in favour of
‘practical reconciliation’. Despite this diver-
sion, there is widespread agreement in two
areas. Firstly that for policy to assist in allevi-
ating deprivation, Indigenous people must
participate in its formulation and implemen-
tation. Secondly, Indigenous people need a
sustainable economic base.

The Report suggests native title still has an
important role to play in addressing disad-
vantage. This importance lies in remembering
that the essence of native title refers to rela-
tionships between Aboriginal people and
their land. In aiming to increase Aboriginal
participation in policy formulation and im-
plementation we must be cognisant of the
political structures emanating from relation-
ships with land which continue to shape
communities. As for economic development,
the Report suggests land can be viewed as an
asset for development, as seen with the Bur-
rup Peninsula, where agreements have been
made protecting culture and gaining benefits

as a result of native title. Dr Jonas also
points out the limitations imposed by re-
strictive legal definitions of title, and the
failure of governments to implement native
title into policy options.

Chapter One focuses on these legal restric-
tions via a reading of the Yarmirr, De Rose,
and Yorta Yorta cases. As to the question of
recognition, Dr Jonas suggests these cases
show the law has evolved not as a vehicle
of, but a barrier to recognition. These barri-
ers specifically refer to a failure to recognise
sovereignty, the conceptualisation of native
title as rights and interests separate from the
laws and customs which create them – the
bundle of rights – and the statutory defini-
tion of title.

Following the question of recognition,
Chapter Two and Three address the issue of
extinguishment. Dr Jonas importantly points
out there is no possibility of co-existence in
the ‘hard and driving logic’ of the inconsis-
tency test. Chapter Four looks at the impli-
cations of Miriuwung Gajerrong and Wilson v.
Anderson for the question of extinguishment,
as well as some possibilities for ameliorating
its effects.

In looking at ‘the way forward’, Chapter
Five outlines the way human rights princi-
ples can be used to alter our domestic law to
be consistent with international law. Possi-
ble options canvassed by the Report include
legislative change, treaty, constitutional re-
form, or even, as raised by Justice McHugh,
a new arbitral system. Given the view of the
Court that it is the Act rather than the
common law which directs the native title
process, Dr Jonas is surely correct in his call
for a new process of political evaluation – a
process which must look to maximise the
potential of native title to benefit
Indigenous peoples.
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Following those of his predecessor, Profes-
sor Mick Dodson, Dr Bill Jonas has pro-
duced another important critique of native
title in Australia. The Native Title Report 2002
should be required reading for all those with
an interest in the field. The fact that ten years
on the promise of Mabo remains largely un-
fulfilled indicates we need more, not less
creative thinking on issues of native title.
That the position of Aboriginal Social Justice
Commissioner may soon be abolished is

further indication of the loss of bipartisan
support for Aboriginal self-determination. It
would not just be ‘premature’ as Dr Jonas
has suggested, but another backward step in
Indigenous affairs in Australia.

The Native Title Report 2002 is available
from the HREOC website at:
www.hreoc.gov.au/social_justice/index.html or
by contacting the Commission on 02 9284
9600.

NATIVE TITLE RESEARCH

UNIT PUBLICATIONS

Land, Rights, Laws: Issues of Native Title
The Native Title Research Unit Issues Papers are available through the native title link at
www.aiatsis.gov.au; or are available, at no cost, from the NTRU. Receive copies through our
electronic service, email ntru@aiatsis.gov.au, or phone 02 6246 1161 to join our mailing list.

Volume 2
No. 22 ‘Abandonment’ or Maintenance of Country? A Critical Examination of Mobility Patters and

Implications for Native Title
Peter Veth

No. 21 Members of the Yorta Yorta Aboriginal Community v Victoria [2002] HCA 58 (12
December) – Comment
Lisa Strelein

No. 20 Negotiating Comprehensive Settlement of Native Title Issues: Building a New Scale of Justice
Parry Agius, Jocelyn Davies, Richie Howitt and Lesley Johns

No. 19 ‘Winning’ Native Title: The Experience of the Nharnuwungga, Wajarri and Ngarla People
Michelle Riley
Pastoral Access Protocols: The Corrosion of Native Title by Contract
Frances Flanagan

No. 18 Diaspora, Materialism, Tradition: Anthropological Issues in the Recent High Court Appeal of the
Yorta Yorta
James F Weiner

No. 17 Western Australia v Ward on behalf of Miriuwung Gajerrong, High Court of Australia,
8 August 2002: Summary of Judgment
Lisa Strelein

No. 16 The International Concept of Equality of Interest in the Sea as it Affects the Conservation of the
Environment and Indigenous Interests
Sir Anthony Mason

No. 15 Preserving Culture in Federal Court Proceedings: Gender Restrictions and Anthropological Experts
Greg McIntyre and Geoffrey Bagshaw

No. 14 “Like Something Out of Kafka”: The Relationship between the roles of the National Native Title
Tribunal and the Federal Court in the development of Native Title Practice
Susan Phillips

No. 13 Recent Developments in Native Title Law and Practice: Issues for the High Court
John Basten

http://www.hreoc.gov.au/social_justice/index.html

