
CASE LAW 

TAXATION CLAIMS AGAINST INSOLVENT ESTATES 

STAPLETON v. COMMISSIONER OF TAXATION 

The imposition of taxes by the legislature and the liability of the taxpayer 
to pay them are a game in which the dice are always loaded in favour of the 
player who calls the tune and makes the rules by which the other players must 
abide. It matters little whether Parliament, in enacting taxing legislation, casts 
its net widely or narrowly, for wherever the Act is clear and unambiguous, 
there is no escape for the taxpayer.l The courts have long recognised this 
situation and over the years have adopted the practice of strictly construing a 
taxing measure. This practice was once more demonstrated in the recent case 
of Stapleton v. Commissioner of Taxation2 which focussed attention on the 
question of priority of payment of income tax. 

The facts in Stapleton's Case3 may be briefly stated as follow. The tax- 
payer died on 7th June, 1951, and on 3rd July, 1953, the executors obtained 
an order for the administration in bankruptcy of the deceased debtor's estate 
under s.155 of the Bankruptcy Act, the Official Receiver being appointed 
trustee thereof. On 4th August, 1953, the Commissioner issued to the Official 
Receiver notices of amended assessments for the years ended 30th June, 1946, 
1947, 1949 and 1950, totalling £32,290.6.0, and an original assessment for 
the period 1/7/1950 to date of death amounting to 521,170.5.0. The Commis- 
sioner claimed a first charge on the taxpayer's estate in the hands of the trustees 
under s.216(d) of the Income Tax and Social Services Contribution Assessment 
Act: or, alternatively, under s.221(1) (b)  (i)  that he was entitled to prove 
against the estate for this amount in priority to all unsecured creditors except 
those claiming in respect of debts to which priority is given by s.84(a), (d) and 
(e) of the Bankruptcy Act.5 

The relevant provisions of the Income Tax and Social Services Contribution 
Assessment Act are :6 

216. The following provisions shall apply in any case where, whether 
intentionally or not, a taxpayer escapes full taxation in his lifetime by 
reason of not having duly made full complete and accurate returns:- 

(a)  The Commissioner shall have the same powers and remedies 
against the trustees of the estate of the taxpayer in respect of 
the taxable income of the taxpayer as he would have against the 
taxpayer if the taxpayer were still living. 

l Subject to any rights he mav have under the Constitution Act, 1900 (Eng.) ; 63 & 
64 Viot.. c. 12. 

a (1955) A.L.R. 905, now reported 93 C.L.R. 603. 
1Sid. 

'Income Tax and Social Services Contribution Assessment Act 1936-1955 (Cwlth.) No. 
27, 1936-NO. 81, 1953. 

Bankruptcy Act 1924-1954 (Cwlth.) No. 37, 1924-No. 83, 1954. 
'Income Tax and Social Services Contribution Assessment Act 1936-1953 (Cwlth.). 
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(b) The trustees shall make such returns as the Commissioner re- 
quires for the purpose of an accurate assessment. 

(c) The trustees shall be subject to additional tax to the same extent 
as the taxpayer would be subject to additional tax if he were 
still living : 

Provided that the Commissioner may in any particular case, 
for reasons which he thinks sufficient, remit the additional tax 
or any part thereof. 

(d)  The amount of any tax payable by the trustees shall be a first 
charge on a11 the taxpayer's estate in their hands. 

221-(1 For the better securing to the Commonwealth of the 
revenue required for the purposes of the Commonwealth- 

(a) . . . 
(b) Notwithstanding anything contained in any other Act or State 

Act- 
(i) A person who is a trustee within the meaning of the Bankruptcy 

Act 19241933 shall apply the estate of the bankrupt in payment 
of tax due under this Act (whether assessed before or after the 
date of the order of sequestration) in priority to all other 
unsecured debts other than debts of the classes specified in 
paragraphs (a),  (d) or (e) of sub-sec. (1) of section eighty- 
four of that Act. 

On appeal from the Court of Bankruptcy, the High Court7 held that no 
priority was granted to the payment of income tax by either of these two 
sections in the circumstances of the case, and that the whole amount should 
rank pari passu with the ordinary unsecured creditors. The court's decision was 
based on three points : 

1. The court held that "the estate of the taxpayer" as used in 9.216' 
meant the estate of the testator which comprehended that to which he was en- 
titled at his death, and where assets were charged he was entitled to them 
subject only to the charge and it was his interest in such assets which formed 
part of his estate. Where both death and an administration order intervene 
before the assessment of tax the estate of the deceased in the hands of the 
Official Receiver for the purpose of s.216 was constituted by the estate which 
passed to him "subject to all liens, charges and rights subsisting in other 
 person^."^ 

The court compared the two situations: 
(i) that of a living person who escapes taxation up to the date of seques- 

tration where the priority of taxation is governed by s.221(1) (b) (i) lo 

and is granted over all unsecured debts save those referred to in 
paragraphs (a), (d) or (e) of s.84(1) of the Bankruptcy Act.ll 

(ii) that of a deceased person who escapes taxation during his lifetime 
and whose estate is administered under s.155 of the Bankruptcy Act.12 
The Commissioner is entitled under s.21613 to a first charge on the 
estate subject to any charges. To decide that income tax took priority 
over secured debts in this instance would entitle the Commissioner 
to appropriate in payment of the assessment not only the "property" 
of the deceased but also the "property" belonging to other persons. 
The court was satisfied that s.21614 did not produce this result and 

' Dixon, C.J., McTiernan, Williams, Webb and Taylor, JJ. 
Income Tax and Social Services Contribution Assessment Act 1936-1953 (Cwlth.). 

RHasluck v. Clark (1899) 1 Q.B. 699; Lloyd v. Public Trustee (N.S .V . )  (1930) M 
C.L.R. 312; Vacuum Oil Co. Pty. Ltd. v. Wiltshire (1945) 72 C.L.R. 319. 

'OIncome Tax and Social Services Contribution Assessment Act 1936-1953 (Cwlth.). 
l1 Bankruptcy Act 1924-1954 (Cwlth.). 
" IhiJ -"-. 
'81ncome Tax and Social Services Contribution Assessment Act 1936-1953 (Cwlth.). 
l4 lbid. 
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could not see any valid reason why the intervention of death should 
have such an affect on the rights of the Commissioner as between 
the two situations. 

The court decided, therefore, that the priority granted by s.21615 would, 
if it applied in the circumstances of Stapletonys Case,16 be very little higher 
than that granted in s.221(1) (b) (i) . 

2. The court then considered the position of the Official Receiver appointed 
trustee under s.155 of the Bankruptcy Act17 in relation to s.221(1) (b)  (i)  of 
the Income Tax and Social Services Contribution Assessment Act.ls Section 
155(4) of the former Act provides that with the modifications mentioned in 
this section, all the provisions of this Act relating to the administration of 
the property of a bankrupt and to trustees shall, so far as they are applicable, 
apply to the case of an order for administration under this section in like 
manner as to a sequestration order, and s.l55(4A) states that the provisions of 
9.80 of this Act and the provisions of Division 4 of Part VI of this Act shall 
so far as they are applicable, apply to the case of an order for administration 
under this section in the like manner as to a sequestration order. It is clear, 
therefore, that whilst for the purposes of administration, the estate of a 
deceased debtor under s.155 of the Bankruptcy Act1$ is regarded as the estate 
of a bankrupt, the deceased cannot posthumously attain the status of a bankrupt, 
and he is therefore not a bankrupt; and similarly whilst an order for adminis- 
tration under ~ ~ 1 5 5 ~ ~  is regarded for the purposes of the Act as a sequestration 
order, such an order is not a sequestration order. As a result, s.221 of the 
Income Tax and Social Services Contribution Assessment Act21 does not apply 
to the case because the estate of the deceased debtor and an order for adminis- 
tration under s.155 of the Bankruptcy although assimilated to the 
"estate of the bankrupt" and a "sequestration order" under the Bankruptcy 
Act for the purposes of administration are not the "estate of the bankrupt" 
and a "sequestration order" under s.221 of the Income Tax and Social Services 
Contribution Assessment Section 221 was introduced into the Income 
Tax and Social Services Contribution Assessment by the Income Tax 
Assessment Act ((Cwlth.) No. 22 of 1942) and was expressed to be an amend- 
ment to that Act. Although its provisions override those of s.84 of the Bank- 
ruptcy it does not operate as an amendment of the latter Act nor are its 
provisions incorporated into it to render it applicable in the administration of 
a deceased estate as one of "the provisions of this Act" pursuant to s.155(4) .'" 

3. No priority was afforded by s.216 of the Income Tax and Social 
Services Contribution Assessment A ~ t , ~ 7  for although by s.216 (a) the Com- 
missioner has the same powers and remedies against the trustees as he would 
have against the taxpayer if he were still living, the liability of the trustees 
is limited to the extent of the trust estate in their hands and payment to this 
extent is a charge on the estate, and not an original and independent liability 
of the trustees. The distinction is drawn between the estate in the hands of a 
trustee under ~ . 2 1 6 ' ~  and the estate in the hands of the Official Receiver as a 

l6 Ihid. 
le (1955) A.L.R. 905. 
l* Bankruptcy Act 1924-1954 (Cw1,th. 1. 
151ncome Tax and Social Services Contribution As>essment Act 1936-1953 (Cwlth.). 
'' Bankruptcy Act 1924-1954 (Cwlth.). 
O Ibid. 
"Income Tax and Social Services Contribution Assessment Act 1936-1953 (Cwlth.). 
2Vankruptcy Act 1924-1954 (Cwlth.) . 

Income Tax and Social Services C~n~tribution Assessment Act 1936-1953 (Cwlth.). 
Y' Ihirf --"-. 
2S Bankruptcy Act 1924-1954 (Cwlth.). 
=Ih id .  
21 Income Tax and Social Services Contribution Assessment Act 1936-1953 (Cwlth.) . 

Ibid. 
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trustee under s.155 of the Bankruptcy Act.29 The court held that in ~ .216~O 
"the estate of the deceased taxpayer" has its natural meaning, i.e. the estate 
that passes to his personal representatives on death, whereas the estate in the 
hands of the Official Receiver as trustee under ~ . 1 5 5 ~ l  is constituted by the 
"property of the bankrupt", which in any particular case may or may not 
comprehend the whole of the estate of the deceased. If the assessment had been 
issued to the executors prior to the making of the order for administration, 
the Commissioner would have been entitled to the first charge on the taxpayer's 
estate under ~ . 2 1 6 ( d ) ~ ~  (i.e. "subject to all liens, charges and rights subsisting 
in other persons"), and upon the making of the order, this priority might have 
been claimed by virtue of the charge previously acquired. 

Priority of Income Tax Generally 

Debts may fall into four classes-secured, unsecured,  referential^^ and 
p0stponed.3~ Traditionally income tax is a "debt due to the King", which implies 
the prerogative right of priority of payment of such debts over debts due to 
the subjects.35 But the secured debt of a subject will take preference over an 
unsecured Crown debt so far as concerns the subject matter of the security. 
Furthermore, the priority of Crown debts may be derogated from by statute 
which is expressed to be binding on the Crown. 

Such an Act is the Bankruptcy which establishes the order or 
priority of unsecured debts37 and lists sixthly3s with municipal and other local 
rates, "a11 assessed land tax and income tax assessed under any Act or State 
Act prior to the date of sequestration and not exceeding in the whole one year's 
assessment . . .". The priority of income tax as a Crown debt is therefore 
derogated from by these provisions. However, s.221(b) (i)  of the Income Tax 
and Social Services Contribution Assessment improved the Commissioner's 
position under the Bankruptcy Act40 by providing that trustees should apply the 
estate of the bankrupt in payment of tax due whether assessed before or after the 
date of the order of sequestration in priority to all unsecured debts except 
those classified in s.84(1) (a) (d) and (e) of the Bankruptcy Act.41 This had 
the effect of overruling pro tanto the order established by s.84 and giving the 
Commissioner priority in respect of tax on all income earned prior to 
sequestration, whether assessed before or after that date. 

The decision in Stapleton's Casd2 has thus established that the priority 
granted by ~ . 2 2 1 ~ ~  does not apply in the case of the estate of a deceased debtor 
administered under s.155 of the Bankruptcy where the assessment is 

29 Bankruptcy Act 1924-1954 (Cwlth.). 
801ncome Tax and Social Services Contribution Assessment Act 1936-1953 (Cwlth.). 
" Bankruptcy Act 1924-1954 (Cwlth.) . 
SaIncome Tax and Social Services Contribution Assessment Act 1936-1953 (Cwlth.). 
"See Bankruptcy Act 1924-1954 (Cwlth.), s. 84. 
"See id., ss. 85, 85. 
%This is exuresslv urovided in s.208 of the Income Tax and Social Services Contri- 

bution ~ssessmekt AC; 1636-1955 (Cwlth. ) . 
Bankruptcy Act 1924-1954 ( Cwlth. ) . 

"Sections 84 and 88A. Briefly the order is:-1. Costs of administration (subject to the 
priority of costs of a previous administration). 2. Funeral and testamen(tary expenses of a 
deceased debtor. 3. Wages or salary of any employee (subject to certain limitations). 
4. Compensation to any employee for personal injury in the course of employment. 5. 
Payment to an appren~tice or articled clerk. 6. Municipal or other local rates, land tax 
and income tax. 7. Rent. 8. Certain preferences priorities and advantages as agreed to by 
special resolution. 

"Cf .  Bankruptcy Act, 1914 (Eng.) ; 4 & 5 Geo. 5, c. 59. The order of preferred 
debts is:-(a) Rates and taxes up to one year's assessment. (b )  Wages of clerks and 
workmen. ( c )  Compensation #to an employee. ( d )  Insurance Contributions of employees 
under National Insurance Acts. 

Income Tax and Social Services Contribution Assessment Act 1936-1955 (Cwlth.). 
" Bankruptcy Act 1924-1954 (Cwlth.) . 

Ibid. 
4a (1955) A.L.R. 905. 
'*Income Tax and Social Services Contribution Assessment Act 1936-1955 (Cwlth.). 
" Bankuptcy Act 1924-1954 (Cwlth.) 
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issued after the order for administration. It would follow that the same argument 
could be applied to compositions under Part XI and deeds of arrangement under 
Part XI1 of the Bankruptcy for in an administration under either of 
these Parts the debtor could not be described as a bankrupt, nor is the com- 
position or deed a sequestration order. The only priority available to the 
Commissioner is under s.84(1) (h) of the Bankruptcy i.e. sixthly and 
for one year's tax assessed before the composition or deed. For any amount 
in excess of this, or not assessed at that date, he would be required to prove 
with the other unsecured debtors. 

Stapleton's Case47 also disposes of the question of priority under ~ 4 1 6 ~ ~  
for income tax in the case of a deceased taxpayer who has escaped full taxation 
in his lifetime by reason of not having duly made full, complete and accurate 
returns where an order for administration under s.155 of the Bankruptcy Act49 
has intervened (on the grounds that the section comprehends the normal mean- 
ing of the words "trustees of the'estate of the taxpayer" as being the trustees 
of the deceased estate, and that the Official Receiver is not the trustee of such an 
estate). The same argument could therefore be applied to ~ .217~O where an Order 
for Administration has been granted under s.155 of the Bankruptcy Act51 
prior to the issue of the assessment. Section 217 provides that where at  the 
time of death, tax has not been assessed and paid on the whole income derived 
up to date of death the court shall have the same powers and remedies for the 
assessment and recovery of tax from the trustees of that person's estate as he 
would have had against that person if that person were alive. The words 
"trustees of that person's estate", following the decision in Stapleton's Case, 
would refer to the trustees of the deceased estate and not to the Official Receiver 
as trustee under s. 155 of the Bankruptcy The Commissioner would 
therefore have no priority. 

Summary 
From the foregoing, the priority of payment of income tax in various 

circumstances could be summarised as follows : 

I. A living person, who is not bankrupt and to whom Parts XI and 
XI1 of the Bankruptcy do not apply-by s.20856 priority is 
granted to tax as a debt due to the Crown over debts due to subjects 
(i.e. subject to the rights of the secured creditor as to the security). 

11. A deceased person, who is not bankrupt and to whom s.155 and 
Parts XI and XI1 of the Bankruptcy Act5? do not apply- 

(I)  Where tax is not paid by reason of not having made full 
complete and accurate returns during lifetime-by ~ . 2 1 6 ~ ~  
tax is a first charge on the taxpayer's estate in the trustee's 
hands (i.e. gross estate subject to all other liens charges and 
rights subsisting in others). 

(2) Where an assessment has issued prior to but has not been 
paid as at the date of death-the priority gained by the 
Commissioner under ~ . 2 0 8 ~ ~  during the life of the taxpayer 
would subsist against the trustees of the estate of the 
deceased taxpayer. 

" Ibid. 
"dIbid. 
47 (1955) A.L.R. 905. 
:Income Tax and Social Services Contribution Assessment Act 1936-1955 (Cwlth.). 

Bankruptcy Act 1924-1954 (Cwlth.) . 
Income Tax and Social Services Contribution Assessment Act 1936-1955 (Cwlth.) . 

" Bankruptcy Act 1924-1954 (Cwlth.). 
Ibid. 

68 Bankruptcy Act 1924-1954 (Cwlth.) . 
"Income Tax and Social Services Contribution Assessment Act 1936-1955 (Cwlth.). 

Bankruptcy Act 1924-1954 (Cwlth.) . 
Income Tax and Social Services Contribution Assessment Act 1936-1955 (Cwlth.) . 

" Ibid. 
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(3) Where tax is not assessed up to date of death-the Corn- 
missioner has the same rights against trustees under ~.217~O 
as he would if the taxpayer was still living, therefore, pre- 
sumably s.20tia1 applies to give priority. 

111. A living person, who is bankrupt under the Bankruptcy 
(1) Whilst s.84 of the Bankruptcy gives sixth priority to 

"tax assessed under any Act or State Act prior to the date 
of the order of sequestration and not exceeding one year", 
s.221 of the Income Tax and Social Services Contribution 
Assessment overrides this provision by granting fourth 
priority to any Comnlonwealth Income Tax whether assesed 
before or after sequestration order as regards income earned 
prior to sequestration. 

(2) This priority would subsist if the bankrupt died after the 
date of the sequestration order. 

(3) As regards income earned after sequestration-no priority.63a 
IV. A deceased person, who was not bankrupt and to whom Parts 

XI and XI1 of the Bankruptcy Acta4 did not apply at date of death, 
but whose affairs are subsequently administered by the Official 
Receiver as trustee under s.155 of the Bankruptcy 

(1) If the assessment is issued to the taxpayer prior to but was 
not paid as at date of death-whilst the priority conferred 
by s.20P6 as a debt due to the Crown would subsist against 
his personal representatives, if the amount were not paid by 
the latter before the estate vested in the Official Receiver 
under s.155 of the Bankruptcy Act:* the priority is derogated 
to sixth place under s.84 of the Bankruptcy Actas as regards 
one year's assessment only. (Assessments in excess of one 
year would rank with ordinary unsecured debts.) 

(2) If the assessment is issued to the trustees of the deceased 
estate before the Official Receiver assumes control of the 
estate and 

(a) the assessment is rendered by reason of the taxpayer 
not having made full returns during his lifetime- 
priority is conferred by s.216 as a first charge on the 
tarpayer's estate in the hands of the personal repre- 
sentative (i.e. subject to all liens rights and charges 
subsisting in the other persons) which continues when 
the estate vests in the Official Receiver as trustee 
under s.155; 

" Ibid. 
" Ihid. 

&nkruptcy Act 1924-1954 (Cwlth. ) . 
"Income Tax and Social Services Contribution Assessment Act 1936-1955 (CwIth.). 
-&Re Wilson, ex p. Oficial Receiver 15 A.B.C. 113. Although no priority of tax on 

after-earned income is ~rovided in the Bankru~tcv A b  1924-1954 (Cwlth.). the Com- 
missioner's position in this regald could be set out -as follows: 

( i )  Where the bankrupt was in business on his own account and this is carried on 
by the trustee in bankruptcy, income tax on profits earned after ,the date of 
sequestration would be a cost of administration and would have priority under 
Class 1 of s.84 of the Bankruptcy Act. See note 37 supra. 

(ii) Where the bankrupt is an employee, his instalments of tax on income earned 
after date of sequestration would be deducted by the employer from each 
payment of salary or wages, the Commissioner thus gaining a de  facco priority. 

(iii) Where income has been received after the date of the sequestration order, irt 
is always open to the Commissioner to seek a second sequestration order, when 
his priority would again arise as in III(1) above. 

'* Bankruptcy Act 1924-1954 (Cwlth.) . 
Ibid. 

a3 Income Tax and Social Services Contribution Assessment Act 1936-1955 (Cwlth.) . 
" Bankruptcy Act 1924-1954 (Cwlth.) . 
88 Ibid. 



TAXING INSOLVENTS: STAPLETON'S CASE 323 

(b)  the assessment relates to tax not assessed up to date 
of death-s.217 would give the Commissioner the 
same rights against the personal representatives as 
if the taxpayer were still living and therefore the 
priority of a debt due to the Crown under s.208 would 
apply. Should the amount not be paid by the personal 
representatives before the estate vests in the hands 
of the Official Receiver, the priority of tax in the 
hands of the latter would be sixthly under s.84 of the 
Bankruptcy Act as regards one year's assessment only 
(assessments in excess of one year would rank with 
ordinary unsecured debts). 

(3) If the assessment is not issued until after the order for 
administration under ~ . 1 5 5 ~ ~ -  

(a) in circumstances as in IV(2) (a)-no priority (after 
Stapleton's Case) ;70 

(b) in circumstances as in IV(2) (b)-no priority (on 
the same grounds as in Stapleton's CaseT1) because a 
trustee under ~ . 1 5 5 ~ '  is not a trustee of the taxpayer's 
estate within the meaning of ~ .217 ,"~  and the estate 
is not the estate of a bankrupt nor is the order for 
administration a sequestration order under ~ . 2 2 1 . ~ ~  

V. Where the affairs of a living person are being administered under 
Parts XI and XI1 of the Bankruptcy A~t"~-there is no priority 
under ~ .221,"~ therefore the only priority conferred is sixthly under 
s.8477 as regards one year's tax already assessed. 

A point raised but not decided by the court in Stapleton's Case78 was the 
authority of the Commissioner to make assessments to the trustee under s.155" 
in the circumstances of the case. As the Official Receiver had admitted liability, 
the court dealt only with the question of priority. This question remains to be 
settled by the court. 

Group Income Tax Deductions 

I t  may be convenient here to examine the question of Group Income Tax 
Deductions from salary and wages, although this was not considered in 
Stapleton's Case,80 nor has the question been before the court in any other 
cask. Thus, whilst there is no authority for the views expressed here, the 
following is submitted as a possible interpretation of the relevant sections. 

Section 221P of the Income Tax and Social Services Contribution Assess- 
ment Act81 provides as  follows:- 

(1) Where an employer makes a deduction for the purposes of this 
Division, or purporting to be for those purposes from the salary or 
wages paid to an employee and fails to deal with the amount so 
deducted in the manner required by this Division or to affix tax 
stamps of a face value equal to the amount of the deduction as re- 
quired by this Division, as the case may be, he shall be liable, and 

'# Bankruptcy Act 1924-1954 (Cwlth. 1. 
"' (1955) A.L.R. 905. 

lhirl 
"' ~ Y g k r u ~ t c y  Act 1924-1954 (Cwlth.) . 
781ncome Tax and Social Services Contribution Assessment Act 1936-1955 (Cwlth.). 
'4 Ihid. 
75 ~ankruptcy Aot 1924-1954 (Cwlth.) . 
"' Income Tax and Social Services Contribution As~essment Act 1936-1955 (Cwlth.) . 
"'Bankruptcy Act 1924-1954 (Cwlth.). As regards schemes of arrangement under 

Part XI. see Australian Bankru~tcv Law and Practice ( 3  ed.) 510-511. . . 
119551 A.L.R. 905. 
Bankruptcy Act 1924-1954 (Cwlth. 1. 

" (1955) A.L.R. 905. 
mlncome Tax and Social Services Contribution Assessment Act 1936-1955 (Cwlth.). 
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where his property has become vested in or where the control of 
property has passed to a trustee, the trustee shall be liable to pay that 
amount to the Commissioner. 

(2) Notwithstanding anything contained in any other Act or State Act, 
an amount payable to the Commissioner by a Trustee in pursuance 
of this section shall have priority over all other debts whether 
preferential, secured or unsecured. 

And the first subsection of s.221R is in the following terms:- 
An amount payable to the Commissioner under the provisions of this 

Division shall be a debt due to the King on behalf of the Commonwealth 
and payable to the Commissioner, and-may be sued for and recovered 
in any court of competent jurisdiction by the Commissioner or a deputy 
Commissioner suing in his official name. 
No difficulty is encountered in any case where the assets of an employer 

failing to deal with deductions as required by the Actg2 exceeds his liabilities to 
the extent of the amount due to the Commissioner whether the assets are in 
the hands of the employer or vest in or are under the control of trustees. A 
problem arises only where a deficiencv would be created by the payment of the 
;mount due to the~~ommissioner and where the property vests in or the control 
of it passes to a trustee. 

The amount due to the Commissioner under this Division is a debt due 
to the Crown, and priority of payment is granted "notwithstanding anything 
contained in any other Act or State This priority cannot be read 
down by reference to any other Statute, and the rights of the Commissioner 
depend entirely on the interpretation placed on ss.221P and 221R.s4 

The amount payable to the Commissioner is stated to take priority over 
all other debts, but it would probably be postponed to the costs of administra- 
tion of the employer's estate, for these are not "debts".86 

The provision that taxation deductions under the Division shall be a debt 
due to the Crowng6 implies a priority over all other debts, but this is a priority 
as to payment and does not interfere with the rights of a secured creditor as 
to the subject matter of the security, i.e. the notion does not import a priority of 
charge over the property the subject of the security, it merely requires payment 
of the debt due to the Crown prior to that due to a secured or any other 
creditor. It is submitted that s.221Pg7 does not alter this understanding of 
the law. 

The liability on the trustee is not a personal one and is imposed on him in 
a representative capacity only. It therefore ceases when his trusteeship ter- 
minates. Furthermore, the liability of a trustee is limited to the extent of the 
trust estate in his hands. On this latter point, the court in Stapleton's Casesg 
rejected the argument that the liability of the trustee was an "original and 
independent liability", and held that the liability was imposed on the trustee 
in a representative capacity and that the amount was enforceable only to the 
extent of trust estate in his hands. 

*It is not proposed to consider in this Note the question of whether an employer is a 
trustee of the employee's deductions until payment to the Commissioner. 

" Income Tax and Social Services Contribution Assessment Act 1936-1955 (Cwlth.) , 
s . 2 2 1 p .  

Income Tax and Social Services Contribution Assessment Act 1936-1955 (Cwlth.). 
"To hold otherwise would create difficulty, for a trustee in bankruptcy or a liquidator 

would be unwilling to accept the position it the costs of administration were postponed 
under the section. 

-Income Tax and Social Services Contribution Assessment Act 1936-1955 (Cwlth.), 
s.221R(1). 

Id., s.221P. 
(1955) A.L.R. 905, at 907, 910. The court was here considering the effect of the 

words "first charge on ,the taxpayer's estate" in their (the trustees') hands for the purp2ses 
of s.216. It was said that to hold otherwise would allow the Commissioner to have not 
only the deceased's 'property' but also property of persons other than the deceased 
appropriated in payment of the assessment." 
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The application of s.221P8Q therefore raised two separate but interdependent 
questions-firstly, who is a trustee? And secondly, what is the trust estate in 
his hands to the extent of which he will be liable? 

"Trustee" is widely defined in the Act90 and includes intar alia a trustee 
under the Bankruptcy Actg1 (whether in bankruptcy, or under Parts XI and 
XI1 or s.155), as well as a liquidator (whether appointed in or out of court). 
The property in the hands of a trustee under the Bankruptcy Actg1 is the 
property of the bankrupt, but this does "not affect the power of any secured 
creditor to realise or otherwise deal with his security."Q2 It is expressly pro- 
vided in the various State Companies Acts that the same rules as to the rights 
of secured creditors shall apply in the winding up of an insolvent company as 
are in force under the law of bankruptcyj3 In Stapleton's CaseQ4 the court 
held that the property in the hands of a trustee under s.155 'of the Bankruptcy 
ActQa consisted of assets passing to him "subject to all liens, charges and 
rights subsisting in other per~ons"?~ 

In all these cases, the rights of the secured creditor as to the security 
property are not disturbed, and the trustee's rights regarding the security 
property are subject to those of the secured creditorj7 The liability imposed on 
the trustee by s.22lPS8 is to pay the amount due to the Commissioner in priority 
to all other debts. The preference accorded the debt due to the Commissioner 
is as to the order of payment and does not constitute a charge on property 
whether previously charged by the employer as security for a debt or not. 
It is submitted that the words "where property has become vested in or where 
the control of property has ~assed  to a trustee"99 are merely descriptive of the 
circumstances when the liability is imposed on the trustee and do not serve to 
vest in him any greater rights as to security property than he would otherwise 
have. The fact that a trustee has control of property the subject of a charge 
does not alter the secured creditor's rights thereto.loO 

It is in the exercise of his rights as to the property charged that a secured 
creditor may encounter difficulty under s.221P.lo1 A mortgagee is not a trustee 
for the mortgagor, nor does he act in a fiduciary capacity. He therefore does 
not come within the definition of a "trustee" in s.G.lo2 A mortgagee has many 
rights as to the security property, including the right to sell, the right to enter 
into possession, and the right to appoint a receiver. Whilst in the exercise of 
all his rights, with the exception of appointing a receiver, the mortgagee would 
not be liable under s.22lP,103 a receiver comes within the definition of a 

Income Tax and Social Services Contribution Assessment Act 1936-1955 (Cwlth.). 
"Id., s.6 states: 
'trustee' in addition to every person appointed or constituted trustee by act of parties, 
by order, or declaration of a court, or by operation of law, includes- 

(a)  an executor or administ~ator, guardian, committee, receiver, or liquidator; and 
(b)  every person having or raking upon himself the administration or control of 

income affected by any express or implied trust, or acting in any fiduciary 
capacity, or having the possession, control or management of the income of 
a person under any legal or other disability. 

" Bankruptcy Act 1924-1954 (Cwlth.). 
88 1L:J 

I ULU.  

" E.g. Companies Aot, 1936-1955 (N.S.W.) , s.296. 
04 (1955) A.L.R. 905. 
BB Bankruptcy Act 1924-1954 (Cwlth.) . 
gB See supra n.90. 
87 This statement proceeds on the assumption that the security is enforceable (e.g. that 

a Bill of Sale is kept registered) and that it has not been affected by the operation of 
"relation back" or is not void as a preference. It is interesting to note that a secured 
creditor has no priority as to payment, but only rights as do the security property. 

=Income Tax and Social Services Contribution Assessment Act 1936-1955 (Cwlth.). 
"Id., s.221P. 
'@Where the value of the security exceeds the amount of the secured debt together 

with the amount due to the Commissioner, there is no difficulty. 
lm Income Tax and Social Services Contribution Assessment Act 1936-1955 (Cwlth.) . 
'" Supra n.90. 
10dIncome Tax and Social Services Contribution Assessment Act 1936-1955 (Cwlth.). 
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Lbt r~~ tee"  in s.6,1°4 and the receiver would be liable to pay the amount due to 
the Commissioner in priority to all other debts, including the secured debt 
of the mortgagee who appointed him, although the mortgagee himself is not 
so liable.lo5 This anomalous position has the effect of creating a charge on 
the property in favour of the Commissioner which has preference over that of 
the secured creditor, and entitles the Commissioner to receive payment out of 
the "property" of a person other than the defaulting employer,lo6 where the 
value of the security property is not equal to or greater than the sum of the 
secured debt and the amount due under s.22lP.lo7 A secured creditor may need 
to consider carefully which of his rights he will pursue in the circumstances of 
the case, if he desires to avoid the application of s.221P.lo8 

As far as the employee is concerned, provided the Commissioner is satisfied 
that deductions have been made from wages, he may apply the amount of the 
deductions in satisfaction of any tax payable by the employee, where the 
employer has not dealt with the amounts in terms of the Act.loS 

' 

It will be seen that the priority of payment of income tax is of considerable 
interest, for the legislature in its desire to advance and protect the priority of 
the Commissioner has created a multiplicity of provisions to meet the various 
circumstances in which liability to pay income tax is imposed, and to overcome 
as far as possible any interpretation of the court which would defeat these 
objects. This has been provoked by the knowledge born of experience that the 
air of "spirit of and intendment" which prevails over the law of charity is 
entirely lacking in the court's approach to a taxing measure. The court will 
always strictly construe a taxing measure, and its decisions have on occasion 
produced results wholly unintended by the legislature-as in Stapleton's Case,'lo 

NANCY G. SMITH, Case Editor-Third Year Student. 

"4 Supra n.90. 
'%The question is further complicated in that a receiver under the Conveyancing Act, 

1919-1954 (N.S.W.), 9.115 is the agent of the mortgagor, but a receiver under a bill of 
sale or for debenture holders may be the agent of the mortgagee or the mortgagor 
depending on the terms of the bill, etc., and the particular term under which his 
appointment is made. 

lWThere are statutes which do have the effect of postponing a secured creditor as 
to his security, e.g. Conveyancing Act, 1919-1954 (N.S.W.), s.115, but in these instances 
the debts which have priority are related to the property, such as rents, taxes, rates, 
insurance, affecting the mortgaged property. It is interesting to note that s.215 of the 
Income Tax & Social Services Contribution Assessmeat Act 1936-1955 (Cwlth.) which 
provides that a receiver for debenture-holders shall set aside amounts to cover the company's 
tax, does not give the Commissioner preference over debenture-holders or other secured 
creditors. See Gunn's Commonwealth Income Tax Law and Practice (3 ed. 1951) 1047. 

lrn Income Tax and Social Services Contribution Assessment Act 1936-1955 (Cwlth.). 
'''It is submitted, however, that it could be argued that if the mortgagee is not 

primarily liable as a trustee, it could logically follow that the pursuit in that capacity 
of all his rights as to the security property, including the appointment of a receiver, 
should not have the effect of bestowing a priority on the Commissioner. But the provision 
as it now stands has this effect. I t  could theiefore be said that as far as the appointment 
by a mortgagee of a receiver is concerned, ,there is written into every charge a prior 
right as to payment to the Commissioner over the secured creditor. In these circumstances, 
the creditor becomes a watchdog for the Commissioner to ensure that the value of his 
security does not diminish. 

This could arise in curiously unrelated circumstances. For instance, a mortgagee with 
security over a block of flats would, if he appointed a receiver, find his rights affected, 
if lthe mortgagor were a merchant and owed an amount to the Commissioner as employee's 
group deductions. The two circumstances are not related per se, and yet the secured creditor's 
right to appoint a receiver has the effect of giving the Commissioner a prior right as to 
payment. 

'Og Income Tax and Social Services Contribution Assessment Act 1936-1955 (Cwlth.) , 
s.22119. 

(1955) A.L.R. 905. 




