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I

Now that the Australian High Court in two landmark cases! has recognised an
implied constitutional right to freedom of expression, at least on matters of
political and public affairs, Australian lawyers have an interest in how other
jurisdictions have developed this right. In the political advertising case in par-
ticular, there are copious references to United States case law on the First
Amendment, as well as to some relevant English and Canadian authorities.2
Indeed, the ruling in that case indicates in some respects an American ap-
proach to freedom of expression in that the High Court invalidated legislation
which was designed to promote the quality of electoral speech on the most
important mass media. For one of the characteristics of the US free speech ju-
risprudence, explored in Parts 2 and 3 of this article, is a strong distrust of
government action regulating speech, even when its intervention was mtended
to foster speech or to equalise opportunities for its dissemination. -

It is perhaps natural for Australian lawyers to turn to the United States of
America in this area. There are both negative and positive reasons for such re-
course. Let me emphasnse the latter. Without doubt the American jurispru-
dence on free speech is by far the most fertile from which to draw
inspiration.3 Sinice the 1920s the Supreme Court, and other (mostly) federal
courts, have ruled on virtually every free speech i issue that can be litigated. In
many, perhaps most, respects the right to free speech is more fully protected
under the First Amendment than under any comparable freedom of expression
clause either in a national or-under a supranational convention. In the era of
the global village, exporting the First Amendment may well be the most sig-
nificant contribution the Unitéd States makes to international legal culture to-
wards the end of the twentleth century. :

Nor are there many alternative sources from which to draw. In England un-

til recently freedom of speech has been regarded as a residual liberty, existing
only in the gaps left by the law of hbel breach of conﬁdence obscemty and

* Goodman Professor of Media Law, University College London.

} Nationwide News Pty Ltd v Wills (1992) 177 CLR 1 (hereinafter Nationwide News); Aus-
tralian Capital Television Pty Ltd v The Commonwealth (1992) 177 CLR 106 (hereinafter
Australian Capital Television).

2 For example, Mason CJ refers in the Nationwide News case to two English cases, one
Privy Council decision, five decisions of the European Court of Human Rights, seven rul-
ings of the US Supreme Court and five decisions of the Supreme Court of Canada.

3 “American thinking on freedom of speech is relevant to the rest of the world because our
experience in wrestling with free speech conflicts and communications policy is unusually
rich. American society may not have the best answers, but it has thought about the prob-
lems more”, Smolla, R A, Free Speech in an Open Society (1992) at 347.
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so on. As a political value free speech considerations might have influenced
legislative reform, but the freedom was not really part of the law itself. Al-
though the Diceyan account was flawed in many respects,4 it has remained
broadly accurate until the last few years. The picture has now changed quite
radically, largely owing to the growing influence of the European Convention
on Human Rights and Fundamental Freedoms (ECHR). After the recent deci-
sion of the House of Lords in the Derbyshire libel case,5 freedom of speech
may be regarded as a principle of English law, that is, as a standard which the
courts must take into account when developing the common law or in inter-
preting statutes.6 But the English common law has yet to develop a free
speech jurisprudence, just.as the Australian courts have to work out what their
new commitment to the freedom entails. Indeed, English lawyers and judges
may also be tempted to import United States jurisprudence; to some extent
this happened in the Derbyshire libel decision, which relied on two American
cases, including the famous New York Times ruling requiring pubhc officials
to show actual malice if they are to recover libel damages. 7

Other legal systems offer more, but are less approachable There is a large
body of German constitutional case-law on Article 5 of the Basic Law; I will
refer later to some of its prominent features. They differ in significant respects
from comparable aspects of United States jurisprudence. Recently, particu-
larly in the context of press and broadcasting regulation, decisions of the
French Conseil constitutionnel repay some. attention. But for reasons of lan-
guage and culture, continental European jurisprudence is unlikely to exercise
much influence in Australia. These arguments do not apply to the same extent
to Canada, where some impressive free speech decisions have been handed
down both before and subsequent to the enactment of the Charter in 1982.

_However, some of the post-Charter rulings have themselves been influenced
by United States precedents; Australian lawyers might therefore reasonably
prefer to have recourse to the latter.

So it is natural for Australian, as it is for English, lawyers to give attentlon
to United States jurisprudence. But they should at the same time ask them-
selves a number of difficult questions. Do the principal lines of that jurispru-
dence rest on cultural values, which are particular to American history? Or, to
put it in a more modest way, does a commitment to free speech mean that
Australian (or English) courts should follow US precedents — on the unex-
amined assumption that this is the best (or only) way to honour that commit-
ment? Is there sometimes a good argument for éxamining other approaches, in
particular those found in continental Europe?

These are the issues explored in this article. It is not suggested that United
States free speech law is wholly mlsconcelved But it will be argued that, at least

4 See the article by Boyle, A E, “Freedom of Expression as a Public Interest in English
Law"” (1982) Public Law 574.

"5 Derbyshire County Council v Times Newspapers Ltd [1993] AC 534 held that a local
authority cannot maintain an action in libel, as “such actions would place an undesirable
fetter on freedom of speech”, per Lord Keith at 549.

6 See Barendt, E, “Libel and Freedom of Speech in English Law” (1993) Public Law 449
for development of this argument.
7 376 US 254 (1964).
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in some instances, the jurisprudence of other systems might also be consid-
ered. One preliminary point should be made at this juncture. There is no uni-
form approach to free speech issues in the United States itself. Indeed, the
position is quite opposite. There is fierce debate on the question, for example,
whether it is sometimes lawful under the First Amendment for government to
intervene to promote free speech. But the general view on that question, as on
many other issues in this area, is clear: that the First Amendment usually pre-
cludes such intervention. There is also a division-of opinion on the constitution-
ality of “hate speech” or vilification laws of the kind recently introduced or
proposed in Australian states.8 But again the majority view, recently approved
by the Supreme Court itself,9 is relatively easy to state: such laws are illegitimate
because they proscribe a particular type of speech on the basis of its contents.

There is, it may' be said, a prevailing USA approach to many free speech
questions, and it is this which is set out in the second part of this article. In the
third section I will make some observations concerning the cultural values
which seem to me to underlie American free speech jurisprudence. European
free speech law on some points contrasts quite sharply with that jurispru-
dence, largely, it will be suggested, because the two systems are based on dis-
tinctive values; these differences are explored in the fourth section. The essay
concludes with a short elaboration of these theoretical points in a critique of
the Australian political advertising decision, which unlike the companion Na-
tionwide News case raises hard free speech issues.

v I

It is impossible in the course of a few pages to provide an exhaustive sum-
mary of United States free speech law. What can be given is a survey of some
of the major characteristics of that jurisprudence as it has evolved over the last
30 years. These are primarily achievements of the liberal Warren Court, and
have been largely unaffected by the Burger and Rehnquist courts. Others were
more firmly established under Burger CJ, with reservations expressed by the
surviving Warren liberals, notably Brennan and Marshall JJ. To some extent this
account follows that of Cass Sunstein, a dissenter from the standard perspective
of United States commentators; but I do not think his description of the trends, as
distinct from his commentary on their wisdom, is particularly controversial.10

The first characteristic is the coverage by the First Amendment of types of
speech which at one time were regarded as falling outside the principle alto-
gether. (Speech which is “covered” falls within the First Amendment; it does
not mean that on the facts of the case it is protected.)!! In Chaplinsky v New
Hampshire in 1942 the Court said; 12

8 For a brief summary of these laws and proposals for legislation, see Eastman, K, “Racial
Vilification: the Australian Experience” in Coliver, S (ed), Striking the Balance: Hate
Speeclz, Freedom of Expression and Non-discrimination (1992).

9 RAV Petitioner v City of St Paul, 112 S Ct 2538 (1992).

10 Sunstein, C R, “Free Speech Now” in Stone, G R, Epstein, R A and Sunstem, CR (eds),
The Bill of Rights in the Modern State (1992) 255 at 259-260.

11 See Schauer, F, Free Speech: A Philosophical Enquiry (1982) at 89-92 for the coverage-
protection distinction.

12 315US 568 at 571-2 (1942). The unanimous judgment was given by Murphy J, one of the
most liberal members of the Court.
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There are certain well-defined and narrowly limited classes of speech, the
prevention and punishment of which have never been thought to raise any
Constitutional problem. These include the lewd and obscene, the profane, the
libelous, and the insulting or “fighting” words — those which by their very ut-
terance inflict injury or tend to incite an immediate breach of the peace.
Although the case has never been formally overruled, the quoted proposition
is now very misleading. Libel is covered by the First Amendment, whether
the plaintiff is a public official or figure or even a private individual.13 (The
implications of this point for Australia are clear in light of the recent refer-
ences to-the High Court concerning the impact of the implied free speech right
for libel-law.) The concept of “‘obscenity” has been redefined, so that it refers
in effect only to hard-core pictorial pornography.!4 Emotive lewd epithets are
also immune from legislative restriction.15 Finally, the “fighting words” cate-
gory, at issue in Chaplinsky itself, has been reduced to vanishing point: only
inflammatory speech intended to bring about 1mm1nent violence falls wholly
outside the First Amendment.

From the mid-1970s. commercial speech has usually been treated as. cov-
ered .by the First Amendment, -though restrictions onits dissemination are
more likely to be upheld than they are in the case of political speech.16 In
other words, it is covered, but a substantial state interest, typically in con-
sumer protection, will often justify a restriction on professional or commercial
advertising.17 The First Amendment has also been interpreted to cover in-
stances of so-called “symbolic speech”, for example, the wearing of arm-bands
in protest against the Vietnam warl8 or flag-burning.19 Admittedly, some types
of “speech”, in the dictionary sense of that word, remain wholly outside the
Amendment. Perjury, blackmail and contractual misrepresentations do not raise
constitutional arguments, but overall this class is much smaller than it used to
be 30 years ago.

A second characteristic, in some ways associated with this development, is
that the courts are particularly mistrustful of laws. outlawing or restricting
speech -on the basis of its contents. This principle of content-neutrality ex-
plains the tolerance of “hate speech” or racialist propaganda, which is unique
to the USA among western democracies. To allow a state or local community
to proscribe, say, the marches of Nazi-type political parties is to accept that
government may outlaw speech which it strongly dxshkes 20 The principle may
also determine whether a “time, place and manner’ ’ regulation is acceptable. A

13 The leading decisions are New York Times v Sullivan 376 US 254 (1964) and Gertz v
Robert Welch 418 US 323 (1974). The latter decision constitutionalised the whole law of
libel, even where the plaintiff is a private citizen.

14 See Roth v United States 354 US 476 (1957) and Miller v California 413 US 15(1973).

15 See Cohen v California 403-US 15 (1971), holding the expression “Fuck the Draft” protected.

16 The leading case extending coverage is Virginia State Board of Pharmacyv Virginia Citi-
zens Consumer Council 425 US 748 (1976). -

17 See, eg, Zauderer v Office of Disciplinary Counsel 471 US 626 (1985), upholdmg disclo-
sure requirements to protect the public.

18 Tinker v Des Moines School District 393 US 503 (1974)

19 See Texas v Johnson 491 US 397 (1989); United States v Eichman 496 Us310 (1990)

20 See the decision of the Court of Appeals for the Seventh Circuit in the famous Skokie case,
Collin v Smith 578 F2d 1197 (1978), where the Court refused to ban a Nazi march through
a Jewish suburb. )
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community is free to ban all hoardings or leafleting on the grounds that they
are unsightly or create litter; but it must not allow, say, charities to advertise
in this way, while it proscribes political or commercial displays or leafleting.

This principle looks benign, but it has sometimes been applied to outlaw
what might be regarded as a sensible regulation. For example, a provision in
the federal Public Broadcasting Act 1967 forbidding public broadcasters from
editorialising was held contrary to the First Amendment as a contents-based
restriction on their speech.2! The Supreme Court has also-sometimes been re-
luctant to countenance restrictions on the siting of sex shops, cinemas and
comparable premises.22 It is certainly right for constitutional courts to treat
with great suspicion rules enabling government to choose which views may
be expressed; it would clearly be wrong, for instance, to permit speech by
Liberals or Republicans, but forbid that of members of the Labour or Demo-
crat party. In comparison one might expect courts sometimes to be more toler-
ant of broad classifications with regard to the types of speech which are
permitted or regulated. The US Supreme Court is, however, generally equally
hostile to both kinds of rule.

The third principle is more controversial. United States courts are usually
hostile to arguments that a commitment to freedom of speech entails recogni-
tion' of equal rights to, or opportunities for access to, expression. Thus, they
- have rejected an access right to the broadcasting media,23 a right to leave un-
stamped mail in letter-boxes,24 and a right to put notices on local authority
lamp-posts:25 They are equally unsympathetic to legislative provisions in-
tended to promote the opportunities of (minority) groups for speech, insofar
as these rules would limit the freedom of those who currently enjoy such op-
portunities. This is illustrated first by Miami Herald v Tornillo,26 holding un-
constitutional a Florida statutory right of reply, on the ground that it infringed
a newspaper editor’s free speech and free press rights. Secondly, in Buckley v
Valeo (cited with approval by Mason CJ and McHugh J in the political adver-
tising case) the Supreme Court invalidated provisions of a federal statute limit-
ing expenditure by and for political candidates, provisions which were
designed to bring about greater fairness in the conduct of election campaigns.2’

All these decisions can be defended with good arguments: the first three
cases indicate that the First Amendment does not (usually) institute access or
positive rights to free speech, beyond the cases of access to the traditional
“public fora” (rights to protest on the streets and in parks) recognised by the
courts.: Moreover, the regulations in- question were content-neutral, a feature
which would certainly have dlsposed the Court in their favour. The explanation
. for .the right of reply and campaign financing cases is that the Supreme Court

21 FCCv League of Women Voters of California 468 US 384 (1984). )
22 Thus in Schad v Mount Ephraim Borough 452 US 61 (1981).the Court struck down a com-
munity’s total ban on places of live entertainment which included nude dancing, while it

* had earlier upheld a zoning ordinance regulating “adult theatres”, Young v American Mini

. Theatres 427 US 50(1976).

23 CBSv Democratic National Committee 412 US 94 (1973). . ’

24 US Postal Service v Council-of Greenburgh Civic Assaciation 453 US 114 (1981).

25 City Council for Los Angeles v Vincent 104 S Ct 2118 (1984).

26 418 US 241 (1974).
27 424 US 1 (1976).




154 SYDNEY LAW REVIEW [VOL 16: 149

is extremely reluctant to uphold legislation promoting speech. Put briefly, the
First Amendment is usually interpreted as hostile to government regulation. It
is immaterial that the intervention was intended to increase the range of opin-
ions circulating in society, or that its overall effects would probably be to pro-
duce a greater variety of available speech. In particular, it is irrelevant that the
government acted to limit the effects of what it considers a harmful private
concentration of power, for example, in the ownership of the press or broad-
casting media. By and large the First Amendment confers a freedom against
the government, not against private media oligopolies.28 One doctrinal mani-
festation of this is, of course, the “state action” requirement, that is, that free-
dom of speech (and other freedoms in the Bill of Rights) are only at issue
when there is some element of state (or public) action involved in the restric-
tion. The doctrine would seem readily applicable in Australia, where the im-
plied right to free speech is derived from the principles of representative
government. (It has yet to be decided whether it can be invoked against state
legislation or in areas of law, like libel and contempt of court, governed
largely by the common law.)29

111

All these observations will be familiar to any student of the First Amendment.
What has been less fully explored is how far these developments are explica-
ble in terms of an understanding of free speech principles peculiar to the USA
and rooted in its history and traditions. However, these themes have been
touched on in recent United States commentary, partly of scholars concerned
to defend its distinctive tradition, partly (and more substantially, it seems to
me) by scholars uneasy with certain of its features.30 .

One major theme of American writing on free speech is that government
cannot be trusted to determine truth or the limits of permissible political and
social debate. Indeed, this has been regarded as a vital element in the justifica-
tion for the free speech principle: \

Freedom of speech is based in large part on a distrust of the ability of gov-
ernment to make the necessary distinctions, a distrust of governmental deter-
minations of truth and falsity, an appreciation of the fallibility of political
leaders, and a somewhat deeper distrust of governmental power in a more
general sense.3!

To be coherent, this rationale for freedom of speech must surely be linked to
Mill’s famous truth argument or to those arguments which base freedom of
expression on the right of individuals to decide for themselves the good life.32

28 One qualification to this position was approved in the Red Lion case (395 US 367 (1969)),
upholding a right of reply to personal attacks on the broadcasting media. :

29 See the doubts expressed by Brennan J in the Nationwide News case, abovenl at 52.

30 Examples of works sympathetic to the principal lines of development sketched in Part II
are Powe, L A, American Broadcasting and the First Amendment (1987) and The Fourth
Estate and the Constitution (1991) and Smolla, above n3. For articles critical of the
American Tradition, see Fiss, O M, “Free Speech and Social Structure” (1986) 71 lowa
LR 1405 and “Why the State?”, (1987) 100 Harv LR 781 and Sunstein, above nl0.

31" Schauer above nl1 at 86.

32 See the arguments, eg, of Scanlon, T M, “A Theory of Freedom of Expresslon” 1972) 1
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We need only be particularly suspicious of government (or for that matter pri-
vate) regulation of speech, if we have first shown that there is something spe-
cial about speech, in comparison, say, with economic activity.

On the assumption that freedom of speech is worthy of special (constitu-
tional) protection, it is important to ask whether restrictions on speech im-
posed by the state differ fundamentally from those imposed by private people
and institutions. Charles Fried argues that they do, because the state controls
or in some sense is the law; private restrictions in contrast are imposed by the
private person’s own exercise of liberty, a right to privacy or a property
right.33 On the other hand, the effects of private restrictions on speech may be
just as significant as those imposed by the state. Consider, for example, the
impact on political debate, if all newspapers and broadcasting companies were
controlled by one or two magnates, sympathetic to right-wing political parties.
Also imagine that this happened in a society which had no public broadcast-
ing system and which, moreover,-imposed no positive programme require-
ments on broadcasters, let alone the press, because they were regarded as
content-based restrictions.

Another important aspect of the “dlstrust of government” perspective is the
famous slippery slope argument. If government is allowed to outlaw an admit-
tedly dangerous type of speech or something on the margins of “speech”, for
example, explicit pornography, then inevitably it will slide down the slope
and start to ban some types of harmless speech. This argument has exercised
an enormous influence on US free speech jurisprudence, dictating, for exam-
ple, the narrow definition of “obscenity” which allows for the unhindered
publication of much indecent and pretty revolting material. It also-constitutes
one of the most important arguments for the unique US tolerance of “hate
speech”: if legislatures or universities were allowed to ban racialist insults,
they would next start to police the quality of political debate.

What is odd about this argument is that it reveals doubts about the capacity
of the courts themselves to draw the right lines, as well as a mistrust of the
legislature. Let us suppose that the Supreme Court upheld as constitutional a
tightly-drawn vilification- ordinance, criminalising insulting remarks or litera-
ture disseminated directly to members of the insulted group. That would only
lead to a slide down the notorious slippery-slope, if first, a state legislature
were to enact broader prohibitions and secondly, state courts failed to distin-
guish the constitutionality of this later legislation from that of the earlier nar-
rowly drawn ordinance. Of course, until the correct decision (invalidating the
second statute) was reached, some speéch which ought to be permitted might
be the subject of criminal proceedings and other prospective publishers might
be deterred from speaking. Surely these temporary effects, however unattrac-
tive, do not provide a decisive argument against the drawing of lines between
permissible and impermissible speech? :

~ The American suspicion of government assumes more paranond proportions
when it is directed against legislative measures (actual or potential) designed to

Phil & Public Affs 204, and of Fried, C, “The New First Amendment Jurisprudence: A
Threat to Liberty”, in Stone et al, above n10 at 232-3. -
33 Fried, id at 236-7. _
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promote or enhance speech. Access rights to the media and political financing
rules, for example, are suspect because government might police them in a
discriminatory way. A government arbiter determining access to a public fo-
rum could not, it is claimed, be content-neutral.34 There may be some warrant
for this scepticism in recent United States history. Members of administrative
agencies, such as the Federal Communications Commission, are appointed ex-
clusively by the President, and have generally been chosen to implement his
political ideology. There has been great controversy about the award of funds
by the National Endowment for the Arts to support “indecent” art exhibitions;
inevitably the allocation of limited resources in this context will create admin-
istrative and perhaps constitutional problems.35

But regulatory authorities for the press and broadcasting: medla, for the
oversight of elections and for the allocation of government funds, should be
independent of government. Indeed, the balanced composition of the bodies
regulating public and private broadcasting is regarded in Germany as one of
the principal attributes of the broadcasting freedom guaranteed in the Basic
Law.36 Positive rules to promote speech can be administered in a neutral man-
ner and in a way which increases the range of opinions discussed in a particu-
lar society, with minimal risk of government control. There is in short a
distinction between state control of speech, which is bad, and its regulation in
some contexts by an independent public authority, which may be beneficial.

Another idea running through United: States free speech theory is that truth
should be determined in the “market-place”. The idea goes back to Holmes J’s
famous judgment in Abrams: “the best test of truth is the power of the thought
to get itself accepted in the competition of the market”.37 This remark really
amounts to a denial of the notion of objective truth. The success of an idea in
the market-place does not necessarily show its truth, but perhaps only its at-
tractiveness. Notwithstanding its incoherence, this theory has exercised a sig-
nificant influence on the development of free speech law, reinforcing the
distrust-of government, which, as already emphasised, is another peculiar feature
of the US approach to freedom of speech. It has played a part in the extension of
the First Amendment to cover much commercial speech, in the de-regulation of
programme standards and the removal of broadcast advertising limits (even for a
time for children’s programmes), and in justifying the absence of restraints on the
spending of political parties. In, all these situations it is argued that individual
choice in the free market provides the best control. For example, if advertisements
flatter the services and products they promote or unregulated television offers
poor quality programmes, a self-correcting market mechanism will operate.

“To be fair, there are many critics of this ideology in the United States it-
self 38 Equally it has some adherents in Europe, particularly in the United
Kingdom. But I doubt whether it has exercised any great influence on free speech
law outside the USA. Certainly Australian lawyers considering the- import,

34 1d at 251.
35 For a discussion of the controversy arising from the funding of exhibitions of Mapplethorpe’s
work, see Fiss, O M, “State Activism and State Censorship™ (1991) 100 Yale LJ 2087
- 36 See Barendt, E, Broadcasting Law (1993) at 41, 60--3.
37 250 US 616 at 630-1 (1919).
. 38 See especially Sunstein above n10 at 285-9,
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whether selective or wholesale, of US free speech Junsprudence should reflect
on the coherence of the market-place theory and ‘examine its underlying as-
sumptions. Among these is the belief that existing distributions in the market
are broadly just-and that it is right to protect them through the law, even to the
extent of giving them constitutional guarantees. For example, the guarantee of
a newspaper editor’s or owner’s free speech and press rights against claimed
rights of reply and access would seem to rest on that assumption — although
it is arguable that recognition of reply and access rights would increase the
range of views available for public discussion. Another awkward question for
proponents of the theory is whether in practice the self-correcting market
mechanism works; for instance, in the absence of programme standards, do ad-
vertisers and viewers successfully press for better quality material on television?

* Finally, these features of US free speech theory are obviously connected
with United States history and politics. Americans have always been distrust-
ful of government, an attitude rooted in the origins of the country, the gaining
of its indepcndencé from a remote and ineffective British regime, and later the
pioneering spirit of the nineteenth century. Equally, socialist and egalitarian
political theory has exercised relatively little mﬂuence on American thmkmg
about fundamental rights.

As far as freedom of speech and media freedom are concemed, a few
points seem particularly striking. One is that the USA was geographically and
psychologically far removed from experience of the totalitarian regimes in
Europe of the late 1920s and 1930s. That was the time when the Supreme
Court first began to take the free speech limb of the First Amendment seri-
ously, applying it to strike down state legislation. It is perhaps not surprising
that US politicians and courts have usually shown a greater tolerance of ra-
cialist and other extremist speech than their European contemporaries. In con-
trast, during the First World War and its immediate aftermath; and again
during the early years of the Cold War, the courts were more hesitant to strike
down restrictions on freedom of speech particularly when they were incorpo-
rated in Acts of Congress. Secondly, in contrast to the posmon in Europe and
Australia there was until recently no public' broadcasting in the USA. Even
now it plays a very minor role compared to the networks and private cable
systems. As a result broadcasting regulation is more lax in the USA than in
other countries, where the public service model has influenced to some extent
the government of private radio and television. A third point is that the Presi-
dential and gubernatorial system of government has probably contributed to the
blurring of political and personal questions, and the constitutionalising of libel
and privacy actions to the particular advantage of the institutional press.39

v

Post-war European constitutions cover freedom of .speec_h,kanion_g the other
fundamental rights guaranteed to individuals. One of the most important. of

39 See the article by Schauer, F, “Social Foundations of the Law of Defamation: A Compara-
tive Analysis” (1980) 1 J Medm Law & Practice 3, which draws a stmng contrast between
US and UK law in this context; )
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these constitutions has been the German Basic Law, originally drawn up for
West Germany and now governing the united country. (The rich jurisprudence
of the German Constitutional Court has recently attracted the attention of An-
glo-American scholars.)40 Article 5(1) provides that everyone has the right to
disseminate his or her opinions and the right to receive information from gen-
erally accessible sources. Press and broadcasting freedom are guaranteed by
the same Article, which also explicitly forbids censorship. These rights may
be limited by.general laws, by provisions to protect youth and by “the right to
inviolability of personal honour”.4! Freedom of expression (Meinungsfreiheit)
is interpreted by the German Constitutional Court in the context of the other
rights guaranteed by-the Basic Law. The most important of these is-the invio-
lable dignity of man guaranteed by Article 1. This provision, one of the few
which cannot be amended, states that “[t]he German people acknowledge in-
violable and inalienable rights as the basis of” the community. What is most
strkag from the text of the Basic Law itself is its emphasis on freedom of ex-
pression and other basic rights as fundamental human rights, a perspective
also evidenced by the Universal Declaration of Human Rights and by the
European Convention, both. legacies of the Second World War. The German
Constitutional Court has similarly stressed the importance of free speech to
the development of the human personahty, as well as its essential contribution
to the formation of public opmlon on social and political issues.42 On the
other hand, it is hard to find either in the Court’s Junsprudence or in academic
writing any echo of the arguments frequently made in the United States to jus-
tify the free speech guarantee: the market—place of ideas rationale, and the dis-
trust of government and the courts’ ability to draw appropriate lines.

This perspective has important consequences. If freedom of spccch is re-
garded as a fundamental human right, it becomes more difficult to justify the
coverage of commercial speech and the extension of the principle to corporate
speech, as has happened in the United States.43 The German Constitutional
Court has ruled a number of times on party.and election financing laws, in
particular on the constitutionality of provisions for tax deductions in respect
of individual and corporate contributions. In none of these cases was Article 5
seriously put in issue. The Court has similarly been unwilling to extend it to
cover commercial advertising. (The European Court of Human Rights has,
howeyver, held in a case brought from Germany that the. provision of information
by a veterinary surgeon is covered by Article 10 of the ECHR,44 but refused to
hold that it protected dlsparagmg advertising of mail-order firms published in a
trade magazine. 5 _ v

40 In particular, see Kommers, D P, The Constitutional Jurisprudence of the Federal Repub-
lic of Germany (1989) and “The Jurisprudence of Free Speech in the Umted States and the
Federal Republic of Germany™ (1980) 53 South Calg‘ LR 657.

. 41 Article 5(2)..

42 See the famous Liith case, (1958) 7 BVerfGE 198 and (1980) 54 BVerfGE 12 at 136-7.

43 - See Goerlich, H, “Fundamental Constitutional Rights: Content, Meaning and General
Doctrines”, in Karpen, U (ed), The Constitution of the Federal Republic of Germany,

- (1988) at 45, 56-7. .

44 Barthold v Germany.[1985] 7 EHRR 38, -

45 Markt Intern and Beerman v Germany [1990] 12 EHRR 161.
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Another feature, particularly evident in libel cases, is the Constitutional
Court’s insistence on the detailed balancing of relevant constitutional and
other interests by the lower civil and administrative courts.46 What concerns it
is that proper consideration has been given to relevant constitutional values.
That is a radically different approach from that of the US Supreme Court. In
libel and other contexts that Court is more inclined to formulate general rules,
which must then be observed by lower federal and state courts. The American
commentator Melville Nimmer characterised this difference as that between
ad hoc and definitional balancing.47 In his view the latter had the advantages
of greater predictability of decision and a wider scope for free speech. Under
definitional balancing a rule is formulated to allow a margin of error in favour
of speech: so the famous New York Times absolute malice rule allows some
inaccurate defamatory allegations to be published, as that is preferable to a
case-by-case weighing of speech and reputation interests, which would some-
times lead to liability for (and the chilling of) true speech.

Another example of the difference between the two jurisdictions is shown
By -their distinctive approaches to-hate speech. Not surprisingly Germany has
strict group libel and racial hatred laws. These limit freedom of expression; if
challenged under Article 5, they would certainly be upheld as general laws
which properly limit Meinungsfreiheit or as laws protecting personal honour.
One crucial factor would be that any balancing of free speech against the gen-
eral laws or against reputation rights would have to take account of the dignity
of persons guaranteed by Article 1 of the Basic Law.48 That is a more funda-
mental right even than freedom of speech, giving the balancing process a di-
mension entirely absent from United States argument in this context. It should
be added that France, Britain and other European countries all have laws on
their statute-book proscribing incitement to racial, and in some cases relig-
ious, hatred.#9 In contrast United States law, as already mentioned, uniquely
sets its face against hate speech laws, largely because if they were counte-
nanced there would (it is feared) be a slide down the slippery slope to the sup-
pression of acceptable political speech. In this respect, Australian law probably
has more in common with the European approach than that adopted in the USA.

- A further characteristic of the continental European approach, again con-
nected with the human rights perspective in German and ECHR law, is the
doctrine of abuse of rights. In Germany this may lead to forfeiture of certain:
basic constitutional rights, including freedom of speech and freedom of the
press, though only after a decision of the Constitutional Court.50 Again, there
is no equivalent provision in the US Constitution. -

But of more interest than these differences, partly explicable in terms of the

constitutional texts, the German Court (and some other continental Junsdxctlons)
are much more willing than the United States Supreme Court to countenance

For a brief discussion, see Barendt, E, Freedom of Speech (1987) at 150, 171-2, 184-7.
“The Right to Speak from Times to Time: First Amendment Thcory Apphed to leel and
Misapplied to Privacy”, (1968) 56 Calif LR 935.

See the Mephisto case, (1971) 30 BVerfGE 173.

For a vigorous defence of the strong French laws in this area, see F.nera, R, “In Defence of Ci-
vility: Racial Incitement and Group Libel in French Law”, in Cohver, above n8 at 144. i
Article 18 of the Basic Law, and see Art 17 of the ECHR.




160 SYDNEY LAW REVIEW [VOL 16: 149

fegislation promoting freedom of speech. In other words, at least in some con-
texts, freedom of speech is not solely a negative freedom, guaranteed merely
against interference by government. In its early decisions the Court took the
view that the rights set out in the first Part of the Basic.Law were primarily in-
stituted to protect the citizen against the state. Later it formulated the doctrine
that the provisions “establish a value order that represents a fundamental con-
stitutional decision in all areas of law.”5! In the case from which this state-
ment is taken the Court required state legislatures to reformulate their
university admissions rules in the light of the constitutional right to choose an
occupation, profession and place of training, and of the basic right of equallty,
guaranteed by Articles 1, 2 and 3 respectively.

The general principle formulated in the umversuy admission case has had
two consequences for freedom of speech law in Germany. One is that there is
little difficulty in applying the freedom to purely private disputes; the law of
libel and privacy, for example, must be developed in light of the freedom of
expression guaranteed by Article 5, though account must also be taken by the
ordinary civil courts of Article 2(right to the development of the personality)
and Article 1 (human dignity). Secondly, the Court requires the legislature to
promote the values of freedom of speech in the way, for example, it frames
broadcasting legislation. In that context freedom of expression is not merely a
negative or defensive right. Thus, the Court requires both public and private
broadcasting legislation to provide for supervisory authorities representative
of all significant interest groups, and to lay down minimum programme stand-
ards in the interests of listeners and viewers.52 In short, the law not only may,
but must, promote freedom of expression. The Court tries to meet anxiety
about the dangers of regulation and of administrative discretion by its- insis-
tence that the most important rules are set out in primary legislation. -

- This approach ‘is shared in the broadcasting and press context by the
French Constitutional Council and by the Italian Constitutional Court. The
former has developed the constitutional principle of pluralism of voices in the
media as an attribute of the freedom of speech guaranteed by Article 11 of the
Declaration of the Rights of Man. Thus, press legislation should effectively
prevent the development of concentrations of press power, though the Council
probably weakened this principle when it invalidated retrospective application
of the market share ceilings.33 The principle was applied to broadcasting leg-
islation in 1986, when the-Council struck down the competition provisions of
the Chirac Bill as inadequate to limit, for example, the growth of multi-media
oligopolies.>* So in France and other .countries freedom of speech is not regarded
purely as a limit on what government may do, but as a value which may require it to
act to break up concentrations and to promote plurahsm of voices.

The protectmn of freedom of speech in Britain is at the moment too rudi-
mentary to give a clear indication of how far it shares the continental European

51 Numerus Clausus case, (1972) 33 BVerfGE 303 at 330..

52 There have been six major decisions of the Court on broadcasting leglslauon perhaps the
most important rulings are the First Television case, (1961) 12 BVerfGE 205 and the
Fourth Television case, (1986) 76 BVerfGE 118. .

53 See Decision-84—181 of 11 October 1984 and Decmon 86—210 of 29 J uly 1986.

54 Decision 86-217 of 18 September 1986. :
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perspective or whether it will have more in common with-the US free market
approach. Admittedly freedom of expression is sometimes recognised as a
positive value; the Monopolies and Mergers Commission is, for example, re-
quired to consider the impact of a press merger on “the need for accurate pres-
entation of news and free expression of opinion” when reporting whether it
would operate against the public interest.55 Further, the history of broadcast-
ing regulation in the United Kingdom has much more in common with that in
other European countries than it has with USA law. For obvious reasons Brit-
ain is generally as vulnerable as Australia to the wholesale import of Ameri-
can legal ideas; on the other hand its participation in the European Human Rights
Convention makes it more probable that it will adopt a predominantly European
approach to human nghts law, mcludmg freedom of speech questions.

V.

‘What might be the implications of this brief comparative survey for the Aus-
tralian High Court’s developing free speech jurisprudence? It should be em-
-phasised that the very nature of the Australian implied right, derived from the
Constitution’s . adherence to the principles of representative government,
makes comparisons with United. States or German free speech law difficult,
perhaps even artificial. In the USA and Germany (and many other jurisdic-
tions) freedom of speech is regarded as worthy of constitutional protection,
because it contributes to the development of the human personality, as well as
because it plays a significant role in safeguarding an effective democratic sys-
tem of government.56 A consequence of this broad underpinning is that in
these jurisdictions the right may easily be extended to cover artistic and moral
discourse, literature (including sexually explicit material), and at least in the.
United States commercial speech, including advertising. -

At first glance, the Australian implied right seems' apt only to cover that
speech which is obviously pertinert to election campaigns-or to the conduct of
government. Thus, in the Nationwide News case, Brennan J, in the Court’s
most comprehensive judgment, refers to the “freedom of public discussion of
political and economic matters”, and to “the freedom to discuss governments
and governmental institutions:and political matters”.57 These formulations
were clearly wide enough to cover the speech at issue in that case {(a stinging
attack on the integrity of the Australian Industrial Relations Commission) and
in the companion political advertising case, advertisements on radio and tele-.
vision held to be wrongly proscribed by the political broadcasting legislation.
It is far from clear, ‘on ‘the -other -hand, from Brennan.J’s definitions of its
scope that the freedom would cover, say, commercial advertisements, pornog-
raphy, the distribution of information about contraceptive and abortion assis-
tance or many other types of speech which fall under the First Amendment.

The High Court will inevitably be called on to determme the scope of the
1mplxed rlght to-free speech in the next few years The first question to resolve,

55 Fair Trading Act 1973, s59(3).
56 Above nd6 at 314,
57 Above nl at at 47, 51.
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as already mentioned, will be how far; if at all, it covers defamatory attacks on
politicians and public officials — an issue which the Supreme Court did not
really confront until some 40 years or more after it first gave the First Amend-
ment teeth at the end of the First World War. In my view it would be wrong
for the Court not to extend the implied right to cover at least some types of li-
bel and many of the other categories of expression which would certainly be
regarded as covered in the USA or Germany: speech about religious and
moral issues, artistic expression, including literature, drama and (some) sexu-
ally explicit material, and much information about, say, the availability and
pnce of medical goods and services.

" The experience of other countries shows that such developments are likely,
albeit not inevitable. It is very difficult for courts to draw a bright line and to
exclude altogether broad categories of what the dictionary terms “speech”
from constitutional coverage — as the Supreme Court tried to do in the
Chaplinsky ruling.58 There are good reasons why attempts to draw such a line
cannot be sustained. Arguments about the wisdom of proscribing, say, the dis-
semination of advice about abortion facilities or ‘of blasphemous speech can
easily become political, as they have recently been'in Ireland>? and in Eng-
land respectively.60 It would be hard for the electorate to make up its mind
about the wisdom of such proscriptions, if it were denied access to the “of-
fending” material in the first place. At all events, the US courts niow refuse to
draw a line at the points suggested in the Chaplinsky decision and (still) advo-
cated by constitutional conservatives such as Robert Bork.6! A sharp distinc-
tion cannot easily be drawn between, say, speech advocating the tolerance of
obscenity and publication of the obscenity itself: both should be permitted,
provided at any rate that the latter makes a minimal attempt to appeal to the
intellect or aesthetic senses, rather than solely an appeal to prurient instincts.
Advocacy of law reform in this area cannot be made properly without some
dissemination of the material in question.

These practlcal points are reinforced in American Jurlsprudence by the hos-
tility to contents-based distinctions referred to in Part II of this article. While
some of its applications may be hard to support, the basic principle is sound.
Constitutional courts should not allow Parliament (in effect the government) to
discriminate between permitted respectable political discourse on the one hand,
and forbidden types of communication — even indecent or pornographic speech
— on the other. Arguably, the High Court of ‘Australia has already implicitly
rejected a distinction of this type in the political advertising case. While Bren-
nan J in dissent was prepared to uphold the outlawing of paid political adver-
tisements on the ground inter alia that they trivialise the democratic process,52

58 See Part II of this article.

59 See the controversy and Referendum Campaign conceming abortion advice, discussed in
Open Door Counselling and Diblin Well Woman v Ireland (1993) 15 EHRR 244. -

60 The publication of Satanic Verses has not become a major national political issue, but the
resulu'ng unrest in the Muslim community has been an element in some local election
campaigns and has led to the institution of a Muslim “Parliament”. ’

61 See his classic article, “Neutral Principles and Some First Amendment Problems” (1971)
47 Indiana LJ 1.

62 (1992) 177 CLR 106 at 160.
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the Court majority was presumably unimpressed by this argument. Only Ma-
son CJ paid much explicit attention to it, arguing that

[T]he Court should be astute not to accept at face value claims by the legis-
lature and the Executive that freedom of communication will, unless cur-
tailed, bring about corruption and distortion of the electoral process.63

Moreover, Deane and Toohey JJ pointed out in their joint majority judgment
that commercial advertisements on radio and television were permitted. The
political broadcasting legislation, therefore, imposed-an atypical discrimina-
tory ban on political election advertisements. The ban was very unusual in
that political speech is usually more fully protected than commercial speech,
in-particular advertisements.64 In these two respects, therefore, the political
advertising shows a hostility to contents-based bans on speech, ‘which would
be familiar to any student of USA Junsprudence and which is surely nght in
principle.

Other aspects of the political advertising case show the influence of USA
thinking on free speech. The majority of the Court as well as the two dissent-
ers, Brennan and Dawson JJ, were sympathetic to some of the government’s
objectives in securing the enactment of the political broadcasting legislation;
the prevention of corruption and of the undue influence potentially exercis- -
able by richer parties and candidates through their ability to purchase more
advertising time. But the majority found that the total ban on political adver-
tisements, with provision for free election broadcasts for established parties
and incumbent candidates (and other applicants at the discretion of the Tribu-
nal), was too clumsy a method of achieving these aims. Contrary to the gov-
ernment’s contentions, the scheme was poorly-suited to bring about “a level
playing field”. Some of the judges, especially Mason CJ, Deane and Toohey
JJ, indicated that more narrowly drawn regulations, perhaps limiting the ad-
vertising expenditure of parties and individual candidates, might have been
upheld. This approach is in effect similar to the US doctrine that laws regulat-
ing speech (or “speech-related conduct”)65 can only be upheld when they are
the “least restrictive means” to bring about the compelling or substantial pub-
lic interest justifying the regulation. To put it another way, restrictions must
be narrowly tailored to.fit the legitimate end pursued by government other-
wise they will be regarded as disproportionate.

Another objection to the political broadcasting legislation, hinted at by
McHugh J,56 was that while it proscribed political advertising on radio and
television, it left press advertising wholly unregulated. If the government had
seriously intended to achieve “a level playing field” between rich-and less well-
off parties and candidates, it should have enacted comprehensive restrictions, lim-
iting election expenditure on advertisements on hoardings and in the press and
magazines, as well on the broadcast media. To employ -another term familiar in
US jurisprudence, the legislation was flawed because it was “under-inclusive”;

63 Idat 145.

64 Above nd6 at 55-7, 61-2, 95-7.

65 See US v O'Brien 391 US 367 (1968).
66 (1992) 177 CLR 106 at 239.
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it discriminated without apparent reason between various means of political
advertising.

The most important feature of the legislation at issue in the political adver-
tising case is that it was designed to promote the quality of political speech
and debate at election time. Indeed, it is this aspect of the case which made it
such a troublesome one.to resolve. Although the scheme had imperfections,
the Commonwealth Parliament’s (and government’s) intentions could be re-
garded as honourable. Moreover, it could be argued in its defence that the leg-
islation did not restrict the content of the communications (the manifestos.and
messages of political parties), but rather their style and manner of presenta-
tion.. (The Political Broadcasts and Political Disclosures Act 1991 in effect
required parties and candidates fo.communicate by two minute broadcasts
rather than by thirty second (or shorter) sound-bites.) A similar point inciden-
tally was accepted by the House of Lords in the notorious broadcasting ban
case, when it treated the outlawing of broadcast interviews with Northern Ire-
land terrorist sympathisers as a restraint on the manner by which their ideas
were communicated rather than on their substance.67.

These arguments were rejected by the Australian High Court Followmg
the US decision in Buckley v ValeoS8 it treated the legislation as tantamount to
a ban on political communication, rather than a “‘manner and place” regula-
tion. Apart from Brennan J in dissent, its members ignored the argument that
the legislation was intended to promote electoral debate by ensuring. that mi-
nority parties and candidates enjoyed some. free-time access to radio and tele-
vision. In its support for broadcast advertising and in its apparent indifference
to the risk that rich parties will buy more. advertising time, the High Court
adopted an approach which seems remarkably similar to the free market per-
spectlve of the US Supreme Court. . o

VI

In a remarkable passage towards the énd of his judgment, McHugh J indeed
claimed that the USA Constitution provides a more appropriate analogy for
Australia than the legal experience in (mainly) continental European countries
on which the Commonwealth had relied.69 It had argued that in these coun-
tries restrictions on political advertising have been imposed without success-
ful challenge, despite the. existence :in  their - constitutions - of clauses
guaranteeing freedom of expression. McHugh J found this point unpersuasive
because freedom of speech in those constitutions is a general right, subject to
some permissible legislative restriction. In.contrast, he appears to think that
the First Amendment, like the Australian implied right, somehow necessarily cur-
tailed “the legislative power of the central government to control elections”.70. -

67 R v Secretary of State for the Home Department, ex parte Brind [1991] 1 AC 696 per Lord
Bridge at 749.

68 424 US 1 (1976).

69 (1992) 177 CLR 106 at 240-41.

70 Id at 241.
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McHugh J’s argument is wholly-unconvincing. Like Article 5 of the Ger-
man Basic Law and many other European provisions, the text of the First
Amendment creates an explicit and general right to freedom of speech and the
press, quite different from the Australian implied right derived, as it.is, from
principles underlying the Constitution. Admittedly, the First Amendment, un-
like the German provision, does not allow for legislative qualifications to the
right; but that is immaterial, for the Supreme Court has never regarded the
freedom as absolute. In reality the US analogy is only particularly helpful to
Australian (or English) lawyers when they choose to draw on it.

Lawyers contemplating the import of US free speech jurisprudence should
remember that much of it rests on a distinctive set of controversial principles,
in particular, the concept of the “market-place of ideas” and a deep distrust of
government intervention, no matter how beneficent it may appear. An uncriti-
cal reliance onthat jurisprudence would entail, for example, the invalidation
of racial vilification laws and much media regulation, both of which would be
upheld in most other countries. Moreover, the American “Free Speech Tradi-
tion”, as it has been termed, is subject to vigorous criticism from within the
USA itself.7! Australian lawyers should always consider what the Supreme
Court says about freedom of speech, but it would also be advisable for them
to consider other approaches to an understanding of that freedom.

71 The term was coined by Harry Kalven: see Fiss above n30.






