
vene. Technical sophistication is not necessarily so good in domestic as in
criminal law. The degree to which. substantive definitions and procedural
elaboration control judicial power at any level can easily be exaggerated. In
large measure, and inevitably, judges of any kind have to be trusted to seek
justly the substance of things.215 Here legalism helps only up to a point. That
point is more quickly reached ,in domestic than in higher public tribunals.

J. R. FORB·ES*

215. Cassel v. Inglis [1916] 2 Ch. at 226; Weinberger v.Inglis [1918] 1 Ch. 517 at 549.

Postscript:

Legal Representation: At the time of writing, Enderby Town Football Club v
Football Association Ltd [1970] 3 W.L.R. 1021 was not available. This
decision seems to support our thesis, that within the common law system, new
'natural justice' rules evolve very slowly. In Enderby, Denning M.R. takes
occasion to explain (modify?) the inconclusive decision in Pett (C.A.) supra.
In Enderby, we hear no more of the 'agency' rationale for a supposed right to
counsel. (Cf. Pett (C.A.) supra.) Semble, where the rules are silent, the
tribunal may refuse to hear lawyers, provided it decides this on the merits, and
not according to an a priori general policy. Semble, also, (per Fenton Atkinson
and Cairns L.IJ.) that an express provision in the club's rules excluding lawyers
from its tribunal does not offend natural justice, provided, at any rate (per
Denning M.R.) that such rule leaves the tribunal a discretion to allow lawyers in
an exceptional case.

*B.A., LL.B. (Syd.), Barrister-at-Iaw (N.S.W.), Solicitor (Qld.), Senior Lecturer in
Law, University of Queensland.

Correspondence

The Editors,
University of Queensland Law Journal.

Dear Sirs,

It is worthwhile to reflect on the reason why students, although invited to do
so, did not take any great part in the process of revising the curriculunl. It was,
I think, because they felt they had little to contribute; how does a man who has
never practised know what intellectual equipment he needs? The professional
bodies were, of course, consulted on this occasion, but there is no continuing
"feed-back" of information from the profession to the University. If it is,. as I
think it to be, an important function of a law sch091 to train lawyers, it is
unfortunate that there is really very little detai1~d contact between the profession
and academics in matters of law teaching. SOUle law teachers are inclined to
think that too great a professional influence in teaching would tend to make
the law school a training ground for a race of super-clerks, having saleable
practical skills, but little basic legal education. To some extent this anti-profes­
sional attitude is justified, but it is capable of producing ideas which seenl to me
mere delusions. For example, there is, a notion current that some legal subjects
have "academic value" and some have not. Those containing ,a large proportion
of case law, such as tort, are perhaps thought to be more cultural than subjects
like criminal law. Such distinctions seem to have little rational basis. Although
it is no doubt more difficult to teach codified law, students who intend to be

i
ii. anything more than legal dilettanti will be constantly grappling with statutes,
!. from which it follows that skill in their analysis is an important part of legal
Id·'I e ucatlOn. ..

I Apart from what I might call the uncultured statute delusion, I have noticed
others, such as the drafting delusion. Lawyers who practise mainly as advocates
in the appellate courts have little to do with drafting legal documents, but the
other 95 % of the legal population engage frequently in that task. In spite of and
I think partly because of the, evident practical value of drafting skills, no serious
attempt is made to teach them. This is so although the subject is capable of
academic treatment-indeed it is arguably a higher discipline than skill in
pursuing the woolly casuistries of case law. One must of course concede that
the teaching of legal drafting as an integral part of such subjects as contract, land
law, commercial law and the like would be difficult, perhaps so difficult that the
lack of such teaching cannot be remedied. My point is that it is rejected for
quite the wrong reason, because it is thought not to be academic enough.

The academic world has over-reacted to the profession's clamour for a
"practical" course. Faced with the fact, and it is a fact, that the. new graduate
has not acquired some legal abilities, his teachers seek to justify that position by
saying that this has been necessitated by concentration on matters of cultural
value. The unlettered rude practitioner wants a practical course for all the wrong
reasons, no doubt; he hopes it will be shorter and easier, to smooth the path
for his son, and he seems concerned only with money-making skills. These bad
motives have made the academic feel comfortable in rejecting the practitioner's
criticism and have made him more convinced than ever that his present methods
result in the production of a legally cultured graduate. More specifically, this



over-reaction has entrenched the notion that if you aim at the production ~•. ':f
people with the skills necessary to become appellate lawyers (except, of cours.:,
the actual sordid speaking on one's feet) then all lesser grades of lawyer wi'l
pop out, so to speak, as by-products. More specifically still, it has I think co~­
tributed to the present sad situation in Queensland where a large proportion .••
solicitors will become qualified. without the benefit of any instruction fro •.
professional teachers of the law. . .

Yours truly,
C. W. PINCUS.

[Mr. Pincus is a member of the Queensland Bar.]

[The Editors invited the Dean-el~ct, Professor K. W. Ryan, to comme
upon Mr. Pincus' letter. A note from Professor Ryan appears below.]

The Editors,
University of Queensland Law Journal. I
Dear Sirs, ~

There are many points in the letter from Mr. Pincus with which I fully agre .
In particular, I am sure that he is right in saying that any distinction betwee
legal subjects on the basis that some have higher academic value than others;
higWy questionable; and it is unfortunately a just criticism of much Universit
law teaching that it assumes that the only skills which matter are those which ar
exercised in appellate jurisdictions. ~

I have no doubt that the University should be ready, as indeed it alwa~
has been, to provide courses and tuition in all branches of the law which a
required by the legal profession for admission to its ranks. It should also b

l

prepared, within the limits of its resources, to provide courses and tuition i
other areas of legal interest, particularly for the increasing number of la
students who have no wish to practise as barristers or solicitors. ~..

The main issue with which we are faced in revising the curriculum is n t
one as to the relative merits of "academic" and "practical" subjects (even assu .­
ing that distinction make~ sense); it is rather as to the degree of choice WhiC~'1
should be accorded to students who wish to obtain a law degree from th
Univ:rsity. ~t is obviously possible to have a wide variety of opinions on th }
questIon. It IS also possible to have an equally wide variety of opinions on the
question of the prescriptions which should be laid down for admission to th~
legal profession.

It .may be that the pr?f:ssion in exercising its undoubted right to determine th'
reqUIrements for admIsSIon to practice, and the University in exercising i
equally clear right to prescribe the conditions for awarding its degree, will ndt
be able to agree on a common formula for both the degree and for admissiorl.
But I would regard this as an unhappy result. We have been able in the pa t
to r~ach accord on this matter, and I am confident it will be possible to do s
agaIn.

Yours. faithfully
K. W. RYAN.

Legal Landmarks

AUSTRALIAN LEGISLATION ON SEDENTARY RESOURCES

OF THE CONTINENTAL SHELF

The question whether particular marine resources may be classified as
sedentary resources under article 2 (4) of the Convention on the Continental
Shelf is one which has given rise to disputes between deep sea fishing countries
and countries whose fishing is restricted to· adjacent nlaritime areas. The
tendency of some of the deep sea fishing countries has been to restric;t, as far as
possible, the species falling within the definition of a sedentary organisnl while
the tendency of some of the developing countries in the latter group has tended
to give an enlarged definition to the class of organisms coming under the
Convention.!

In 1968 the Australian Parliament enacted the C~ntinental Shelf (Living
Natural Resources) Act2 the main effect of which was to enable the Governor­
General to proclaim marine organisms as coming within the definition of article
2 (4) as being "organisms which at the harvestable stage either are immobile on
or under the seabed or are unable to move except in constant physical contact
with the seabed or the subsoil." The Act also empowered the Executive to
impose conservation controls in respect of specific sedentary resources in areas
adjacent to the Australian coastline. The pattern of the legislation may well
establish a precedent for future international regulation of marine resources.

The basis of the legislation is to be found in four sections of the Act: sections
7, 11, 12 and 13. Section 7 provides that where the Governor-General is
satisfied that a marine organism of any kind is, for the purposes of the Con­
vention, part of the living natural Jesources of the continental shelf by reason
of the fact that it belongs to sedentary species, he may by proclamation declare
the organism to be a sedentary organism. Proclamations under this section were
p~blished in the Commonwealth Gazette in April, 1970.3 They designate
thIrteen classes of marine organisms as belonging to sedentary species. These
classes may be broadly grouped under six main categories: 1. The anthozoan
group, 2. the echinoderm group, 3. bivalve molluscs, 4. gastropods, 5. sponges,
and 6. seaweed.

Until this new legislation came into effect Australian law covered only four
types of sedentary species. Under the Pearl Fisheries Act of 19524 which
replace~ earlier legislation5 of the Federal Council of Australasia (a pre­
FederatIo~ law making bod~ with limited powers) of the nineteenth century,
four speCIes were .made ~ubJect to Australian exclusive fisheries jurisdiction:
pearl-shell (a speCIes of bIvalve mollusc), trochus and green snail (a species of
gastropod) and beche-de-mer (a species of echinoderm). The historical

1. See ODA, International Control of Sea Resources, (1963) Pp. 191 et seq.
BOWEIT, The Law of the Sea (1967) Pp. 35-37.
GOLDIE, Comment in Alexander (ed.) The Law of the Sea: Offshore Boundaries

, and Z~lles (1967). Pp. 285 et seq.
o CONNELL, Sedentary Resources and the Australian Continental Shelf" (1955)

49 A.J.I.L. 185.
2. Commo1lwealth Acts, No. 149.
3. Conl1nonwealth Gazette No. 25, 1970, P. 2315.
4. Act No.8, 1952.
5. Queensland Pearl Shell and Beche-de-nter Fisheries Act, 1888, 51 Vic. No.1;

Western Australtan Pearl Shell and Beche-de-nter Fisheries Act, 1889, 52 Vic. No. 1.




