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Religious liberty is not only individual ...1 
 

I   INTRODUCTION 
 

Freedom of religion is commonly thought to be an individual right.  Part of the 
reason for this is that Article 18 of the International Covenant on Civil and Political 
Rights2 refers to the right of ‘everyone’ to freedom of thought, conscience and religion, 
a right which is said to include the freedom of each person ‘to have or to adopt a 
religion or belief of his choice, and freedom, either individually or in community with 
others and in public or private, to manifest his religion or belief in worship, 
observance, practice and teaching’.3 On the face of it, a person may choose to manifest 
his or her religion in community with others, but it seems to be the individual who 
chooses whether or not to do so, and it is this choice which constitutes the freedom and 
establishes its parameters.4  

Is this the understanding of freedom of religion that should be ascribed to s 116 of 
the Australian Constitution? Section 116 reads very differently to Article 18 in several 
respects.5 It operates as a limitation on the legislative power of the Commonwealth. It 
refers simply to ‘the free exercise of any religion’ without any explicit indication of 
whether the freedom is that of individuals or communities or both. Moreover, the 
prohibition of the enactment of any law ‘for establishing any religion’ seems clearly to 
suggest a primarily institutional rather than individual meaning. And yet, so much of 
the commentary on s 116 proceeds as if the freedom of religion which it protects is in 
its essence an individual right. Joshua Puls, for example, refers to s 116 as 
guaranteeing and protecting ‘individual rights’, and says that the whole question is 
about ‘[t]he extent to which the state may legitimately interfere with a person's 
religious beliefs and practices’.6 Stephen McLeish similarly insists that ‘religion is a 
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personal matter’. He says that the purpose of s 116 is ‘to respect the right of individuals 
to maintain’ their own ‘deeply personal and fundamental beliefs or assumptions about 
the nature of reality and existence’, and he argues that the free exercise clause means, 
in effect, that ‘the state must not act to impede the autonomy of individuals making and 
pursuing religious (and quasi-religious) choices’.7 Wojciech Sadurski likewise 
characterises the question posed by the free exercise clause as one of ‘weighing of the 
individual's claim to free exercise against the cost to the state of non-compliance with 
the general governmental regulations’.8 These authors recognise that freedom of 
religion is often manifested and expressed in community with others, but on their 
analysis the core of the freedom is that of the individual.  

Much is at stake in the question whether freedom of religion is understood, in 
essence, to be an individual, associational or communal right. If it is solely an 
individual right to believe, with no right to practice one’s belief, then it does not 
amount to very much at all.9 If it is essentially an individual’s right to believe and 
practice, then the freedom will indirectly protect the beliefs and practices of religious 
groups and organisations in so far as this is necessary to protect the rights of 
individuals to manifest and practice their religious beliefs. Depending on how it is 
understood, such a conception may go a great deal towards protecting religious 
organisations,10 but it has the potential to do so at the expense of insisting that their 
formation, existence and conduct must be understood as resulting from the beliefs and 
practices of their individual adherents and members, conceived as an expression of 
their autonomy.11 It also has the tendency to suggest that the rights of religious groups 
must always be subordinated to the rights, not only of their individual members, but 
the rights of individuals that do not belong to such groups but nonetheless make claims 
against them, such as through the universalising application of antidiscrimination and 
other regulatory laws.12 However, if the freedom of religion that is protected by s 116 
is, at base, a freedom of groups and organisations as well as individuals, then there is 
no necessity to trace the rights of a religious organisation or group to the rights of its 
individual members. The organisation or group is itself a bearer of rights. When this is 
acknowledged, a more balanced assessment of the interaction between those rights and 
the rights of others can then be undertaken.  

In this article, I argue that there are several reasons why a narrowly individualist 
interpretation of s 116 is not warranted. First, the section is not framed in language that 
suggests that it must be limited in this way. Secondly, the case-law acknowledges, 
quite clearly and emphatically, a fundamental and ineradicable associational and 
communal dimension to religious freedom. Thirdly, when the Constitution was drafted, 
debated, ratified and enacted in the late 19th century, Australian religious practice 
included a widely accepted and legally recognised corporate and organisational aspect. 
Fourthly, the provisions of the US Constitution on which the Australian provision was 
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largely modelled had throughout the 19th century been interpreted to include a 
corporate dimension. Fifthly, international law further supports this conclusion in its 
explicit and extensive recognition of group rights, despite the apparently individualist 
language of Article 18.  

The application of s 116 to any particular case depends, of course, on more than 
its conceptualisation in individual, associational or communal terms. Whether freedom 
of religion has these dimensions is nonetheless of fundamental and far-reaching 
importance because this determines the nature and breadth of the premises on which 
any argument about its application must be based. If freedom of religion is minimally 
and exclusively an individual right, then s 116 offers no protection at all to religious 
organisations. If it has an associational dimension, then s 116 at least applies to protect 
religious organisations as a by-product of its protection of their individual members 
and office-holders. If it also has a basically communal aspect as well, then s 116 may 
also operate to protect religious organisations per se, without any necessity to show 
that the rights of their individual members or office-holders are being affected. The 
question then becomes only whether an alleged interference with freedom of religion is 
for some reason constitutionally justified. Too often, however, arguments about 
whether the state’s interference is justified are tangled up with the unexamined 
assumption that religious freedom is merely or basically an individual right. Because 
freedom of religion is best understood as including these associational and communal 
dimensions, the burden upon the state to justify its interferences should not be 
obscured by this false and often unarticulated assumption.  
 
 

II   THE TEXT 
 

Section 116 of the Australian Constitution confers a guarantee of religious 
freedom in the following terms: 

 
The Commonwealth shall not make any law for establishing any religion, or for 
imposing any religious observance, or for prohibiting the free exercise of any religion, 
and no religious test shall be required as a qualification for any office or public trust 
under the Commonwealth. 
 

There are several preliminary observations that can be made about the text itself. 
First, the prohibitions apply to the Commonwealth and, it seems, not to the States.13 
Accordingly, nothing in s 116 prevents a State from making a law that establishes any 
religion, imposes religious observance, prohibits the free exercise of religion, or 
imposes a religious test as a qualification for public office.14 Second, s 116 prohibits 
the ‘making of laws’. Thus, the provision directly restricts the exercise of legislative 
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J), 162, 166-7 (Gummow J).  
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power,15 but not executive or judicial power. The latter are only indirectly affected by 
virtue of the fact that s 116 limits the kinds of laws that the Parliament can enact, 
including laws which confer functions, powers or jurisdiction upon executive agencies 
and, most probably, the courts.16 Third, the specific prohibitions in s 116 (e.g., against 
establishing any religion or prohibiting the free exercise of any religion) appear to be 
‘purposive’ in the sense that a law will only be found to contravene s 116 if it was 
enacted for one of these prohibited purposes. This leaves open the possibility that laws 
which are enacted for a constitutionally legitimate purpose (or purposes) will not be 
struck down, even if in practical effect they establish a religion or prohibit the free 
exercise thereof.17 Fourth, s 116 refers to ‘religion’, rather than ‘belief’, or 
‘conscience’, or ‘religious conviction’. While the term religion includes matters of 
personal belief and conviction, the natural meaning of the term extends to the idea of 
religion as a ‘collection of beliefs’, as a ‘set of rituals’, and as a ‘code of conduct’, all 
of which are participated in by a ‘community of people’ united around those beliefs, 
rituals and conduct. The ordinary meaning of the term religion thus immediately 
suggests intrinsically communal connotations which would not be so directly present if 
the terms belief, conscience or conviction had been used.  

Lastly, s 116 is expressed as a prohibition on the exercise of (legislative) power, 
rather than as an individual right. The strictly logical implications of this can be spelt 
out in terms of the typology developed by W N Hohfeld.18 In Hohfeld’s terminology, 
s 116 provides that the Commonwealth has ‘no power’ to make a law for prohibiting 
the free exercise of any religion, which logically entails a correlative ‘immunity’ 
against any such law being enacted. Who, in effect, enjoys the benefit of this 
immunity? On a strictly Hohfeldian analysis, the protection is enjoyed by any juridical 
person who might otherwise be the subject of the imposition of legal rights or duties, 
whether a natural person or an artificial person such as a corporation possessing legal 
personality. Unless read down for some extraneous reason, the prohibition in s 116 
seems therefore to protect both individuals and religious groups in so far as they have 
legal personality. It is only religious groups or communities which do not have 
corporate legal personality who will not enjoy the benefit of the immunity in any direct 
sense and will need to rely for protection in a derivative way on the immunities 
enjoyed by the individual members of the association. But even in such instances, 
precisely because such groups lack legal personality, they are beyond the direct reach 
of the law and therefore do not, qua community, need the protection of s 116. It is only 
the individual members and office holders of such entities who can be the subject of 
legal duties imposed by law,19 and these individuals will in any case be entitled to 
enjoy the immunities secured by s 116, and there is no obvious reason why these 
immunities would not extend to protect them as members and officers of the 
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association, just as it would protect them in their personal capacities as well. The same 
also applies, in principle, to trusts for religious or charitable purposes: the settlors and 
trustees of such trusts must necessarily enjoy the benefit of s 116 directly, and those 
who are otherwise involved in their administration or enjoy the benefit of them are 
indirectly protected by s 116 as a result. The trustees of such trusts are sometimes 
themselves corporations, sometimes natural persons; in this respect also the difference 
does not matter as far as the protection of s 116 is concerned. Moreover, it needs to be 
noticed that many religious organisations are ‘federal’ in structure: they consist of 
local, regional or state-based organisations which have agreed to become part of a 
larger ‘national’ or ‘federal’ association, with the result that the ‘members’ of the 
federal organisation may, strictly speaking, themselves be regionally-located 
corporations, and not merely or only individuals.20 The immunities established by 
s 116 of the Constitution appear to operate in principle to protect all of these kinds 
associations and corporations, as well as their individual members, at every level of 
organisation.  

If this analysis is correct, it follows that the immunity conferred by s 116 prevents 
the Commonwealth from making any law which creates rights, imposes duties or 
interferes with the liberties of individuals, associations (i.e., members and officers of 
an association) and corporations in such a way as to contravene the prohibitions 
contained in s 116. On a Hohfeldian analysis, these rights, duties and liberties have a 
necessary logical relationship. Thus, the existence of a particular liberty (e.g., the 
liberty to conduct public worship services) logically implies both the absence of any 
corresponding duty (i.e., there is no duty not to conduct such worship services) and the 
absence of any corresponding claim-right (i.e., others do not have any right that such 
worship services are not conducted). Because the immunity conferred by s 116 simply 
prevents the enactment of laws of a certain description, it necessarily protects 
individuals, associations and corporations from the enactment of such laws, and thus 
protects their liberties (e.g., to conduct or participate in public worship services), 
prohibits the imposition of any inconsistent duties (i.e., not to conduct or participate in 
such services) and prevents the conferral of any inconsistent rights upon others (i.e., 
that such services not be conducted or participated in). Of course, the content and 
scope of the rights protected by s 116 (such as the right to religious freedom) remain 
matters of interpretation, but the text of s 116 seems necessarily to provide that 
whatever the right to religious freedom means, it is a right that extends to and protects 
individuals, associations and corporations, equally and without discrimination. Thus, if 
the free exercise of religion protected by s 116 includes, for example, conducting 
religious services, disseminating religious teachings, determining religious doctrines, 
establishing standards of religious conduct, identifying conditions of membership, 
appointing officers, ordaining religious leaders and engaging employees, then these 
practices and manifestations are all protected, whether engaged in by individuals, 
associations or corporations. The protection of s 116 extends all sorts of associations, 
corporations and federations of such associations or corporations, that is, to the extent 
that their establishment and their activities fall within the meaning of ‘the free exercise 
of any religion’. Such organisations may be formed for many various religiously-
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Presbyterian Churches of the six states agreed to unite on the basis of a Scheme of Union 
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confirmed by statute. See, e.g., Scheme of Union of the Presbyterian Church of Australia 
(1900), Presbyterian Church of Australia Act 1900 (Qld), Presbyterian Church of Australia 
Act 1971 (Qld).  
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oriented purposes: devotional, educational, charitable, social and even commercial.21 
Provided, it seems, that their establishment or their activities are relevantly an ‘exercise 
of religious freedom’, such associations, corporations and federations are in principle 
able to enjoy the protections of s 116 just as much as any individual. 
 
 

III   THE CASES 
 
Judicial interpretation of s 116 confirms what an analytical reading of s 116 

suggests: the protections and immunities secured by s 116 are enjoyed, in principle, 
just as much by associations and corporations as they are by individuals. Even though 
Australian courts and, especially, the High Court, have only considered or been asked 
to apply s 116 in a small handful of cases, the case-law that does exist unambiguously 
confirms the communal dimensions of the constitutional freedom. As will be seen, the 
issues the High Court has particularly addressed include: the meaning of ‘religion’ for 
determining whether an organisation is exempt from pay-roll tax, the meaning of 
‘establishing any religion’ and whether s 116 prevents financial aid to religious 
schools, the meaning of the ‘free exercise of any religion’ and how much it protects 
actions rather than merely beliefs, and the meaning of ‘religious tests’ and whether s 
116 prohibits federal financial aid to support chaplains in public schools. Even though 
in none of these cases has a law been held to contravene s 116, none of them turned on 
whether the party seeking to rely on s 116 was an association or a corporation. Indeed, 
in no case has the proposition that such associations or corporations should benefit 
from the protection of s 116 been questioned. Quite the contrary: it has frequently and 
clearly been asserted and affirmed.  

The first case in which the High Court was asked to consider the application of 
s 116 was Krygger v Williams.22 In that case, Mr Krygger appealed to the High Court 
against a conviction for failing on conscientious grounds to comply with provisions of 
the Defence Act 1903 (Cth) which required him to participate in compulsory military 
training. His argument was that the law was contrary to s 116 because it prohibited him 
the free exercise of his religion.23 He was unsuccessful. The exact grounds of the 
failure of his case are not entirely clear. Griffith CJ said that the Defence Act required 
the appellant to do something which simply had ‘nothing at all to do with religion’.24 
As the Chief Justice put it, a law which requires a person to do something which his or 
her religion forbids may be morally objectionable, but this does not of itself come 
within the meaning of s 116.25 The Act made allowance for persons who had 
conscientious objections to bearing arms to be given non-combatant duties, and the 
Chief Justice pointed out that accordingly the real objection taken by the appellant was 
against being trained to serve, for example, within the ambulance corps so that ‘in time 
of war he may be competent to assist in saving life’, and that to claim that he had a 
conscientious objection against this was simply ‘absurd’.26 Barton J reasoned similarly: 

                                                
21  Commissioner of Taxation of the Commonwealth of Australia v Word Investments Ltd (2008) 

236 CLR 204. Ian Murray, 'Charity Means Business – Commissioner of Taxation v Word 
Investments Ltd' (2009) 31 Sydney Law Review 309, 328, suggests that as a result of this 
case, ‘there is no strict dichotomy between a charitable purpose and the carrying out of 
“commercial” activities’. 

22  Krygger v Williams (1912) 15 CLR 366. 
23  (1912) 15 CLR 366, 369 (Mitchell KC). 
24  Ibid. 
25  Ibid.  
26  Ibid 370-71. 
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he too considered the appellant’s argument ‘absurd’, indeed ‘as thin as anything of the 
kind that has come before us’.27  

Whatever may be thought of the reasoning in Krygger,28 it is clear that the case 
only concerned the religious convictions of an individual, and did not raise any 
questions about whether the free exercise clause extends to protect religious groups or 
communities. The proposition that the clause can indeed protect groups such as 
corporations formed for religious purposes was, however, one of the most fundamental 
questions that the Court had to consider in Adelaide Company of Jehovah’s Witnesses 
Incorporated v Commonwealth, decided in 1943.29 This is because the case arose when 
the Commonwealth purported to dissolve and take possession of the assets of the 
Adelaide Company of Jehovah’s Witnesses Incorporated, a body incorporated under 
the Associations Incorporation Act 1929 (SA). The Commonwealth considered that the 
Jehovah’s Witnesses were promulgating doctrines that were prejudicial to the defence 
of the Commonwealth and the efficient prosecution of the war. It took action against 
the Adelaide Company under the National Security (Subversive Associations) 
Regulations, which had been made pursuant to the National Security Act 1939 (Cth). 
Aspects of the Regulations were very far-reaching. They provided for the dissolution 
of any declared body and the forfeiture of its assets and they imposed a blanket 
prohibition on the dissemination of any doctrines or principles which at some time had 
been advocated by a body the existence of which was declared to be prejudicial to the 
defence of the Commonwealth or the efficient prosecution of the war. As members of 
the Court pointed out, this last prohibition applied to any person or body, whether 
declared under the Regulations or not, provided some of the doctrines or principles 
which they promulgated happened to coincide with some of the doctrines or principles 
promulgated by a declared body – whether the dissemination of the particular doctrines 
or principles were inimical to the war effort or not.30  

Several questions were set out in the case stated formulated by Starke J, turning 
substantially on the question whether the Act, the Regulations and the action taken by 
the Executive in relation to the Jehovah’s Witnesses were contrary to s 116, were 
authorised by the defence power (s 51(vi)) or unconstitutionally conferred judicial 
power contrary to s 71 of the Constitution. On these questions, all of the members of 
the Court held that in various respects important aspects of the Regulations – 
particularly the most far-reaching of them – were not authorised by the defence power 
or by the enabling Act. However, a majority of the Court declined to find that the 
Regulations were contrary to s 116. Only one judge, Williams J, held that the 
Regulation that made it illegal to print, publish or promote ‘unlawful doctrines’ was 
contrary to s 116.31   

Even though the case concerned the dissolution of an incorporated religious body, 
the fact that only one judge found the Regulations to be contrary to s 116 did not mean 
that s 116 could not protect incorporated and unincorporated religious associations in 
principle. Rather, the majority of the Court declined to find that the Regulations were 
contrary to s 116 on the basis that freedom of religion is not an absolute right, and that 
the free exercise clause does not prevent the Commonwealth from making laws which 
authorise controls being placed on bodies which engage in activities which are 
prejudicial to the continued existence of the Commonwealth itself. Thus, the case left 
                                                
27  Ibid 371-3. 
28  Cf. Judd v McKeon (1926) 38 CLR 380, 387 (Higgins J), suggesting that an objection to 

voting on religious grounds would be a valid and sufficient reason for failing to vote on the 
basis of s 116.   

29  Adelaide Company of Jehovah’s Witnesses Incorporated v Commonwealth (1943) 67 CLR 
116. 

30  Ibid 143-4 (Latham CJ), 165 (Williams J).  
31  Ibid 165. 
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open the proposition that both individuals and groups (including corporations) can, in 
principle, enjoy the benefit of the free exercise clause. Indeed, the reasoning of the 
majority tended to confirm that this positively is the case.  

 The first question put to the Court in the case stated, frequently overlooked,32 
was whether the Adelaide Company was a party competent to maintain in an action 
before the High Court that the Regulations and Executive acts contravened s 116. On 
this preliminary but fundamental question, a majority of Rich, Starke and Williams JJ 
held that the Company did have the requisite competence to maintain the action, while 
Latham CJ and McTiernan J thought not. For Latham CJ (with whom McTiernan J 
agreed), the simple reason was that the Company had been validly dissolved and was 
therefore no longer a competent plaintiff,33 whereas the majority considered that the 
Regulation that purported to authorise the dissolution of the Company was invalid, 
either because it was not authorised by the defence power or not authorised by the 
Act.34 Curiously and significantly, however, Latham CJ also flatly said that ‘[i]t is 
obvious that a company cannot exercise a religion’, noting that in the United States the 
privileges and immunities of speech and assembly attach only to natural, and not 
artificial, persons.35 Despite disagreeing with the Chief Justice in relation to the 
plaintiff’s competence, Rich J seemed to reason similarly when he said that he did not 
consider that the ‘suppression of the plaintiff corporation prohibits the free exercise of 
any part of the religious faith ascribed … to the individual corporators’.36 However, the 
case stated by Starke J was phrased in a way that drew attention to both the Adelaide 
Company as an ‘incorporated association’ and the ‘association of persons’ commonly 
known as Jehovah’s Witnesses.37 Williams J, who noted this,38 repeatedly referred in 
his judgment to the rights of ‘individuals’, ‘bodies of individuals’ and ‘corporations’ as 
if the distinction between these did not make a difference to the application of the 
relevant constitutional principles.39 Drawing attention to the ‘easy toleration’ which 
permits ‘bodies’ with all kinds of beliefs to flourish, especially in times of peace,40 he 
held that aspects of the Regulations both exceeded the defence power and were 
contrary to s 116 on the ground that they potentially made it illegal to advocate quite 
‘innocent’ doctrines and they could have the effect of turning an ordinary ‘church 
service’ into an ‘unlawful assembly’.41 Thus, although a majority in Jehovah’s 
Witnesses did not hold that the Regulations were contrary to s 116, this was because it 

                                                
32  Somewhat understandably so, for the judgments focussed on the other issues and either 

assumed or gave a positive answer in very brief terms – that is, as a matter of course.  
33  Jehovah’s Witnesses (1943) 67 CLR 116, 136-9, 147 (Latham CJ), 156-7 (McTiernan J).  
34  Ibid 150 (Rich J, agreeing with Williams J), 154 (Starke J), 167 (Williams J). 
35  Ibid 147. The Chief Justice relied on Hague v Committee for Industrial Organization 307 US 

496 (1939), 514 (Roberts J); see also 527 (Stone J). In that case, the US Supreme Court 
considered that only natural persons are entitled to the privileges and immunities which the 
Fourteenth Amendment secures to ‘citizens of the United States’. The US Supreme Court, 
however, recognises that First Amendment protections extend to associations and 
corporations: Citizens United v Federal Election Commission, 558 US 310 (2010) (in 
relation to freedom of speech); Kedroff v Saint Nicholas Cathedral of Russian Orthodox 
Church in North America, 344 US 94, 116 (1952) and Hosanna-Tabor Evangelical Lutheran 
Church and School v U.S. Equal Employment Opportunity Commission, 132 S Ct 694 (2011) 
(in relation to freedom of religion). See Mark E Chopko and Michael F Moses, 'Freedom to 
Be a Church: Confronting Challenges to the Right of Church Autonomy' (2005) 3 
Georgetown Journal of Law & Public Policy 387, 407-411. 

36  Jehovah’s Witnesses (1943) 67 CLR 116, 149. 
37  Ibid 119 (paragraph 15).  
38  Ibid 159. 
39  Ibid 161-3. 
40  Ibid 160.  
41  Ibid 165. 
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was held that supressing the dissemination of doctrines contrary to the war effort was 
not contrary to the free exercise clause. On the question of whether freedom of religion 
is an immunity enjoyed by both individuals and corporations, Latham CJ’s blunt denial 
was met by Williams J’s equally clear affirmation, in circumstances where a majority 
also agreed with Williams J that the Adelaide Company of Jehovah’s Witnesses 
Incorporated was competent to maintain the action. 

It was some time before the High Court was again asked to consider the 
application of s 116. In the unreported decision of Crittenden v Anderson, decided in 
1977,42 a petitioner challenged the election of a candidate for the House of 
Representatives on the ground that, contrary to s 44(i) of the Constitution, the 
candidate, because he was a Roman Catholic, owed allegiance to a foreign power, 
namely the Pope and the Vatican State in Rome. Fullagar J dismissed the petition on 
the ground that ‘[e]ffect could not be given to the petitioner’s contention without the 
imposition of a “religious test,”’ contrary to s 116.43 On Fullagar J’s reasoning, the 
candidate’s membership of the Roman Catholic Church and his resulting ‘allegiance’ 
to the Pope and the Vatican State constituted a legitimate expression of religious 
freedom protected by s 116. The religious test clause was thus interpreted to protect 
one’s membership of a religious organisation, even one that is recognised as having 
international personality as an independent state.  

In Church of the New Faith v Commissioner of Pay-Roll Tax (Victoria),44 the 
Court had to determine whether the Church of the New Faith (i.e. the Church of 
Scientology), incorporated under the Associations Incorporation Act 1956 (SA) and 
registered as a ‘foreign company’ in Victoria, was a ‘religious institution’ and therefore 
entitled to an exemption from pay-roll tax under the Pay-roll Tax Act 1971 (Vic). The 
very question before the Court, therefore, concerned the legal status of an incorporated 
body. However, although this was the question before the Court, the parties 
approached the case by arguing whether Scientology is a ‘religion’, rather than whether 
the corporation was itself a ‘religious institution’. While the Court largely accepted the 
parties’ construction of the issues, Mason ACJ and Brennan J pointed out that these 
were distinguishable questions, for the religion of a particular group does not stamp an 
institution ‘founded, maintained or staffed’ by members of that group as necessarily 
‘religious’.45 For Mason ACJ and Brennan J, the question at issue concerned the 
purposes and activities of the corporation itself, rather than the religious convictions of 
its members. (Certainly, it seems highly unlikely that the adherents of a particular 
religion will create an organisation for purposes that are unrelated to their common 
religious convictions, but one can imagine circumstances in which the distinction 
might hold.46) On this account, it is a meaningful question to ask whether a particular 
corporation is religious, a question that is distinguishable from the question whether 
the individual members of the corporation are themselves religious. The religious 
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character of a corporation is not simply reducible to the religious character of its 
individual members.  

Although the case was technically concerned with the meaning and application of 
the Pay-roll Tax Act, it raised the wider and more significant question of the legal 
definition of religion generally. As Mason ACJ and Brennan J pointed out, this was an 
especially important question. As they put it: 

 
Freedom of religion, the paradigm freedom of conscience, is of the essence of a free 
society. The chief function in the law of a definition of religion is to mark out an area 
within which a person subject to the law is free to believe and to act in accordance 
with his belief without legal restraint. Such a definition affects the scope and operation 
of s. 116 of the Constitution and identifies the subject matters which other laws are 
presumed not to intend to affect.47 
 

It was thus understood that the definition of religion adopted by the Court in the 
Scientology case would apply generally within Australian law, including in relation to 
s 116. With this in mind, Mason ACJ and Brennan J defined ‘religion’ as follows: 

 
[T]he criteria of religion are twofold: first, belief in a supernatural Being, Thing or 
Principle; and second, the acceptance of canons of conduct in order to give effect to 
that belief, though canons of conduct which offend against the ordinary laws are 
outside the area of any immunity, privilege or right conferred on the grounds of 
religion. Those criteria may vary in their comparative importance, and there may be a 
different intensity of belief or of acceptance of canons of conduct among religions or 
among the adherents to a religion. The tenets of a religion may give primacy to one 
particular belief or to one particular canon of conduct. Variations in emphasis may 
distinguish one religion from other religions, but they are irrelevant to the 
determination of an individual’s or a group’s freedom to profess and exercise the 
religion of his, or their, choice.48 
 

Mason ACJ and Brennan J very plainly affirmed the freedom of both individuals 
and groups to profess and exercise the religion of their choice. Beliefs and canons of 
conduct are, necessarily, things that individuals adhere to and accept, but they are also, 
it seems, things that ‘religions’ themselves may also adopt; indeed, such beliefs and 
canons of conduct may constitute the very substance of a religion. Of course, religions 
do not exist in abstraction from people. For Mason ACJ and Brennan J to refer, then, to 
‘religions’ as adopting certain beliefs and practices – as distinct from individual 
‘adherents’ doing so – is to imply the existence of a community or association of 
believers in and through whom the religion is constituted. In putting it this way, Mason 
ACJ and Brennan J seem to have been careful not to assert that either individuals or 
groups are necessarily prior to the other; but they do seem to be affirming that religious 
belief and practice is characteristically and concurrently an attribute of both individuals 
and groups.  

Unlike Mason ACJ and Brennan J, Wilson and Deane JJ thought that there can be 
no ‘formularized legal criterion’ for determining what constitutes a religion. Rather, 
they considered that the answer lies in ‘empirical observation of accepted religions’, 
and the identification of indicia that emerge from such observation. They put it this 
way: 

 
One of the most important indicia of “a religion” is that the particular collection of 
ideas and/or practices involves belief in the supernatural, that is to say, belief that 
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reality extends beyond that which is capable of perception by the senses. If that be 
absent, it is unlikely that one has “a religion”. Another is that the ideas relate to man’s 
nature and place in the universe and his relation to things supernatural. A third is that 
the ideas are accepted by adherents as requiring or encouraging them to observe 
particular standards or codes of conduct or to participate in specific practices having 
supernatural significance. A fourth is that, however loosely knit and varying in beliefs 
and practices adherents may be, they constitute an identifiable group or identifiable 
groups. A fifth, and perhaps more controversial, indicium … is that the adherents 
themselves see the collection of ideas and/or practices as constituting a religion.49 
 

Despite their differences in methodology, Wilson and Deane JJ, like Mason ACJ 
and Brennan J, were explicit about the group character of religion. Indeed, Wilson and 
Deane JJ went so far as to say that the existence of an identifiable group or groups is in 
itself an important indication of a religion’s very existence. Group identity may not be 
an essential defining element, but it is a strong indicator of the existence of a religion. 
And the threshold seems to be quite low: the adherents may be ‘loosely knit’ and 
‘varying in beliefs and practices’, so long as there is a group or groups that can be 
identified. Even the clearly ‘individual’ element – the existence of ‘adherents’ (the use 
of the plural is itself significant) – is consistent with and, indeed, tends to imply the 
communal dimension as well. For not only individuals but also groups are able to 
adhere to ‘particular collection[s] of ideas and/or practices’, and the image of a person 
observing certain standards and ‘participating’ in specific practices ordinarily suggests 
a communal context.  

A similarly communal element was also very explicit in the judgment of 
Murphy J. Having adopted Latham CJ’s dictum that ‘each person chooses the content 
of his own religion’,50 Murphy J went on to say: 

 
[A]ny body which claims to be religious, whose beliefs or practices are a revival of, or 
resemble, earlier cults, is religious. Any body which claims to be religious and to 
believe in a supernatural Being or Beings, whether physical and visible, such as the 
sun or the stars, or a physical invisible God or spirit, or an abstract God or entity, is 
religious. For example, if a few followers of astrology were to found an institution 
based on the belief that their destinies were influenced or controlled by the stars, and 
that astrologers can, by reading the stars, divine those destinies, and if it claimed to be 
religious, it would be a religious institution. Any body which claims to be religious, 
and offers a way to find meaning and purpose in life, is religious. The Aboriginal 
religion of Australia and of other countries must be included. The list is not 
exhaustive; the categories of religion are not closed.51 
 

Even though it may be that every individual must choose the religion to which he 
or she will adhere, Murphy J plainly contemplated that a corporate body, like the 
Church of the New Faith, could be religious. Indeed, wishing to adopt the strict 
separationist view ‘that it is not within the judicial sphere to determine matters of 
religious doctrine and practice’ in any respect whatsoever,52 Murphy J found himself 
having to affirm that a body or group which simply claims to be religious must be 
deemed to be so. Not only does Murphy J’s formula maintain that a ‘body’ can be 
religious, but that the law will recognise the capacity of such bodies to ‘make’ such 
‘claims’. Moreover, although the Church of the New Faith was incorporated, 
Murphy J’s formula does not seem to depend on formal incorporation, for it extends to 
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ancient Indigenous religions which have existed in Australia and in other countries 
long before to the introduction of the Western idea of incorporation. While the 
Scientology case did not, strictly speaking, involve s 116, it gave strong support for the 
idea that both individuals and groups (including both unincorporated and incorporated 
associations) could, in principle, enjoy the benefit of the immunities guaranteed by 
s 116 of the Constitution.  

In the discussion so far, emphasis has been placed upon the free exercise clause. 
However, the interpretation of the other clauses of s 116 are also of relevance to the 
question whether groups, as well as individuals, enjoy the benefit of s 116. One reason 
for this is that, as has been noted, each of the prohibitions in s 116 are in the form of a 
Hohfeldian ‘no power’, which necessarily implies the existence of an ‘immunity’ 
enjoyed by all persons who would otherwise be potential subjects of the law – whether 
these persons are natural or artificial. It follows that both individuals and corporations 
should, given the usual conditions for standing, have the capacity to engage in legal 
proceedings in which the application of the other prohibitions in s 116 are put in issue. 
A second reason why the case-law concerning the other clauses of s 116 is relevant 
concerns the non-establishment clause in particular. This derives from the fact that 
s 116 uses the term ‘religion’ in relation to both the free exercise and the non-
establishment clauses. This suggests that essentially the same definition of religion 
should to be used in relation to both clauses, as indeed the reasoning in the Scientology 
case seems to suggest. But if the meaning of ‘religion’ as used in connection with the 
prohibition on ‘establishment’ must be taken to include a communal, group or 
corporate sense, this strongly implies that the same sense must also be incorporated 
into the meaning of the free exercise clause. The High Court’s only major decision on 
the non-establishment clause suggests precisely this.   

In Attorney-General (Victoria); Ex rel Black v the Commonwealth,53 the Court 
had to determine whether government funding of religious schools breached the non-
establishment clause. In addressing this question, the Court considered, among other 
things, how the term ‘establishing a religion’ was understood at the time the 
Constitution was enacted. Barwick CJ said that it involves the ‘identification of the 
religion with the civil authority’ in a way that involves ‘the citizen in a duty to 
maintain it’ and an obligation on the civil government ‘to patronize, protect and 
promote the established religion’.54 Gibbs J considered that in 1900 the term 
‘establishing any religion’ meant ‘to constitute a particular religion or religious body as 
a state religion or state church’.55 Wilson J, with whom Mason J agreed, thought that 
the establishment of religion required ‘statutory recognition of a religion as a national 
institution.’56 Similarly, Stephen J held that an established religion meant the 
establishment of a ‘state church’, such as the special status that had been afforded to 
the Church of England in England.57 On the basis of these views, a majority of the 
Court (Murphy J dissenting) held that the Commonwealth can fund religious schools, 
at least on a non-discriminatory basis, as this does not in and of itself amount to a law 
which has as its purpose the establishment of a state church or a state religion.  

Notably, on the approach of the majority in the State Aid case, the core meaning 
of establishment is institutional, not personal. Religion is something can be established 
in institutional terms – in the form, for example, of a state church or other religious 
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body that is given special privileges which associate it closely with the state itself.58 
Consistent with this conception of the establishment of religion, there was discussion 
in the case of the question whether s 116, especially the non-establishment clause, 
should be understood as protecting ‘individual rights’. Stephen J observed that s 116 is 
‘not, in form, a constitutional guarantee of the rights of individuals’, but rather ‘an 
express restriction upon the exercise of Commonwealth legislative power’.59 Wilson J 
similarly said that s 116 ‘is a denial of legislative power … and no more’; it does not 
form part of a ‘bill of rights’ and does not constitute a ‘personal guarantee of religious 
freedom’.60 While the Chief Justice did not go quite so far, he sharply distinguished 
s 116 from the First Amendment contained in the United States ‘Bill of Rights’, thus 
implying a similar view.61 Gibbs J, having also distinguished s 116 from the First 
Amendment, commented that the non-establishment clause was only a ‘fetter on 
legislative power’ and, unlike the free exercise clause, does not exist to protect ‘a 
fundamental human right’.62 Mason J, on the other hand, cited with approval the 
observation of Latham CJ in the Jehovah’s Witnesses case that s 116 protects ‘the right 
of a man to have no religion’, and added that the section is directed to ‘the preservation 
of religious equality, freedom of religion’.63 Murphy J, who dissented,64 took it even 
further, referring to s 116 as a ‘great constitutional guarantee of freedom of and from 
religion’, which specifically contains ‘guarantees of personal freedom against the 
imposition of any religious observance and the prohibition of free exercise of any 
religion and the requirement of any religious test’.65  

How are these varying statements to be understood? Certainly, s 116 does not 
refer explicitly to personal rights but operates as a restriction on legislative power, as 
Stephen and Wilson JJ pointed out. However, as has been noted, a restriction on power 
necessarily implies a corresponding immunity. The benefit of the immunity differs in 
relation to the various clauses in s 116: the non-establishment clause provides what 
might be regarded as a rather diffuse corresponding benefit, whereas the benefit of the 
free exercise clause is more specific to particular persons who would otherwise be 
liable to the enactment of laws that prohibit the free exercise of any religion. In these 
two senses it is accurate enough to say, with Mason and Murphy JJ, that s 116 confers 
certain rights, in the nature of immunities, to the benefit of individual citizens. That 
said, however, the bare existence of such immunity rights does not of itself necessarily 
imply the existence of additional personal rights in the nature of Hohfeldian ‘claims’ or 
‘powers’, such as standing to bring an action seeking a declaration of the invalidity of a 
law said to be contrary to s 116, or an entitlement to damages for injury sustained as a 
result of the implementation of the law. These additional rights must rest on additional 
premises – they are not necessarily implied, but there may be independent legal 

                                                
58  Reid Mortensen, 'A Christian State? A Comment' (1998-1999) 13(2) Journal of Law and 

Religion 509, 511-512: ‘Establishment ... require[s] that the established religious group be 
identified as part of the national political structure and puts some obligation on the 
government to patronize, protect and promote its beliefs and practices. Thus, when we speak 
of an established church, we generally mean a religious group to which the state concedes a 
clear political preference.’ 

59  State Aid case (1981) 146 CLR 559, 605. 
60  Ibid 652. 
61  Ibid 578-9. 
62  Ibid 559, 583, 598, 603. See, similarly, Kruger v Commonwealth (1997) 190 CLR 1, 124-5 

(Gaudron J). 
63  Ibid 559, 616, citing Jehovah’s Witnesses (1943) 67 CLR 116, 123 (Latham CJ) 
64  He considered that the non-establishment clause prevents any ‘recognition and assistance to 

religion’: State Aid case (1981) 146 CLR 559, 625. This entailed, for Murphy J, a strict 
‘separation’ interpretation: ibid.  

65  Ibid 623. 



166 University of Queensland Law Journal 2014 

 

grounds for them to be recognised in particular circumstances. For example, standing 
may properly exist because a person’s interests are directly affected by the purported 
law, and an action for damages may lie because the Executive has acted in a manner 
that, in the absence of legal warrant, would constitute a trespass or a breach of duty 
arising at common law. But these additional rights, both to bring an action and to 
obtain a remedy depend on premises of the law that are separate from the immunity-
rights conferred by s 116. And yet, they are rights which all legal persons – both 
natural and artificial – can possess and enforce.  

The Lebanese Moslem Association case illustrates another way in which a 
religious group may have standing to invoke s 116.66 The case involved an application 
before the Federal Court of Australia to review a decision of the Minister for 
Immigration to deport a particular individual who had been invited to Australia by the 
Australian Federation of Islamic Councils and had been appointed Imam of the 
Lakemba Mosque by the Lebanese Moslem Association. The evidence before the 
Court suggested that, at the least, opinions within the Australian Lebanese community 
about the suitability of the Imam to hold office differed considerably. At first instance, 
Pincus J considered that the Minister was relevantly bound by s 116 in the exercise of 
his powers under the Migration Act 1958 (Cth), that it was inconsistent with freedom 
of religion for the government to determine the suitability of an individual as a 
religious leader, and that the Minister had failed to take into consideration the 
constitutional rights of the members of the Lebanese Moslem Association under s 116 
to determine their own leadership.67 On appeal, the Full Court reversed Pincus J’s 
decision. Fox J and Jackson J held that there had not been any prohibition of the free 
exercise of any religion, either in the intention, purpose or effect of the Minister’s 
decision.68 Burchett J similarly considered that it was open to the Minister to deport the 
Imam on the ground that his presence in Australia was a ‘catalyst for conflict in a 
divided community’, and that this did not involve any clash with s 116.69 In coming to 
this conclusion, Jackson J emphasised that s 116 operates as a limitation on legislative 
power and that its application to executive acts is upon the basis that the relevant 
authorising legislation cannot constitutionally permit an executive decision which 
amounts to a prohibition upon the free exercise of any religion.70 However, in none of 
the reasoning was there any challenge to the standing of the Lebanese Moslem 
Association to bring the action in the first place, or to the proposition that s 116 
operates to protect its rights, as an association, to make decisions about the 
appointment of its religious leaders. All of this was taken for granted. 

The scope of the free exercise clause was again considered in Kruger v 
Commonwealth, decided in 1997.71 In that case, the Court had to consider, among other 
things, whether the Aboriginal Ordinance 1918 (NT), which provided for the removal 
of aboriginal children from their families and their communities, contravened the 
plaintiffs’ freedom of religion. The argument ultimately failed: for some judges on the 
ground that s 116 is inapplicable to Territory legislation,72 for others on the ground that 
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the Ordinance could not be characterised as a law that had the purpose of prohibiting 
the free exercise of religion, not least because on the face of the law the removal of the 
children was meant to be for their own good.73 But while the argument was ultimately 
unsuccessful, there was no suggestion that there was any problem with the proposition 
that the plaintiffs’ freedom of religion might be constituted in and through their 
families and communities. Indeed, the judges very clearly accepted the ‘group’ 
orientation of Aboriginal religion. Gummow J stated that the kinds of religion 
protected by s 116 plainly include ‘the systems of faith and worship of Aboriginal 
people’, and he seemed to acknowledge that one important aspect of this would be the 
rearing and instruction of Aboriginal children in the ‘religious beliefs of their 
community’.74 Toohey J similarly framed the question as being whether one of 
purposes of the Ordinance was to ‘impair [or] prohibit the spiritual beliefs and 
practices of the aboriginal people’.75 While Gaudron J considered that it was a question 
of fact whether the law prevented the exercise of religion,76 she also clearly 
contemplated that s 116 would in principle apply to beliefs and practices carried out in 
association with other members of one’s community: 

 
[I]f aboriginal people had practices and beliefs which are properly characterised as a 
religion for the purposes of s 116, and if, as would seem likely, those practices were 
carried out in association with other members of the aboriginal community to which 
they belonged or at sacred sites or other places on which their traditional lands, 
removal from their communities and their traditional lands would, necessarily, have 
prevented the free exercise of their religion.77 
 

As her Honour further observed: 
 
[I]t may might well be concluded that one purpose of the … Ordinance was to remove 
Aboriginal and half-caste children from their communities and, thus, prevent their 
participation in community practices. And if those practices included religious 
practices, that purpose necessarily extended to prohibiting the free exercise of 
religion.78 
 

It is difficult to imagine a clearer statement that the kind of religious practices that 
are protected by s 116 may be pervasively communal. 

The most recent High Court decision to consider s 116 was Williams v 
Commonwealth.79 The case involved a challenge to the Commonwealth’s National 
School Chaplaincy Program. One of the constitutional challenges to the program was 
that the arrangements made with Scripture Union to provide chaplaincy services to 
schools was contrary to the ‘religious test’ clause of s 116. That aspect of s 116 
provides that ‘no religious test shall be required as a qualification for any office or 
public trust under the Commonwealth’. While this argument was disposed of shortly 
by the Court on the ground that the Chaplaincy Program did not involve the 
establishment of any such public office,80 the reasoning serves to underscore the 
institutional orientation of s 116, already seen in relation to the non-establishment 
clause, but a prime characteristic of the religious test clause as well. As Heydon J 
                                                
73  Ibid 40 (Brennan CJ), 60-61 (Dawson J, with whom McHugh J agreed at 141-2), 86 (Toohey 

J), 161 (Gummow J). 
74  Ibid 160-61. 
75  Ibid 86. 
76  Ibid 132. 
77  Ibid. 
78  Ibid 133. 
79  Williams v Commonwealth [2012] HCA 23. 
80  Ibid [9] (French CJ), [109]-[110] (Gummow and Bell JJ), [597] (Kiefel J). 



168 University of Queensland Law Journal 2014 

 

pointed out, an ‘office’ is a position under constituted authority to which duties are 
attached, and an ‘officer’ therefore is a person who ‘holds an office which is in direct 
relationship with the Commonwealth’.81 For his Honour, it was significant that under 
the Chaplaincy Program the Commonwealth had no direct legal relationship with the 
chaplains: it could not ‘appoint, select, approve or dismiss them’ and it could not 
‘direct them’.82 As Gummow and Bell JJ put it, it was necessary for there to be closer 
connection between the Commonwealth and the Chaplains for there to be a requisite 
‘office’.83 While this reasoning plainly turned on the meaning of an office under the 
Commonwealth, it shows how religion, in the form of religious tests, might be 
established as a condition for appointment to public office. The clause plainly prohibits 
this, but the Court’s reasoning again suggests how both sides of s 116 – the clauses 
prohibiting the state-sanctioned ‘imposition’ of religion in the form of observances, 
religious tests and established churches, and the clause protecting the free exercise of 
religion – each imply a conception of religion that has an ineradicable institutional or 
organisational dimension. The prohibitions on its ‘imposition’ serve to prevent the 
institutional or organisational establishment of religion, while the free exercise clause 
protects the practice of religion in its many dimensions: personal, associational, 
communal, organisational and institutional. 

 
 

IV   THE HISTORY 
 

The proposition that s 116 should be understood to protect both individual and 
communal expressions of religious freedom is further supported by the Constitution’s 
enactment history. The High Court has frequently affirmed that the Constitution is to 
be interpreted by reference to the connotation that its words had at the time of its 
enactment.84 Consistent with this, in the State Aid case the High Court identified the 
meaning of an ‘establishment of religion’ by reference to understandings and practices 
as they existed in the late nineteenth century when the Constitution came into being.85 
By parity of reasoning, the free exercise clause should also be interpreted in a manner 
that coheres with the way in which freedom of religion was then understood and 
practiced.  

There are several sources of evidence to be considered in this respect. In the first 
place, the Federal Conventions at which the Australian Constitution was drafted 
provide evidence about how the framers of the Constitution themselves understood the 
free exercise of religion. Second, the framers were aware that the words used in s 116 
drew upon provisions of the US Constitution, and they were also aware of the 
interpretations that had been placed on those provisions by the US Supreme Court. The 
laws of the Australian colonies also provide further evidence about how religion was 
publicly understood and regulated. In addition, Julian Rivers has shown that in the 
United Kingdom during the second half of the nineteenth century a reasonably stable 
constitutional settlement concerning the relationship between church and state had 
been reached.86 The evidence suggests that a very similar settlement had been arrived 
at in Australia as well around this time.  
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A   Convention debates 
 

Section 116 is not the only place in the Australian Constitution in which there is 
an overt reference to religious matters. The preamble to the Commonwealth of 
Australia Constitution Act 1900 (UK), in reciting the agreement of the people of the 
Australian colonies to unite in a federal commonwealth, states that they did so ‘humbly 
relying on the blessing of Almighty God’. The recognition of God and the invocation 
of divine blessing is not uncommon in modern constitutions.87 Those who support such 
statements characteristically regard religion as an important source of social cohesion, 
and during the time that the Constitution was being drafted the New South Wales 
Council of Churches, along with several other religious groups, advocated for the 
recognition of God in the Constitution.88 Patrick Glynn, an Irish-Catholic delegate 
from South Australia who supported the proposed reference to God in the Australian 
Constitution as ‘simple and unsectarian’ and as a ‘pledge of religious toleration’,89 put 
the case for divine acknowledgment in this way:  

 
The stamp of religion is fixed upon the front of our institutions, its letter is impressed 
upon the book of our lives, and… its spirit, weakened though it may be by the 
opposing forces of the world, still lifts the pulse of the social organism. It is this, not 
the iron hand of the law, that is the bond of society; it is this that gives unity and tone 
to the texture of the whole; it is this, that by subduing the domineering impulses and 
the reckless passions of the heart, turns discord to harmony, and evolves the law of 
moral progress out of the clashing purposes of life ...’ 90 
 

A majority of the framers came eventually to support the recognition of God in 
the preamble. However, several were also concerned that this might be taken to imply 
that the Commonwealth had the authority to impose particular religious observances on 
those who did not adhere to them.91 Henry Bournes Higgins, the leading exponent of 
this view, was especially concerned lest the Commonwealth assume the power to 
impose Sunday observance laws. If God were ‘recognized’, he argued, ‘a large number 
of good people’ would need to be reassured that ‘their rights with respect to religion 
[would] not be interfered with’.92 Higgins’ specific concern about the effect of the 
preamble was probably exaggerated, as Edmund Barton and John Quick pointed out,93 
but the possibility that the Commonwealth would nonetheless have the power to make 
laws under its various heads of legislative power which could incidentally affect 
religious faith and practice was a real one. Other delegates, who were not as secularist 
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as Higgins, had similar concerns. Josiah Symon considered it important to ‘protect 
every citizen in the absolute and free exercise of his own faith’ and ‘to take care that 
his religious belief shall in no way be interfered with.’94 Similarly, Bernhard Wise 
thought that ‘every one [should be free to] follow his own religious observances’, and 
not be permitted to ‘impose his will on anybody else.’95  

While Symon and Wise emphasised the need to protect individual expressions of 
religious freedom, Higgins drew attention to the impact that Sunday observance laws 
would have on minority religious groups such as the Seventh-day Adventists, a 
protestant Christian denomination which observes a religious day of rest on Saturday 
rather than Sunday. The right to religious freedom was of particular importance to this 
group because an Act of Charles II from 1677,96 which prohibited Sunday 
‘desecration’, remained in force in the Australian colonies and had been used to 
convict some members of the denomination.97 The Adventists themselves had been 
campaigning vigorously against the recognition of God in the preamble and advocated 
for a constitutional prohibition on religious laws.98 Higgins, who became their ‘agent 
and ally in the Convention’, argued that a clause that would give adequate protection to 
the Seventh-day Adventists was necessary.99 Despite setbacks, Higgins’ proposed 
clause, which went through several iterations, was eventually enacted in the current 
terms of s 116.100  

The religious freedom of the Seventh-day Adventists is emblematic of what s 116 
seems to have been intended to secure on behalf of the people of all religions. Sabbath 
observance is an essential element of the beliefs and practices of Seventh-day 
Adventists as a religious group. They believe that Saturday is to be set aside as a 
shared day of rest and worship, not only for individual believers, but also for Adventist 
families, congregations, schools and businesses.101 The exercise of their religious 
freedom is thus intrinsically communal in character, for it is together that they, like 
people of most religions, engage in corporate worship and other religiously-inspired 
practices, including the provision of welfare, education and, in the case of the 
Adventist Sanitarium group of companies, the provision of goods and services. It was 
to protect religious freedom in all of these dimensions that s 116 seems to have been 
directed. Sunday observance laws apply a standard of conduct that applies to all 
persons within the community as a whole. As Higgins’ use of the Adventist example 
suggests, s 116 was intended to prevent the Commonwealth from laying down a 
uniform Sunday observance law – not to prevent people of religious conviction from 
observing their particular holy days, but to enable them to do so freely, as communities 
of believers.102  
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B   American precedents 
 

The framers of the Australian Constitution deliberately modelled many of its 
provisions on aspects of the American Constitution, including its clauses relating to 
freedom of religion.103 The Australians were also aware of several decisions of the US 
Supreme Court in which those religion clauses had been interpreted. Article VI and the 
First Amendment of the US Constitution relevantly provide: 

 
no religious test shall ever be required as a qualification to any office or public trust 
under the United States.  
 
Congress shall make no law respecting an establishment of religion, or prohibiting the 
free exercise thereof; or abridging the freedom of speech, or of the press; or the right 
of the people peaceably to assemble, and to petition the government for the redress of 
grievances. 
 

The similarities to s 116 are by no means accidental. In their influential 
commentary on the Australian Constitution, John Quick and Robert Garran 
consistently demonstrated how particular sections were modelled on the provisions of 
other Constitutions, including the US Constitution and the religion clauses of the First 
Amendment in particular.104 During the course of the debate on the clause that became 
s 116, Higgins had alluded to the US Supreme Court decision in Church of the Holy 
Trinity v United States,105 in which it was held that a federal law which prohibited the 
immigration of workers from overseas did not apply to an arrangement whereby a 
church had contracted with a resident and citizen of another country to enter into 
service as an ordained minister. Although the case turned on a question of statutory 
interpretation, the case had a constitutional element, and the First Amendment was 
cited in the judgment.106 Higgins’ concern was that during the course of its reasoning 
the Supreme Court had considered the United States to be a ‘Christian nation’, and that 
this idea had provided support for a decision by Congress to impose the requirement 
that the Chicago World’s Fair not be opened on Sundays.107 Higgins did not discuss the 
case in much detail, but Quick and Garran explained that the plaintiff in the case, the 
Church of the Holy Trinity, was an incorporated religious society under the law of the 
State of New York.108 Notably, it went without saying that the Church had standing as 
a corporate body to initiate the matter in the Supreme Court.  

Another relevant Supreme Court decision from the time was Vidal v Girard's 
Executors.109 In this case, as Quick and Garran observed, the US Supreme Court had 
considered that in developing the common law it was relevant to take notice of the 
prevalence of the Christian religion within the nation.110 What Quick and Garran did 
not mention, however, is that the case specifically concerned the capacity of the City of 
Philadelphia to hold property on trust for the establishment of charitable colleges, 
schools and seminaries for the education of orphans and the poor. The testamentary 
trust in question excluded the appointment or involvement of ecclesiastics, 
missionaries and ministers in the colleges, and the Court was asked whether this was 
‘so derogatory and hostile to the Christian religion’ as to make the devise void under 
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the laws of the State of Pennsylvania. The Court held that although the Christian 
religion might be said to be part of the common law of the State, that principle had to 
be considered in the light of the freedom of religious conscience protected by the 
Pennsylvania Constitution of 1790. Because the freedom extended to ‘every variety of 
religious opinion’ and to ‘all sects, whether they believed in Christianity or not’, it 
could not be argued that the terms of the trust were void or unlawful.111 The validity of 
the trust was accordingly upheld on the view that the freedom of religious conscience 
guaranteed by the State Constitution extended to the freedom of the testator to settle a 
trust upon the City of Philadelphia in order to establish charitable educational 
institutions of various kinds. The reasoning thus proceeded on the basis that freedom of 
religion includes the liberty to establish institutions to pursue not only religious goals 
narrowly conceived, but also wider educational and charitable purposes as well.   

Two other important American cases, also known to the Australians,112 were 
Reynolds v United States113 and Davis v Beason.114 These cases involved members of 
the Church of Jesus Christ of Latter-day Saints claiming that anti-bigamy or anti-
polygamy laws breached their First Amendment right to the free exercise of religion.115 
They were accompanied by the Supreme Court’s decision in Mormon Church v United 
States,116 which upheld federal laws that repealed the charter under which the Mormon 
Church had been incorporated, dissolved the church and forfeited its property.117 While 
Reynolds and Davis thus primarily concerned the application of the law to 
individuals,118 the Mormon Church case involved the associational and communal 
dimensions of religious freedom. Indeed, the Utah law under which the church was 
initially incorporated had affirmed that the church as such was entitled to religious 
freedom as a ‘constitutional and original right, in common with all civil and religious 
communities’, and that this right included ‘power and authority, in and of itself’ to 
make internal rules and regulations ‘for the good order, safety, government, 
conveniences, comfort and control’ of the church and ‘for the punishment or 
forgiveness of all offenses relative to fellowship according to church covenants’.119  

As in the Australian Jehovah’s Witnesses case, the reasoning in Reynolds, Davis 
and Mormon Church was deeply influenced by the questionable proposition that 
freedom of religion only protects beliefs and not practices.120 In Reynolds, the Supreme 
Court affirmed that the religion clauses in the First Amendment had been inserted to 
prevent Congress from enacting laws which would establish a particular “sect” as the 
official religion of the United States, such as by enforcing its doctrines and codes of 
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conduct and making provision for the support of its personnel and institutions.121 On 
this reasoning it followed that, while the United States could not establish a particular 
religion as a public institution,122 the various religious groups would remain free to 
establish their own private organisations and institutions.123 The general objective of 
the First Amendment was thus understood to require a separation of church and state at 
a federal level understood in this institutional sense.124 In Mormon Church, likewise, 
the Court did not deny the rights of religious groups to have corporate existence and a 
capacity of internal self-governance, nor even that freedom of religion necessarily 
entails such a right, but rather merely affirmed the authority of the Congress to prohibit 
polygamy and to provide for the dissolution and forfeiture of the assets of an 
organisation which promoted it.125 Indeed, the Court went to great length in recounting 
the law’s long history of enforcement of charitable trusts for a great a variety of 
purposes, including the support of religious institutions of many different kinds.126 

Consistent with this general view of the law’s recognition of religious 
organisations, in Watson v Jones,127 the Circuit Court for the District of Kentucky 
declined to intervene in a dispute within the Presbyterian Church in Louisville on the 
ground that the Court must respect the determinations of the ecclesiastical system of 
government within the church, which made provision for the authoritative resolution of 
disputes through a graded system of representative courts, the highest authority of 
which was the Church’s General Assembly.128 On appeal the US Supreme Court 
upheld the decision of the Circuit Court, observing that such an approach was 
consistent with the ‘broad and sound view of the relations of church and state’ and the 
‘full, entire, and practical freedom for all forms of religious belief and practice’ that 
had been adopted in the United States.129 Among these rights, the Court continued, was  

 
[t]he right to organize voluntary religious associations to assist in the expression and 
dissemination of any religious doctrine, and to create tribunals for the decision of 
controverted questions of faith within the association and for the ecclesiastical 
government of all the individual members, congregations, and officers within the 
general association.130 
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All who voluntarily unite themselves to such bodies do so with an implied 
consent to its system of government, the Court continued, for it is ‘of the essence of 
these religious unions’ that their decisions should bind their members, and to allow any 
exception to this would ‘lead to the total subversion of such religious bodies’.131 Each 
such religious group, the Court said, has its own ‘body of constitutional and 
ecclesiastical law’ which is most appropriately determined by its own internal systems 
and procedures.132 

The view that religious freedom has ineradicable corporate and institutional 
dimensions was taken for granted in these and several other nineteenth century 
American cases,133 for such an outlook was fundamental to American values at the 
time.134 As historians have shown, the early European settlements in New England and 
elsewhere were premised on strongly communal and corporate values which were only 
much later challenged by more individualist ideas and practices.135 A kind of 
‘Protestant covenantalism’ characterised most of the early colonies, pursuant to which 
binding commitments to a shared identity were seen as the very foundations of 
communal life, in both church and state.136 John Witte argues that the diversity of 
religious settlements across the various American colonies encouraged the 
development of a general consensus around six general principles which New England 
jurist and theologian Elisha Williams called ‘the essential rights and liberties of 
[religion]’.137 According to Witte, these principles of liberty of conscience, free 
exercise of religion, religious pluralism, religious equality, separation of church and 
state and disestablishment of religion never quite won universal assent, but they did 
secure widespread support. And the free exercise of religion, he points out, was 
specifically understood at the time to include –  

 
[the] right of the individual to join with like-minded believers in religious societies, 
which were free to devise their own modes of worship, articles of faith, standards of 
discipline, and patterns of ritual.138 
 

While the modern language of ‘religious group rights’ and ‘corporate free 
exercise rights’ was not used, contemporary expressions such as ‘ecclesiastical liberty’, 
‘the equal liberty of one sect … with another’, and the right ‘to have the full enjoyment 
and free exercise of those purely spiritual powers’ were often referred to, and 
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amounted to much the same thing.139 Similarly, the non-establishment principle was 
understood not only to protect the state from the church, but also to protect the church 
from the state, meaning the protection of ‘church affairs from state intrusion, the clergy 
from the magistracy, church properties from state encroachment [and] ecclesiastical 
rules and rites from political coercion and control’.140 Consistent with this outlook, 
Michael McConnell has pointed out that the State constitutions generally enabled 
religious institutions to ‘define their own doctrine, membership, organisation, and 
internal requirements without state interference’.141 This solicitude for corporate 
religious freedom was based, McConnell shows, on the widespread belief that local 
religious communities were the essential means by which society was held together.142 
As McConnell further argues, the term ‘free exercise of religion’ was deliberately used 
in preference to alternatives such as ‘freedom of conscience’ and ‘toleration of 
religion’, reflecting an intention to extend protections to corporate and institutional 
expressions of religious freedom.143  

As both Witte and McConnell point out, there were some American political 
leaders who, influenced by Enlightenment individualism, were sceptical about 
organised religion and understood religious freedom to be fundamentally individualist 
in character. Influenced by these views, some American states placed close restrictions 
on corporate religious rights, including a Virginia law which outlawed the formation of 
religious corporations.144 A similar view of the Supreme Court’s interpretation of the 
First Amendment, expressed by American constitutional lawyer and political scientist 
John Burgess, was cited by Quick and Garran in their commentary on the Australian 
Constitution: 

 
The court declared that by this constitutional restriction Congress is deprived of 
legislative power over opinion merely, but is left free to reach actions which it may 
regard as violations of social duties or as subversive of good order. The free exercise 
of religion secured by the Constitution to the individual against the power of the 
government is, therefore, confined to the realm of purely spiritual worship; i.e. to 
relations between the individual and an extra-mundane being. So soon as religion 
seeks to regulate relations between two or more individuals, it becomes subject to the 
powers of the government and to the supremacy of the law; i.e., the individual has in 
this case no constitutional immunity against governmental interference.145 
 

Notably, although Quick and Garran often elsewhere expressed agreement with 
Burgess’s views, in this instance they quoted from him without comment. Burgess’s 
approach to constitutional law and political theory generally was highly individualist 
and nationalist. But although he was cited occasionally by Quick and Garran, as well 
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as by HB Higgins and Isaac Isaacs, his views were not widely accepted by other 
Australian framers.146  
C   Australian colonial practices 
 

Although shaped by different histories, British and Australian legal principle and 
practice in the second half of the nineteenth century similarly affirmed the 
associational and corporate dimensions of religious freedom. By about 1870, as Julian 
Rivers has shown, the United Kingdom had reached a reasonably stable constitutional 
settlement under which organised religious denominations were entitled to independent 
legal personality and identity and jurisdictional autonomy in matters of doctrine, 
worship, government and internal discipline.147 Indeed, Rivers argues that much of 
British law can only be understood by recognising the collective orientation of 
religious belief and practice.148 Several features of late nineteenth century Australian 
law and practice suggest that the same was also true here.  

Firstly, it is important to note that Australia – like North America – was for some 
European religious communities a refuge from religious persecution. Many Lutherans, 
in particular, migrated to Australia during the 1830s to mid-1840s as religious 
refugees.149 The fact that the Lutherans were received into the Australian colonies, 
given land and permitted to establish their own churches, schools and missions, reflects 
the extent to which the communal aspects of religious freedom were recognised. While 
Jews, Muslims, Buddhists, Hindus and Catholics certainly encountered a less 
welcoming environment, many of these groups also maintained very strong ethnic and 
religious communal bonds and sought to establish their own communities and 
institutions.150 While the Jewish community, for example, did not receive the same 
privileges as mainstream Christian denominations, they were nonetheless free to 
worship collectively, and eventually to build their own synagogues and benevolent 
institutions.151 The same was true of Muslim communities, who have been a presence 
in Australia since the 1860s, during which time mosques were built.152 In fact, one 
mosque built in Broken Hill in 1891 still stands today, and the first city mosque to be 
built in Adelaide between 1889 and 1891 served not only as a place of worship, but 
also of charity and religious festivities.153 The freedom and capacity to establish and 
operate places of worship was more pronounced for Christian churches which, 
following the passage of the NSW Church Building Act 1836, were eligible to receive 
government assistance. This assistance included stipends for the employment of clergy 
and subsidies for the construction of church buildings.154 By extending the funding to 
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all Christian denominations,155 the Act both confirmed that there was to be no 
established church in Australia and strengthened the developing religious pluralism 
within the colony.156 While state aid was eventually abandoned,157 the religious 
freedom to establish and operate churches continued to be recognised.  

The corporate aspect of religious freedom was especially recognised through the 
granting of legal personality as a result of particular statutes or letters patent.158  
Specific legal instruments such as these were necessary in order to overcome the fact 
that, despite arguments to the contrary,159 the common law did not recognise the 
corporate identity of a church or religious community as such; an authorising statute or 
an executive act was necessary.160 Nonetheless, Australian colonial statutes recognised 
the capacities for ‘self-constitution’ and ‘self-government’ to which religious and other 
groups aspired. The preamble to the Anglican Church of Australia Act 1895 (Qld), for 
example, contained a recital recording the consensual compact by which the church 
had constituted itself: 

 
Whereas by a consensual compact made by and between the bishop, clergy, and laity 
of the Anglican Church of Australia (then called the United Church of England and 
Ireland) in the Diocese of Brisbane, on 18 June 1868, a constitution was agreed to for 
the management and good government of the said church in the said diocese. 
 

The Religious Educational and Charitable Institutions Act 1861 (Qld) similarly 
empowered the Governor to issue Letters Patent to declare any person or persons a 
body corporate, provided they were ‘duly called or appointed’ to that role ‘in 
accordance with the rights law rules or usages’ of a religious or secular ‘community or 
institution’. This process of incorporation gave religious bodies the right of perpetual 
succession and a common seal and most of the legal capacities of a natural person. 
Even more fundamentally, it recognised the prior existence of the ‘community or 
institution’ in question, as well as its capacity to have its own rules and usages quite 
apart from the state’s grant of legal personality through formal juristic incorporation.  

Alongside the specific churches and denominations a whole variety of religious 
orders, missions, and other charitable organisations were established and recognised, 
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each operating in accordance with its own doctrines, customs and traditions.161 
Nineteenth century Australian society also saw the development of friendly societies, 
voluntary associations established for financial and social purposes, which had their 
‘own criteria for membership and benefits, based on a person’s religion, occupation 
and birthplace’.162 These and many other kinds of religious associations flourished 
through the second half of the nineteenth century, so much so that Anthony Trollope, 
when visiting Australia at the time, observed that ‘wherever there is a community there 
arises a church, or more commonly churches … [for] the people are fond of building 
churches’.163 

The Australian colonies were places where religious communities thrived. This 
was not only a consequence of the fact that these groups enjoyed the freedom to 
worship, but also because they were free to engage in other communal expressions of 
faith such as the establishment of charities and religious associations and corporations. 
Moreover, they enjoyed the freedom to do such things autonomously, in accordance 
with their own governance structures and their deeply held religious beliefs. Section 
116 of the Constitution was enacted in this context. It would be extraordinary to deny 
that it was intended to protect both the individual and the collective dimensions of 
religious freedom.  
 
 

V   INTERNATIONAL LAW 
 
It was observed at the outset of this article that Article 18 of the International 

Covenant on Civil and Political Rights (ICCPR) appears to enshrine a basically 
individualist conception of freedom of religion. The statement in Article 18 that 
religious freedom may be exercised ‘either individually or in community with others 
and in public or private’ suggests that there is a communal and public dimension to 
religious expression, but it is the individual whose religious ‘choice[s]’ seem both to 
constitute and determine the parameters of the freedom for each individual. 
International human rights law is, however, more attuned to the communal dimensions 
of religious freedom than this might suggest. As Carolyn Evans has shown freedom of 
religion as protected under international human rights law has both an individual and a 
collective aspect, and the right to manifest religious freedom collectively necessarily 
implies that it has an organisational dimension.164 The UN Human Rights Committee’s 
General Comment No 22(4), for example, makes clear that the freedom to manifest, 
practice and teach religion includes ‘acts integral to the conduct by religious groups of 
their basic affairs, such as the freedom to choose their religious leaders, priests and 
teachers, [and] the freedom to establish seminaries or religious schools’. As Evans 
explains: 

 
[w]hile individuals choose to exercise their religion within an organised religious 
group, the state must respect the autonomy of this group with respect to decisions 
‘such as the freedom to choose their religious leaders, priests and teachers, the freedom 
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to establish seminaries or religious schools and the freedom to prepare and distribute 
religious texts or publications.’ That does not mean that these elements of religious 
freedom can never be limited in compliance with the limitations provisions in the 
ICCPR, but rather is a recognition that the communal aspects of religious practice are 
important and can only be limited where necessary in a democratic society for one of 
the reasons set out in the ICCPR. Interference by the state in issues such as the 
selection of clergy and other central aspects of religious practice would require 
significant justification. Religious autonomy does not mean, however, that religious 
organisations are ‘above the law’ or that any restrictions or requirements on religious 
organisations are illegitimate.165 
 

The communal and associational aspects of religious freedom are further 
supported by Articles 22 and 27 of the ICCPR. Article 22 protects the ‘right to freedom 
of association with other people.’ Manfred Nowak has explained that this right 
includes the right to found an association with like-minded people; the right of a group 
of people to a legal framework making possible the creation of juridical persons; the 
collective right of an existing association to represent the common interests of its 
members; the individual negative freedom to leave freely, or not to join an association; 
and the collective negative freedom of an association to expel a member who has 
breached the terms of association.166 Article 27 of the ICCPR even more specifically 
and directly protects the rights of religious minority groups to practice and profess their 
religion in community with other members of their group. 

Article 6 of the UN Declaration on the Elimination of All Forms of Intolerance 
and of Discrimination Based on Religion or Belief (1981)167 further affirms that the 
right to freedom of thought, conscience, religion or belief include a whole range of 
freedoms that are unavoidably communal in their expression, such as the freedom to: 

 
(a) To worship or assemble in connexion with a religion or belief, and to establish 

and maintain places for these purposes;  
(b) To establish and maintain appropriate charitable or humanitarian institutions;  
(c) To make, acquire and use to an adequate extent the necessary articles and 

materials related to the rites or customs of a religion or belief;  
(d) To write, issue and disseminate relevant publications in these areas;  
(e) To teach a religion or belief in places suitable for these purposes;  
(f) To solicit and receive voluntary financial and other contributions from individuals 

and institutions;  
(g) To train, appoint, elect or designate by succession appropriate leaders called for 

by the requirements and standards of any religion or belief;  
(h) To observe days of rest and to celebrate holidays and ceremonies in accordance 

with the precepts of one’s religion or belief;  
(i) To establish and maintain communications with individuals and communities in 

matters of religion and belief at the national and international levels.168 
 

An earlier draft of the 1981 Declaration went even further, proposing that these 
rights inhere not only in ‘every person’ but in ‘every group or community’.169 The 
Concluding Document of the Vienna Meeting of Representatives of the Participating 
States of the Conference on Security and Co-operation in Europe (1989) was similarly 
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explicit about the rights of ‘religious communities’ and ‘religious faiths, institutions 
and organizations’, affirming that the rights of religious communities extend to the 
right to establish and maintain freely accessible places of worship or assembly, to 
‘organize themselves according their own hierarchical and institutional structure’ and 
to ‘select, appoint and replace their personnel in accordance with their respective 
requirements and standards’.170 In his 1956 report on religious discrimination, Special 
Rapporteur Arcot Krishnaswami highlighted the ‘particular importance’ of the 
‘collective’ aspects of the right to manifest religion or belief, which he suggested 
would imply such rights as ‘freedom of assembly’, ‘freedom of association’ and ‘the 
right to organize’.171 Having noted that ‘the followers of most religions and beliefs are 
members of some form of organization, such as a church or a community’, and that any 
compulsion to join or remain a member was contrary to the freedom, he also observed 
that matters of ‘structure’ and ‘management’ of religious organizations are often 
determined by religious doctrine, and that as a matter of general principle ‘every 
religion should be accorded the greatest possible freedom in the management of its 
religious affairs’.172   

Several other international and regional instruments provide similarly. The UN 
Declaration on the Rights of Indigenous Peoples (2007) recognises the rights of 
indigenous ‘peoples’, ‘communities’ and ‘families’, including rights to self-
determination (Art 3), autonomy or self-government in matters relating to their internal 
and local affairs (Art 4), maintenance of distinct social and cultural institutions (Art 5), 
practice of cultural traditions and customs (Art 11), manifestation, practice, 
development and teaching of spiritual and religious traditions, customs and ceremonies 
(Art 12), and development and maintenance of institutional structures and distinctive 
customs, spirituality, traditions, procedures and practices, including juridical systems 
(Art 34). As Johanna Gibson has pointed out, group rights to cultural and religious 
expression permeate the Declaration.173 Article 8 of the European Framework 
Convention for the Protection of National Minorities (1995) similarly protects the 
rights of religious minority groups ‘to establish religious institutions, organisations and 
associations.’ Consistent with this, the European Court on Human Rights, in Hasan & 
Chaush v Bulgaria, noted that ‘religious communities traditionally and universally 
exist in the form of organised structures’, and that ‘participation in the life of [such 
communities] is a manifestation of one’s religion’.174 The Court also went on to speak 
about the importance of these communities, commenting that ‘the autonomous 
existence of religious communities is indispensable for pluralism in a democratic 
society.’175  
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Principles of freedom of association and self-governance are also echoed in the 
law of domestic states within Europe, such as Germany and the United Kingdom. 
Article 19(3) of the German Basic Law affirms that ‘basic rights shall also apply to 
domestic artificial persons’ and Article 140 recognises the right of individuals to form 
religious associations, providing that ‘[r]eligious societies shall regulate and administer 
their affairs independently within the limits of the law that applies to all’.176 The UK 
Human Rights Act 1998 also recognises the collective aspect of religious freedom in 
s 13(1), which reads: 

 
If a court’s determination of any question arising under this Act might affect the 
exercise by a religious organisation (itself or its members collectively) of the 
Convention right to freedom of thought, conscience and religion, it must have 
particular regard to the importance of that right.177 

 
 

VI   CONCLUSIONS 
 

While some Australian scholars have cast discussion about the free exercise of 
religion under s 116 in terms of individual rights, there is a general consensus among 
specialist scholars in the field that the right must necessarily have individual, 
associational and communal dimensions. David Little, for example, says that religious 
liberty as currently understood is ‘the condition in which individuals or groups are 
permitted without restraint to assent to and, within limits, to express and act upon 
religious convictions and identity free of coercive interference or penalty imposed by 
outsiders, including the state’.178 Carolyn Evans and Leilani Ujvari have likewise 
maintained that freedom of religion under Article 18 of the ICCPR has ‘both an 
individual and a collective aspect’.179 Rex Ahdar and Ian Leigh similarly draw 
attention to the ‘ineradicable collective or communal dimension’ of religious 
freedom.180 For religious believers, religious faith and practice usually involves goods 
that are intrinsically communal in character, whereas, as Robert George has pointed 
out, a reductively individualistic account of human rights – 

 
overlooks the intrinsic value of human sociability and tends mistakenly to view human 
beings atomistically. It fails to account for the intrinsic value of friendship and other 
aspects of human sociability, reducing all relationships to means by which the partners 
collaborate with a view to more fully or efficiently achieving their individual goals and 
objectives.181 
 

Cole Durham similarly observes: 
 
Protection of the right of religious communities to autonomy in structuring their 
religious affairs lies at the very core of protecting religious freedom. We often think of 
religious freedom as an individual right rooted in individual conscience, but in fact, 
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religion virtually always has a communal dimension, and religious freedom can be 
negated as effectively by coercing or interfering with a religious group as by coercing 
one of its individual members.182 
 

Johan van der Vyver specifically affirms the rights of religious communities ‘to 
establish institutions as a means of uniting their number and to facilitate the execution 
of their calling; to decide upon and organize the internal structures of such institutions; 
and to contrive and to proclaim rules of behaviour and exercise authority for the sake 
of order within their own ranks’.183 When the state intervenes into the internal affairs 
of religious groups, even to enforce what are said to be the human rights of individual 
members it runs the risk, William Johnson Everett notes, of ‘reduc[ing] religious 
freedom solely to the beliefs and actions of individuals’.184 The capacity of religious 
groups to secure legal personality for their organisations and institutions is also vital 
for, as Paul Taylor points out, its absence ‘threatens the very existence of religious 
groups’.185 And these associational, communal and corporate religious rights, John 
Witte argues, extend not only to religious associations narrowly conceived, but also to 
the rights of parents, schools and other religious institutions to pursue their religious 
goals.186  

Julian Rivers draws attention, however, to recent erosion of the proper autonomy 
of religious groups in various ways, including the reduced willingness of courts to 
track the internal doctrine and government of religious bodies and the extension of 
employment and antidiscrimination law to religious organisations.187 Questions about 
the exact lines to be drawn between secular norms and religious beliefs and practices 
raise issues that lie beyond the scope of this article, but it remains relevant and 
important to observe that too frequently it is assumed that religious freedom is a right 
that is only individual and private, and that any communal, corporate or public 
manifestations of religious conviction exist only at the sufferance of the state. 
However, submissions to the Australian Human Rights Commission’s recent Freedom 
of Religion and Belief in 21st Century inquiry, from as diverse a variety of religious 
groups as the Anglican Diocese of Sydney, the Baha’i Community, the Church of Jesus 
Christ of Latter-day Saints, the Salvation Army and several others, emphasised the 
ineradicable communal dimensions of religious freedom as they understood it, and 
questioned efforts to define religious freedom as purely an individual right.188  
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Efforts to impose an individualistic view of human rights nonetheless continue to 
be made by groups such as the Discrimination Law Experts Group, who argue that the 
rights of religious organisations engaging in ‘public sphere activities’ should simply be 
trumped by the rights of individuals ‘to be treated in a non-discriminatory way.’189 The 
Public Interest Law Clearing House and the Human Rights Law Resource Centre have 
argued similarly, maintaining that permanent religious exceptions to anti-
discrimination laws facilitate and condone discrimination by protecting ‘traditional 
social structures and hierarchies’.190  Although the context is that anti-discrimination 
laws apply only in certain ‘public’ contexts, the reasoning is not so limited. These 
arguments are not unlike that of Stephen Macedo, who advocates that modern 
liberalism must ‘constitute the private realm in its image’ by forcing citizens ‘to 
observe its limits’ and ‘pursue its aspirations’.191 Such persons are to be actively 
coerced, Macedo candidly asserts, ‘to help ensure that freedom is what they want’, 
even in ‘their most “private beliefs”’.192  

The underlying individualism of this line of argument has been made clear by 
Margaret Thornton, who has argued that although the ICCPR protects the right to 
exercise freedom of religion ‘in association with others’, this right not only has to be 
balanced against the competing rights to equal treatment and non-discrimination, but 
all such rights need to be understood, fundamentally, as the rights of human beings – 
not of corporations – and so it is a ‘logical fallacy to extrapolate from an individual’s 
private beliefs to an impersonal for-profit corporation’.193 Thornton’s argument shows 
the weakness of religious freedom rights if they are conceptualised in reductively 
individualistic terms. This is because one would have to show, first, that certain 
individuals have particular religious convictions that are legally protected and, second, 
that these same individual rights are being expressed through the religious 
corporation’s rules or practices. If religious rights are conceptualised as inherently 
‘private’ in this sense, it will be that much more difficult to establish that such rights 
are really being exercised as private rights in various domains of ‘public’ or ‘quasi-
public’ life.194 But on the contrary, as has been seen, international human rights 
principles, while certainly premised on the rights of the ‘human person’, are not 
exclusively concerned to protect only individual rights or only private expressions of 
religious conviction.  
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Another problem with individualised conceptions of human rights in this domain 
is that such rights, although originally conceived as rights against the state, can 
nonetheless ‘double up as rights against everyone’.195 Accordingly, as Julian Rivers 
has shown, there are some for whom it is not sufficient that an individual has a right of 
‘exit’ from his or her religious community.196 Rather, there is evidence ‘of a growing 
assumption that everyone who wishes should be able to join any religious body’ and 
that ‘membership tests are suspect’.197 The underlying assumption, in other words, is 
that ‘the preservation of religious identity on the part of civil society groups needs 
justification against the individual who does not share that identity’, even though to 
adopt such an approach ‘is potentially destructive of the identity of [all] non-State 
collectivities’.198 For if any individual can decide whether he or she qualifies for 
membership of an organisation, no organisation will be able to maintain its distinctive 
identity.199  

This reductio ad absurdum suggests that a radical individualist conception of 
religious liberty is simply incompatible with the existence of religious associations and 
communities as distinguishable groups within a society. Against such a view, William 
Galston has observed: 

 
It is not obvious as an empirical matter that civil society organisations within liberal 
democracies must be organised along liberal democratic lines… A liberal policy 
guided … by a commitment to moral and political pluralism will be parsimonious in 
specifying binding public principles and cautious about employing such principles to 
intervene in the internal affairs of civil associations. It will rather pursue a policy of 
maximum feasible accommodation, limited only by the core requirements of individual 
security and civic unity. That there are costs to such a policy cannot reasonably be 
denied. It will permit internal associational practices (e.g. patriarchal gender relations) 
of which many disapprove. It will allow many associations to define their membership 
in ways that may be viewed as restraints on individual liberty … Unless liberty – 
individual and associational – is to be narrowed dramatically, however, we must 
accept these costs.200 
 

A reductively individualist conception of religious freedom is obviously opposed 
to the capacity of such groups to determine their own conditions of membership, but an 
excessively narrow associational conception may also have this effect, for there are 
many social groupings and traditional communities, including religions, in which 
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membership does not initially arise by deliberate choice but by birth and circumstance. 
Whether voluntaristic or otherwise, unless such associations and communities are 
going to be understood, following Thomas Hobbes, as ‘worms in the entrails’ of the 
body politic,201 we need to recognise, as Harold Laski argued, that they are ‘as real, as 
primary, and self-sufficing as the whole [society]’.202 This does not mean of course that 
communal religious rights must always prevail. But it does mean that they ought to be 
treated with the same respect as the rights of individuals. As such, from a liberal point 
of view, what is most crucial in order to protect individuals is not the right to join (or 
remain) within a group, but the right to exit it.203 On this approach, the question of the 
legitimacy of a law which regulates a religious association becomes one of determining 
what conditions, if any, must accompany an effective exit right, understood to include 
the rights to associate, disassociate or not associate with a particular religious 
community on terms offered by that community.204 Alternatively, from a more 
communitarian point of view, what matters is that a religious group genuinely benefits 
its members and does not inappropriately interfere with the legitimate interests of those 
outside the group.205 These are large questions, of course, which lie beyond the scope 
of this article, the point of which has been to establish the associational and communal 
dimensions of religious freedom as a matter of principle. 

Section 116 of the Australian Constitution, although it only applies to the 
Commonwealth, undeniably protects both individual and communal expressions of 
religious conviction. As this article has sought to show, this follows from an analysis 
of its text, a consideration of its original understanding and context, and a survey of the 
decided cases. Such a conclusion is also supported by international human rights law. 
Recognising that freedom of religion has an ineradicable communal, collective or 
corporate dimension does not of itself resolve difficult questions about exactly what 
legal regulation of religious practices might be justifiable under s 116.206 What it does 
suggest, however, is that reasoning about the proper scope of freedom of religion ought 
not to begin from narrow and reductively individualist presuppositions about its nature, 
foundations and scope. Such assumptions are not true to the underlying social reality of 
religious faith and practice and they risk capture by interests that would subject all of 
civil society to secularist values in a manner that is quite contrary to the importance of 
religious freedom as a fundamental human right.207  
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they distort the underlying social reality, they are inherently weak, and they risk capture by a 
statist agenda that subjects all of civil society to its own ethos. As candidates for 
constitutional principle underlying the law of organized religions, they are descriptively 
inadequate and prescriptively unappealing.’  


