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The ABC and XYZ of Guardianship and Administration
This paper starts with an “ABC of Guardianship and Administration” - an introduction for beginners to the jurisdiction of VCAT’s Guardianship List to appoint guardians and administrators or make other protective orders.  Next, at the other extreme, there is an “XYZ”, looking at some of the more complex issues raised in Supreme Court and Tribunal decisions about a person identified as XYZ.  Finally, some thoughts are offered about future directions for protecting vulnerable adults, especially in light of the recent Federal Inquiry into Older People and the Law.

ABC
VCAT Guardianship List can make protective orders under the Guardianship and Administration Act 1986 (“the GA Act”), the Instruments Act 1958 and the Medical Treatment Act 1988
.  
Guardianship and administration
The most common orders the Guardianship List makes are guardianship and administration orders under the GA Act in respect of persons aged 18 years or over who have a disability
.  Guardianship orders enable a substitute decision-maker – a guardian - to make accommodation or other personal decisions for a person with a disability.  Administration orders enable a substitute decision-maker – an administrator - to manage the financial and legal affairs of a person with a disability.  
VCAT can also revoke or make other orders about enduring powers.  The enduring powers are the EPG (enduring power of guardianship) under the GA Act, the EPA (enduring power of attorney) under Part XIA of the Instruments Act , and the EPA(MT) (enduring power of attorney (medical treatment)) under the Medical Treatment Act.  

Before appointing a guardian or administrator VCAT must be satisfied in particular that the “proposed represented person” has a disability; is unable by reason of the disability to make reasonable judgments about relevant matters; and needs a guardian or administrator.  VCAT must take into account the person’s wishes, so far as they can be ascertained, and cannot appoint a guardian or administrator unless satisfied that the order would be in the best interests of the person
.

VCAT must consider whether, among other things, there is an option that would be less restrictive of the person’s freedom than the making of the order.  Any order made must be the one that is the least restrictive as possible
.  

A proposed guardian or administrator will often be a family member or friend. In deciding whom to appoint as guardian VCAT must be satisfied that the proposed guardian is aged 18 years or over and consents to being appointed.  VCAT must be satisfied that any proposed guardian will act in the best interests of the person; does not have a conflict of interest; and is a suitable person to act as guardian.  Finally, in considering whom to appoint as guardian, VCAT must take into account the wishes of the person with a disability; the desirability of preserving existing family relationships; the compatibility of the proposed guardian with the person’s administrator (if there is one); and whether the proposed guardian will be available and accessible to the person so as to fulfil the requirements of guardianship
.  There are comparable provisions concerning eligibility for appointment as administrator.  VCAT must also be satisfied that any proposed administrator has sufficient expertise to administer the estate or that there is a special relationship or other special reason why that person should be appointed as administrator.  

Where no other person fulfils the requirements for appointment as guardian VCAT

may appoint the Public Advocate.  (The Public Advocate’s functions, set out in the GA Act, involve promoting the welfare of persons with a disability but include investigating cases on referral by VCAT and acting as guardian in individual cases).  There are also independent professional administrators, including State Trustees Limited, FTL Judge & Papaleo Pty. Ltd. and similar organisations, or accountants and legal practitioners.  
Ordinarily, VCAT confers on the substitute decision-maker such power as is required to be exercised in the person’s best interests.  

VCAT also has a supervisory role.  Guardians and administrators are accountable to VCAT.  VCAT generally requires administrators to lodge financial statements and other reports.  

If a person in respect of whom an order was made did not attend and was not represented at the hearing and had a reasonable excuse, section 120 of the VCAT Act provides for re-opening the proceeding.  Alternatively, a party (or with VCAT’s leave a person entitled to notice of the application) may apply to VCAT under section 60A of the GA Act or section 125ZC of the Instruments Act for a rehearing by a Member more senior than the Member who presided at the first hearing.  A party may appeal to the Court of Appeal or to the Trial Division of the Supreme Court on a question of law
.  

Guardianship and administration orders are not made “once and for all”.  Whether or not a party applies for a review or a rehearing, or appeals, VCAT must reassess a guardianship or administration order generally no later than three years after the date of the order
.  Normally a guardianship order is reassessed within one year and an administration order is reassessed within three years but VCAT may conduct a reassessment at any time - on its own initiative or an application by any person.  A material change of circumstances (such as the person regaining capacity, or a guardian or administrator being no longer willing or able to act) may be the reason for seeking an early reassessment.  Alternatively, there may be the claim that the guardian or administrator is not acting in the best interests of the person.  Upon completing a reassessment, VCAT may revoke the guardianship or administration order or make such other orders as may be required in the person’s best interests
.
Orders in relation to EPAs

Under Part XIA of the Instruments Act VCAT can make orders in relation to EPAs.  VCAT can revoke the appointment of an attorney if satisfied that the person who made the EPA no longer has legal capacity and, further, that it is not in the best interests of the person for the power to continue
.  Alternatively, if the person has lost capacity and the attorney seeks to resign, VCAT can grant the attorney leave to resign
.  

VCAT has power to suspend or vary or give directions in relation to an EPA, including a direction that the attorney lodge accounts for examination
.  VCAT may make declarations including a declaration that an EPA is invalid if satisfied that the donor lacked capacity when making the EPA; the EPA does not comply with the requirements of Part XIA of the Act, or that, for example, the donor was induced to make the EPA by dishonesty or undue influence
.  
If VCAT makes an administration order in respect of a person who has made an EPA the attorney may exercise power only to the extent authorised by VCAT
.  This is especially important in a case where an EPA is discovered after an administration order is made.  The pre-existence of a valid EPA may be good grounds for revoking the administration order.
Interstate orders and interstate EPAs

Information about laws in other States and Territories that correspond to the GA Act and about the Boards and Tribunals that apply them, is accessible via the website (below) of AGAC (the Australian Guardianship and Administration Committee), a national body that is comprised of Guardianship Boards and Tribunals, Public Advocates, Public and Adult Guardians, and State Trustees or their equivalents in each State and Territory.

Applications and general procedure

Anyone may apply for guardianship or administration orders at any time
.  On the other hand, there is some constraint concerning applications for orders about EPAs at least.  There is no application fee.   Before making an application, one should consider whether an order is actually required or whether the person’s needs can be met by some means less restrictive of their freedom.  

Application forms, guides and other materials are accessible via the VCAT website.  The application prompts the applicant to indicate who are the parties to the application and other persons entitled to notice.  Any special hearing requirements (for example, the need for an interpreter or the need for security) can be noted there.  There is also provision for applicants to indicate any dates that would not be suitable for the hearing.  It is especially important that parties or their representatives indicate in their application or notify the Guardianship List Registrar by fax or otherwise in writing as soon as possible if substantially more than an hour may be required and to provide a realistic indication of the urgency of the matter and estimate of the time required.

The applicant must serve the application on all parties and other persons entitled to notice of the application.  VCAT can, however, attend to service or dispense with service in appropriate cases
.

The applicant must provide VCAT with medical or other expert reports (by a neuropsychologist, for instance) and must attend any hearing prepared to give further evidence.  Reports such as social work and occupational therapists’ reports and ACAS (Aged Care Assessment Service) reports often assist the Tribunal.  If there are statements or submissions in writing by other witnesses or parties these should be filed at the earliest opportunity.

General information and relevant forms relating to matters including adjournments, seeking leave to withdraw applications and accessing documents held on VCAT’s proceeding file are accessible via the VCAT website
.

XYZ 

The XYZ decisions
 provided VCAT with a valuable opportunity to return to the fundamental principles underpinning the legislation.  The case concerned a man who had suffered a stroke several years ago.  There could be no doubt initially that he could not manage his financial and legal affairs and that he needed an administrator.  Indeed, at first he expressed the wish to have an administrator.  More recently, however, his condition had improved.  He became strongly opposed to having an administrator.  On remittal, the Tribunal found that he had sufficient capacity actually to undermine the administrator’s management of his affairs so that the administration order was no longer workable.  VCAT revoked the order. 

The Supreme Court  (Cavanough J) made important general observations and highlighted a number of matters for VCAT to consider.  The VCAT decision considered those matters.  They related mainly to administration but had significance beyond that.
The Court noted that proceedings under the GA Act can give rise to “matters of difficult and sensitive judgment”
 but cautioned against paternalism or protection at the expense of individual autonomy
.  

Section 4 of the GA Act was given particular attention.  It is expressly provided there that Parliament intends that the Act be interpreted and VCAT’s jurisdiction be exercised so that the means that are least restrictive of a person’s freedom of decision and action as is possible is adopted; the best interests of a person are promoted; and the wishes of a person are wherever possible given effect to
.  
On remittal, the Tribunal noted that when the statutory definition of “disability” is considered it can be recognised immediately that disability can be mild, moderate or severe.  So too can the impact of the disability on a person’s cognitive or decision-making capacity be mild, moderate or severe.  Then, depending on the person’s circumstances (including not only family or other support or the existence of an EPA but also the person’s actual exposure to risk of exploitation), there may be greater or lesser need for an administrator.  Even the person’s wishes, if the person can express them, may be more or less strongly held.  And what the person’s best interests require may change over time.  When it is also considered that the person’s condition can be static, progressive, fluctuating or improving it will be obvious that, as the legislation requires, an administration order should never be made “once and for all” but should be reassessed later on.  Even where an administrator has been appointed, the legislation recognises that the issues may still not be totally clear.  The Tribunal may make a limited administration order, tailored to the needs of the person with a disability.  Whether or not the order is limited, the administrator must exercise power in such a way as to encourage and assist the represented person to become capable of administering his or her estate: section 49(2)(a).  This indicates a realisation that there will be people on the verge of no longer needing an administrator but who for the time being still do need one.  

The Tribunal concluded that these considerations justify an approach, in appropriate cases, to make or continue an administration order even though the person’s disability may be mild, or the impact of the disability on the person’s capacity may be mild, or the need for an administrator may not be absolute.  The Tribunal has discretion that it must exercise in the person’s best interests having taken into account matters including the person’s wishes.  
Is the test for incapacity subjective or objective?

Under section 46(1)(a)(ii) of the Act the Tribunal must be satisfied that the person “is unable to make reasonable judgments in respect of the matters relating to all or any part of her or his estate by reason of the disability”.  
The Court referred to an apparent divergence of judicial opinion expressed in Victorian and New South Wales cases involving similar legislation, as to whether the test for incapacity is subjective or objective.  The Tribunal saw the question in this way: is it necessary to measure the person’s capacity against his or her actual property and affairs, however extensive, complex or demanding they may be (the subjective test), or should it be measured against an objective standard such as “the ordinary routine affairs of man”?  The Tribunal was bound by, but in any event preferred, Victorian authority that applied a subjective test.  The Tribunal noted that section 46(1)(a)(ii) of the GA Act contains further words that really distinguish these cases and reinforce the subjective nature of the test.  Those words are “all or any part of her or his estate”.    

What degree of incapacity is required?

It is clear that section 46 does not require total and complete incapacity or something similar to be established
.  The Court encouraged the Tribunal to give further consideration to the extent to which a person must be “unable to make reasonable” judgments before a protective order could be made, referring to a report predating the legislation that stated: “It is the person whose capacity is lacking or is severely impaired who may be in need of this type of protection”
 (emphasis added).  

The Tribunal considered the Report generally, the Second Reading speech, and the whole of the Act but could not discern an intention that guardians or administrators would be appointed only for those persons whose capacity is lacking or severely impaired.  
Capacity assessments

The Tribunal must make findings of fact about capacity by reference not only to expert evidence  but also to the lay evidence.
   The Court considered the value of neuropsychological evidence.  The Tribunal itself noted the general need for caution in capacity assessments as expressed by Darzins et. al. in this way:

“If capacity assessments place too much weight on cognitive function tests, like the [MMSE] or the cognitive capacity test, poor performance on these tests may be interpreted as evidence of incapacity.  These tests are primarily language based and influenced by education, culture and language.  If tests of cognition are used to determine capacity, some people who are capable, but who score poorly on these tests because of ignorance, lack of education or language difficulties, will be inappropriately labelled as incapable.  Conversely, incapable people who have received more education and have well developed language skills, may erroneously be judged capable by these tests”.
  

The Tribunal considered that if there is expert opinion that a person lacks capacity but there is also lay evidence that indicates the person has capacity, the Tribunal may decline to find that the person is incapable.  On the other hand - depending on the circumstances - if there is expert opinion that a person has capacity but there is also lay evidence that indicates the person lacks capacity, the Tribunal may elect to obtain further and better medical or other expert evidence rather than reach an immediate conclusion.  Any paradox here was to be explained by considering the presumption that a person has capacity but, at the same time, the protective nature of the jurisdiction.

The wishes of the person with a disability

Not always will the wishes of the person with a disability be able to be ascertained but, if they can be, they must always be considered: sections 4(2) and now section 46(2)(b) of the Act.  The Court referred to the decision of the Supreme Court of the Australian Capital Territory in where legislation provided that “the person’s views and wishes, so far as they can be ascertained, should receive paramount consideration”
.  

The Tribunal considered the Report, the Act and the relevant Second Reading speeches.    Acknowledging the “very special importance” of the requirement to give effect to the person’s wishes, the Tribunal concluded that, while clearly intending that the person’s wishes be given effect to wherever possible, the Victorian Parliament did not intend that the person’s wishes would be the paramount consideration.

The Tribunal noted especially that in contrast to the ACT legislation, the words of section 4(2)(c) of the Victorian Act are: “the wishes of a person with a disability are wherever possible given effect to”.  The inclusion of the qualifying words - “wherever possible” – indicated that there will be cases in which it is not possible to give effect to the person’s wishes.  This may be for practical reasons – for instance, the person may wish to have a family member as administrator but the family member does not consent to appointment.  Alternatively, it may be because, in the particular case, the person’s best interests, requiring the appointment of an administrator, override the person’s wishes not to have an administrator.  

Legal practitioners are usually not involved in proceedings before the Guardianship List.  However, awareness of the principles referred to in the XYZ cases enables legal practitioners, when involved, properly to advise their clients (whether the person with a disability or a family member or otherwise), and to obtain expert and lay evidence for the hearing.  It also enables practitioners to explain especially to the person with a disability why an order may or may not be made - contrary perhaps to the person’s expectations and wishes.
The future

VCAT continues to strive to achieve its purpose being “to deliver a modern, accessible, informal, efficient and cost-effective tribunal justice service to all Victorians, while making quality decisions”
.  Recent implementation of VOGL (VCAT Online Guardianship List) enabling transmission of administrators’ accounts to an examiner and the examiner’s reports to VCAT is one recent example.

VCAT, as a Member of the AGAC, also continues to contribute to the harmonisation of laws and procedures and the exchange of information aimed to promote best practice.  A national Guardianship and Administration conference was held in Melbourne in March 2007, organised by the Office of the Public Advocate, State Trustees Limited, and VCAT.  Planning is underway for the next conference in Queensland in 2009.
At State and Federal level there has been much activity.  Of most significance at present are some of the recommendations made by the House of Representatives Standing Committee on Legal and Constitutional Affairs Inquiry into Older People and the Law.

VCAT’s jurisdiction is of course not limited to making orders affecting the elderly, but especially as that population grows can the tribunal’s caseload be expected to grow.  In September 2006, when announcing the inquiry the chairman stated that “[a]t present, 12% of the Australian population is aged 65 and over, and by 2030 this is estimated to rise to more than 22%”

So far as guardianship and administration are concerned, the Committee has made recommendations especially to promote recognition of orders across interstate boundaries.  The Committee has recommended that the Australian Government encourage the Standing Committee of Attorneys-General to work towards the implementation of nationally consistent legislation in all States and Territories
.  The Committee has also recommended there be a review of the needs of older people appearing before guardianship boards and tribunals, considering options for their legal representation at hearings
.

In relation to EPAs there are similar recommendations for further efforts to enable recognition of EPAs interstate.   It is also recommended that there be – 

· A campaign to promote awareness of powers of attorney and their advantages for older people

· An information strategy to better inform donors of the implications of making an EPA and to inform attorneys of their responsibilities

· A scheme to enable all power of attorney to be prepared with the advice of a solicitor

· On the question of “capacity”, it is recommended that there be developed and implemented a nationally consistent approach to the assessment of capacity
.

Other recommendations include ones for integrated State/Territory registration system leading to a national register.

To a significant degree some of these matters have been given attention in Victoria.  Constitutional and funding issues will obviously affect future progress.  
In the meantime, the critical day to day work of protecting vulnerable adults is unrelenting.  It is therefore imperative that VCAT exercise its existing jurisdiction in the most effective way, but also that legal practitioners, who can have an important role to play, also help see that best use is made of that.
John Billings

Deputy President

Guardianship List, VCAT

October 2007 






� Also now, from 1 July 2007, there is the Disability Act 2006.  The Victorian Civil and Administrative Tribunal Act 1998 (“the VCAT Act”) establishes VCAT and contains provisions regarding its essential procedures.  For further information see Billings, Davis and Scott VCAT Laws and Procedure Guardianship and Administration, Anstat Pty. Ltd., 2004; Protecting the vulnerable – the role of VCAT’s Guardianship List and the role of lawyers – accessible via VCAT’s website.  Significant Guardianship List decisions are also available via Austlii.  Important websites are VCAT - � HYPERLINK http://www.vcat.vic.gov.au ��www.vcat.vic.gov.au�, OPA - www.publicadvocate.vic.gov.au, and AGAC – � HYPERLINK "http://www.agac.org.au" ��www.agac.org.au�.
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Disability is defined in the GA Act as intellectual impairment, mental disorder, brain injury, physical disability or dementia�.  





� GA Act ss 22 and 46


� GA Act ss 22 and 46


� GA Act ss 23 and 46


� VCAT Act s 148


� GA Act s 61


� GA Act s 63


� Instruments Act s 125X


� Instruments Act s 125M


� Instruments Act s 125Z


� Instruments Act s 125Y


� Instruments Act s 125G


� See eg. GA Act ss 19 and 43


� VCAT Act s 72


� A Guide for Legal Advocates to the Guardianship List, VCAT, has recently been published by Villamanta Legal Service and Mental Health Legal Service (www.villamanta.org.au and www.communitylaw.org.au/mentalhealth)  Guides of this nature should of course be read in conjunction with the legislation. 


� XYZ v. State Trustees Limited and anor. [2006] VSC 444, XYZ (Guardianship) [2007] VCAT 1196.


� at paragraph 73


� At paragraph 66.


� GA Act s 4(2)


� XYZ at paragraph 42


� Report of the Minister’s Committee on Rights and Protective Legislation for Intellectually Handicapped Persons dated December 1982.  See paragraph 71 of the judgment.


� XYZ, at paragraph 55. 





� Who can decide?  The six step capacity assessment process.  Darzins et. al (eds) Memory Australia Press Alzheimer’s Association (SA) Inc, Glenside, S.A., 2000  at p. 8.  





� A v. Guardianship and Management of Property Tribunal [1999] ACTSC 77


� VCAT 1998-1999 Annual Report


� Media release 20 September 2006


� www.aph.gov.au/house/committee/laca/olderpeople/report.htm .  Recommendation 28


� Recommendation 29


� Recommendation 18


� Recommendation 21
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