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CUSTOMSLEGISLATION (WORLD TRADE ORGANIZATION
AMENDMENTS) BILL 1994 4

OUTLINE

ThisBill is one ofa packageof Bills that makechangesto Australianlaw toenable
Australiato meetits obligationsunderagreementsnegotiatedin theUruguayRoundof
theGeneralAgreementon Tariffs and Trade(GAfl). 4
ThisBill will amendtheCustomsAct1902 andtheAnti-DumpingAuthorityAct1988
tobring Australia’santi-dumpingandcountervailingregimesinto conformitywith the
standardsandprinciplesarisingfromtheUruguayRoundagreements.

While thefundamentalelementsof dumpingandsubsidyinvestigationsremain
unchangedtheAgreementsnow providemuchgreaterguidanceand prescriptive
directionin the conductofaninvestigation. TheBill will amendthe relevantActs to
incorporatethebroadertechnicalandoperationalmattersasrequiredby the
agreements.

A summaryof themain pointsfollows.

A majorchangeis in regardto anexpansionof theoptionsfor assessingdumping
margins. Underthecurrent legislation,dumpingmarginsarenormallybasedon a
comparisonof individualexportpricesto Australiawith individualdomestic
sellingprices(normalvalues)in thecountryof export. While this optionwill be
retainedtheCustomsAct 1901will now allow for thecomparisonofa weighted
averageof exportpricesto a weightedaverageof normalvalues. An optionwill
alsoexistfor comparingindividual export priceswith a weightedaveragebased
normalvalue.

• Wheretheoverseasdomesticmarketis foundto beunsuitablefor assessingthe
normal valueof goodsfor comparisonpurposes,themargin of dumpingis
normallydeterminedby comparisonwith a priceofthelike productwhen
exportedtoan appropriatethird countryor with thecostto makeand sell (plus
profit). Someguidancehasalsobeenprovidedon the selectionof an
‘appropriat& third countryif a comparisonisto beconductedon thatbasisand
considerabledetail is providedon theassessmentofdatafor establishinga normal
valueon a constructedbasis.

• Theconceptof allowing for thecumulationoftheeffectsofimportsfrom various
countriessubjectto investigationwill now beformalised.

• TheMinisterwill now berequiredto rejectan application,or terminatean
investigation,wheredumpingmargins (or levelsof subsidisation)are demininiis
or therearenegligiblevolumesofdumped(or subsidised)imports. Quantified
thresholdsfor eachoftheseconceptshavebeenincluded.

Thetermsoftheagreementswill alsoleadto aformalisationandexpansionofthe
public file systemwhichis intendedto provideinterestedpartieswith the



opportunityto commenton informationavailableto the investigatingauthorities.
Therewill bea correspondingemphasison partiesprovidingnon-confidential
versionsof submissionsandthe possibilityto disregardinformationif a non-
confidentialsummaryis notprovided. Partieswhich arenotdirectly involved in
theparticular investigationwill alsoreceiveincreaseddetail via abroaderrange
ofpublic notifications. While theseprovisionswill imposeadditionalobligations
bothon theadministratorsandinterestedparties,theyshouldresult in a process
that ismoretransparentandopen.

in termsofapplicationformeasures,thereis a requirementthat theapplicanthas
supportby a majorproportion,as defined,of thetotalAustralianindustrybefore
an investigationcanbe initiated. Thecoverageof an investigationhasalso been
formally extendedtoendusers,consumerorganisationsandtrade/business
associationsin theexportingand importingcountries.

Therearea numberof changesto theprovisionscoveringprice undertakings
includingtheoption fbr the exporterto request,or the investigatingauthoritiesto
decide,that the investigationbe completedif anundertakingis accepted.
Additionally thereis a requirementto advisetheexporterofreasonsfor any
decisionnot toacceptanundertaldng.

The areaof duty impositionhasalsobeenexpandedand providesanemphasison
the impositionof measureson a companyspecificbasiswith clear provisionfor a
residualratefor otherexportersfromthenominatedcountry. Guidelinesare
providedfor thedeterminationof interimdumpingduty forexportersnotcovered
by companyspecificmeasuresandon theconductofreviewsto determine
companyspecificmeasuresfor newexporters.Thisshouldprovidemore
completecoveragewhile ensuringthat measuresaredirectedmorepreciselyat
thesourceof thedumpedimports.

Au extensionofthemaximumtime limits forholdingdumpingsecurities,
following a positivepreliminary finding, hasalsobeenincorporatedallowing such
securitiestobe held for six months(thecorrespondingprovisionfor
countervailingsecuritiesremainsat four months).

Thereis now comprehensiveguidanceon identif9ingtheformsofsubsidies
grantedby foreigngovernmentswhich may besubjectto countervailing
investigationsandmeasures.Additionally specificguidelineshavebeenprovided
for calculatinglevelsof subsidisation.

Anothermajoraspectof theagreementsis theinclusionof provisionsfor
preferentialtreatmentfordevelopingcountriesincountervailinginvestigations.
Theseprovisionsare essentiallyincorporatedvia lessstringentbenchmarksfor
establishingdeminimissubsidylevelsandnegligiblevolumesof exportsfor
terminationpurposes.



FinancialImpactStatement

Thereareno identified financialimplicationstothe Commonwealthasaconsequence 4
ofthis Bill.
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CUSTOMS LEGISLATION (WORLD TRADE ORGANIZATION

AMENDMENTS) BILL 1994

NOTES ON CLAUSES

PART 1- PRELIMINARY

Clause 1 - Shorttitle etc.

1. This is amachineryclausewhichprovidesfor this Act to be citedas the
CustomsLegislation (World TradeOrganisationAmendments)Act 1994.

Clause2 - Commencement

2. Clause2 setsout thecommencementdatesofthis Act asfollows:

Subclause2(1)providesthat sections1, 2 and 3 commenceon the dayon which
this Act receivestheRoyalAssent;

Subclause2(2)providesthat Parts2 and3 ofthis Act commenceon thedayon
whichtheWorld TradeOrganizationAgreemententersinto fbrce for Australia;
and

Subclause2(3)providesthatfor thepurposesof subsection(2), thedayon which
theWorld Trade Organization Agreemententersinto force for Australiais takento
be the day declaredby theGovernor-Generalby Proclamationunderthe Copyright
(WorldTradeOrganizationAmendments)Act 1994 to be theday onwhich that
Agreemententersinto forceforAustralia.

Qause3 - Application

3. Thisclauseprovidesthatthis Act applies in respectof the specifiedapplications
madeunder the CustomsAct1901and theAnti-Dumping AuthorityAct 1988 that are
madeon orafterthe dayon which theAgreementEstablishingtheWorld Trade
Organisationentersinto forceforAustralia.

PART 2- AMENDMENTS OF TIlE CUSTOMSACT 1901

Cause4- Principal Act

4. This is a machineryclausewhich providesthat the“Principal Act” in this Part

meanstheCustomsAct190).
CauseS - Right to require security

5. This clauseamendssection42 ofthePrincipalAct by omittingsubsection
42(1C) andsubstitutingnewsubsections42(IC)and(ID).
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6, Newsubsection42(IQis a consequentialamendmentallowingCustomsto
requireandtakesecuritiesfor anyinterimduty that maybe payablewherean 4
undertakingis accepted.New subsection42(1D)isalsoa consequentialamendment
allowingCustomsto requireandtakesecuritiespendingthecompletionofa reviewof
anapplicationundernewsubsection2691(1)sinceundernew section269ZH no
interimduty may be collectedafterlodgmentofthat application(seenoteon clause28
below).

Cause6- Cancellationof bonds

7. This clauseamendssection45 ofthePrincipalAct with respectto the
cancellationofbonds.

8. Paragraph6(a) clarifies that the datereferredto in subsection45(2)is thedate
thesecurityis takenandnotrequired.Paragraphs6(b)and(c) extendthe “prescribed
period in paragraph45(3)(a)from4 monthsto 6 monthsand6 monthsto 9 months
respectivelyto reflectArticle 7.4oftheAgreementon implementationofArticle Vi of
theGeneralAgreementon Tar!ffsandTrade1994(DumpingAgreement”). Thiswill
enableprovisionalmeasuresin relationto dumpingdutyto bein placefor6 monthsor,
whererequestedby theexporter,9 months.

Clause7 - Definitions

9. Thisclausesetsout theamendmentstodefinitions insection269Tofthe

PrincipalAct as follows:
10. Paragraph7(a) amendsthedefinitionof “interestedparty’ in subsection
269T(1)by including:

• innew paragraoh269T(IXd) any‘upstream’personwho is or islikely tobe
directly concernedwith theproductionormanufactureofthegoodsthat havebeen
or likely to beexportedto Australia;

• in newparagraub269T11)(e),a tradeorganizationa majorityof whosemembers
are,or arelikely to be,directlyconcernedwith the productionormanufactureof
goodsthesubjectoftheapplicationor like goods,with theirimportationor
exportationinto Australia, orwith bothofthoseactivities. This inclusionreflects
Anicle 6.11 oftheDumpingAgreementandArticle 12.9of theAgreementon
SubsidiesandCountervailingMeasures(“SubsidyAgreement”);and

• innewparagraph269T(I )(f) theGovernmentof thecountryof exportor origin of
thegoodsthesubjectoftheapplicationor like goodsthat havebeenor arelikely to
be exportedto Australia.

II. Paragraph7(b) insertsnewdefinitionsof wordsandexpressionsfor the
purposesofthePrincipalAct. It defines:

‘c4greementonAgriculture” astheAgreementsonamedandsetout inAnnex IA
totheWorld TradeOrganizationAgreement;
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“Agreementon SubsidiesandCountervailingMeasures”astheAgreementso
namedandsetout inAnnex IA totheWorld TradeOrganizationAgreement;

“allowable exemptionor remission” astheexemptionof exportedgoodsfrom
dutiesor taxesborneby like goodsdestinedfordomesticconsumptionor the
remissionof suchdutiesin accordancewith Article XVI of the GeneralAgreement
on Tariffs arid Trade(“GATT”) andprovisionsof AnnexesI, II, andill of the
SubsidyAgreement.This exemptionandremissionis anexceptionto sub-
paragraph(a)(vii) of the definitionof “subsidy” (seebelow);

‘~application” asanapplicationfor thepublicationof adumpingor countervailing
dutynotice;

“countervailablesubsidy” asa subsidy,that is for the purposesof section
269TAAC ofthe PrincipalAct, acountervailablesubsidy. Thisdefinition is a
draftingchangeinsertedforeaseof readingandunderstandingof thePrincipalAct;

‘~ountiyofexport” asa countryoutsideAustralia,, fromwhich goodsareexported
to Australia, whetheror not it is thecountrywherethosegoodsareproducedor
manufactured.It isnotedthat theword “country” is alreadydefinedin subsection
4(1)of thePrincipal Act. Theexpression“country ofexport” is usedin the
DumpingAgreementandSubsidyAgreementto referto thecountrywhich merely
exportsgoodsin contrastto thecountrywhich producesor manufacturesthe
goods;

“country oforigin” as acountrywhich producesormanufacturesthegoods
exportedto Australiairrespectiveof whetherit is a countryof export. The
expression“countryoforigin” is usedin theDumpingAgreementand Subsidy
Agreementtoreferto thecountrywhich producesormanufacturesgoodsin
contrasttothe countrywhich merelyexportsthegoods;

“dumpedgoods”as anygoodsexportedto Australiathat theMinisterhas
determinedundersection269TACB, havebeendumped. Thisdefinition is a
draftingchangeinsertedforeaseof readingandunderstandingof thePrincipalAct;

“GeneralAgreementon TarWsandTrade1994” astheAgreementby that name
whosepartsaredescribedinAnnex IA to the WorldTradeOrganization
Agreement;

“investigationperiod” in relationto an applicationfor a dumpingdutynoticeor a
countervailingdutynoticein respectofgoodsimportedinto Australiaasa period
specifiedby theComptrollertbr thepurposesof paragraph269TC(4)(bf)to bethe
periodoverwhichimportationsof like goodswill be examinedin orderto
determinewhat sortof preliminaryfinding to makeundersection269TD. The
expression“investigationperiod’ is usedthroughouttheDumpingAgreementand
SubsidyAgreementto denotetheperiodoverwhich the exportationsofalleged
dumpedand subsidisedgoodsare examinedto determinewhetherthegoodswere
dumpedor subsidised.
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• ‘~membercountry” as a countrythat is, in its ownright, a memberof theWorld
TradeOrganizationestablishedby theWorid TradeOrganizationAgreement; 4

• “new exporter”as anexporterwhodid notexportgoodsthe subjectof an
applicationfor a dumpingor countervailingdutynoticeor like goodsat anytime
duringthe inquiry periodas definedin theAnti-DumpingAuthorityAct 1988or the
investigationperiod;

• “residual exporter”, in relationto anapplicationfor publicationof a dumpingor
countervailingdutynoticein respectof goods,asan exporterof like goodsother
thana selectedexporter. Thisdefinitionreflectsa classofexporterscontemplated
inArticle 6.10of theDumpingAgreement;

• “selectedexporter”, in relation to anapplicationforpublicationofa dumpingor
countervailingdutynoticein respectofgoods,asanexporteroflike goodswhose
exportationsareinvestigatedfor thepurposesof theapplication. Thisdefinition
reflectsanotherclassof exporterscontemplatedin Article 6.10of theDumping
Agreement.

• “~s’ubsidy”,in relationto goodsexportedto Australia, asfinancialcontributionby:

a)a governmentof thecountryof origin orexportofthosegoods;

b) apublic body of that countryor ofwhichthat governmentis a member;

c) a privatebody entrustedor directedby that governmentor publicbody to carry
outa governmentalfunction,

madein connectionwith the production,manufactureor exportof thosegoods
that involvesanyor all ofthe mattersin paragraphs(a)(iv) to (ix) and anyformof
incomeor pricesupportpursuantto ArticleXVI of GATT which confersabenefit.
Thisdefinitionreflectsthedefinition ofa subsidyin Article 1.1 of theSubsidy
Agreement;

• “third country”, in relation to goodsthathavebeenormaybe exportedto
Australia, as a countryotherthanAustralia or thecountryofexport,or thecountry
of origin ofthosegoods;

• “World TradeOrganizationAgreement”astheAgreementestablishingtheWorld
TradeOrganizationdoneat Marrakeshon 15 April 1994.

12. Paragraph7(c) amendssubsection269T(2A)andisconsequentialuponthe
newdefinitionof”subsidy”.

13. Paragraph7(d) insertsnewsubsections269T(2AA’L (2AB). (2AC) and(2AP)
as follows: 4
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Newsubsection269T(2AA) is consequentialuponthenewdefinitionof usubsidyft
and isa drafting changefor easeofreadingof thePrincipal Act;

Newsubsection269T(2AB)providesthat a subsidyis takento havebeenreceived
from botha publicbodyofa countrywhich is a memberandthemembercountry
wherea subsidyisconstitutedby afinancialcontributionprovidedby that public
body butdeliveredby themembercountry

Newsubsection269T(2AC)providesthat asubsidyis takentohavebeenreceived
whetherthebenefitconferredby the subsidyis conferreddirectly or indirectly or
whetherthe subsidynow involvesor will involve in thefUturethepaymentor grant
ofanyform offinancial assistance;

Newsubsection269T(2AD) is insertedto makeit clearthat theMinistermay
examineperiodsbeforethestartingdateof an investigationperiodindetermining
thequestionofmaterialinjury.

14. Paragraph7(e)amendssubparagraph269T(4D)(b)(i) andis consequentialupon
thenewdefinitionof”countervailablesubsidy”.
15. Paragraph7(1) amendssubparagraph269T(4E)(b)(i)andis consequentialupon

the newdefinitionof”countervailablesubsidy”.

16. Paragraph7(g) insertsnewsubsections269T(5A)and (SB)asfollows:

Newsubsection269T(SA)introducestheconceptof a weightedaverageofprices
as reflectedinArticle 2.4.2 of theDumpingAgreement.A formulais set outby
whichtheweightedaverageof prices,valuescostsoramountsperunit in relation
to goodsmay beworkedout;

Theformulais usedin new section269TAC&in determiningtheweightedaverage
ofexport pricesandnormal valuesfor thepurposesofworking outwhether
dumpinghasoccurredandtheamountofdumping;

Newsubsection269T(.5B)isinsertedto allow anyunits ofgoodstreatedasbeing
involved in a particulartransactionto betakento beactually involved in the
transactionfor thepurposesof ascertainingconstructedexport pricesandnormal
valuesunderparagraph269TAB(1)(b)or (c) , 269TAB(3),269TAC(2)(c)or
(4)(e)or 269TAC(6)ofthePrincipalAct.

Clause8 - Insertionof newsections

17. Thisclauseinsertsnewsections269TAAt TAAC andTAAD asfollows:

Newsection 269TAAB - Member countries,developingcountries and special
) developingcountries

18. Newsubsection269TAAB (1) providesfor theMinister to certi1~’thestatusof
particularcountriesaseithera membercountryoftheWorid TradeOrganization,a
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developingcountry, whethera memberor not, or a specialdevelopingcountryfor the
purposesof PartXVB ofthePrincipalAct. This facility is necessarygiven the 4
different treatmentof developingcountriesandleastdevelopedcountriesunderthe
SubsidyAgreement.

19. Newsubsection269TAAB(2)describesa ‘specialdevelopingcountry’.

20. Newsubsection269TAAB(3’) establishesthat,for all purposesof PartXVB of 4
thePrincipal Act and inall proceedings,acertificateundersubsection(1) is conclusive
evidenceofthematterscertifiedunlessthecontraryis established.

Newsection269TAAC - Definition - countervailablesubsidy

21. Theprovisionsof newsection269TAAC provide thedefinitionofa
“countervailablesubsidy”. ThissectionreflectsArticles I and2 ofthe Subsidy
Agreement.

22. Newsubsection269TAAC(1’) providesthat a subsidyis a countervailable
subsidyif it is specificand notan excludedsubsidy.

23. New subsection269TAAC(2)setsout thecircumstancesin whicha subsidyis
specific.

24. New subsection269TAAC(3)setsout the circumstancesin whicha subsidyis
notspecific.

25. Newsubsection269TAAC(4)setsout thecircumstancesinwhich theMinister
maydeterminethat a subsidyisspecific eventhoughaccessto thesubsidyis
establishedby objectivecriteriaunderparagraph269TAAC(3)(a).

26, Newsubsection269TAAC(5)setsout thematterswhich theMinistermust
takeaccountofin makinga determinationundersubsection269TAAC(4).

27. New subsection269TAAC(6)setsout thecircumstancesin which a subsidyis
anexcludedsubsidy.

Newsection269TAAD - OrdinaryCourseof Trade

28. Newsection269TA.AJ)replacessubsection269TAC(12)of thePrincipal Act
and is placedin a separatesectionfor easeofreadingandunderstandingof the
Principal Act. Thenewsectionrestatesthecircumstanceinsubsection269TAC(12)
wherethepricepaid for goodsistakennotto havebeenpaid in theordinarycourseof
trade[flew. subsection269TAAD( I )].

29. Thisnew sectionalsointroducesthe newcriteriacontainedin Article 2.2.1 of
theDumpingAgreementfor thepurposesofne.w subsection269TAAD(1). Thenew
criteriaare:
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• Salesare in substantialquantitieswhentheweightedaveragesellingpricein the
exportingcountryor athird countryis belowtheweightedaverageperunit costs
for the transactionsunderquestion,orwherethevolumeof salesin the exporting
countryor thirdcountrybelowperunit costsrepresentsnot lessthan20 percent
of the volume soldin transactionsunderconsideration[newsubsection
269TAAD(2)1;

Costsofgoodsshallbe takento berecoveredwithin areasonableperiodof time if
priceswhich arebelowperunit costsat the timeofsaleare aboveweighted
averageperunit costsfor theperiodof investigation[newsubsection
269TAAD(3’~];and

Costof goodsincludesthecostsofproductionplusadministrative,sellingand
generalcostsassociatedwith thesaleofthegoods[newsubsection269TAAD(4)].

30. Newsection269TAAD doesnotprecludeothercircumstancesin whichthe
price paid for like goodsin the country of exportin salesthat areat armslengthasalso
notbeing paidin the ordinarycourseof trade.

31. Newsubsection269TAAD(5) providestheamountsdeterminedfor the
purposesof newparagraphs269TAAD(4)(a)and(b) mustbeworkedout in the
mannerarid taking into accountsuchfactorsasthe regulationsprovide. The
regulationswill reflectArticles2,2.1.1and 2.2.2 of theDumpingAgreement.

Clause 9- Export price

32. Thisclauseamendssection269TAB of the PrincipalAct by omittingfrom
subsection269TA8(4)thewords“subsection(3)” and substitutingthewords“this
section”. Thishastheeffectof allowing the Minister to disregard unreliable
informationin respectof all methodsof determiningexport pricesinsection269TA8
andreflectsArticles 6.6 and 6.8oftheDumpingAgreement. In otherwords.
subsection269TAB(4) isno longerlimited to subsection269TAB(3).

Clause10- Normalvalue of goods

33. Thisclauseamendssection269TAC of thePrincipalAct asfollows:

34. Paragraph 10(a)omits subparagraphs269TAC(2)(a)(i)and(ii) andsubstitutes
new subparagraphs269TAC(2)(a)(i)and(ii) which insertdrafting changesforeaseof
readingandunderstandingofthesubparagraphsand introducea newcriterionof “low
volumeof sales”for thepurposesofsection269TAC. This reflectsArticle 2.2 ofthe
DumpingAgreement.

35. Paragraph10(b)omits all thewordsaftersubparagraph269TAC(2)(c)(i)and
substitutesa newsubparagraph269TAC(2)(c)(ii)to insertadministrative,selling and
generalcostsassociatedwith thesaleandprofit on that saleasmattersto be
consideredby theMini sterin theassessmentofnormalvalueundersubparagraph
269TAC(2)(c)in orderto reflectArticle 2.2of theDumpingAgreement.New
paragraph269TAC(2)(d)providesthat thenormalvalueofgoodswill bethe price
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paid for like goodssoldin theordinarycourseof tradein armslengthtransactionsfor
exportationfrom thecountryof exportto anappropriatethird countrydeterminedby 4
theMinister.

36. Paragraph10(c) omits subsection269TAC(3)and introducesa newsubsection
269TA~Q)which removesthecriterion in paragraph269TAC(3)(b) leavingthe
criterionin paragraph269TAC(3)(a)intact. Draftingchangeshavealso beeneffected
for easeofreadingandunderstandingoftheprovision. ThischangereflectsArticle 2.2 4
oftheDumpingAgreement.

37. Paragraph10(d)is a consequentialamendmentwhich substitutesa..ncw
paragraph269TAC(4)(d)to provideconsistencywith thechangesmadein thenew
paragraph269TAC(2Xd).

38, Paragraph10(e) is a consequentialamendmentwhich omits subparagraphs
269TAC(4)(e)(ii) and(iii) and substitutesanew..subparagraph269TAC(4)(e)(’ii) for
consistencywith thechangesmadein thenewparagraph269TAC(2XcXii).

39. Paragraph10(f) omits subsection269TAC(5)and substitutesnew subsections
2Ô9TAC(5). (SA). (SB)and(SC)asfollows:

• Newsubsection269TAC(S) isconsequentialuponandprovidesconsistencywith
thechangesmadein the newsubsection269TAC(3);

• Newsubsection269TAC(SA)providesfor the amountsdeterminedtobethecost
of productionor manufactureundersubparagraph269TAC(2)(c)(i)or (4)(e)(i) and
the administrative,sellingandgeneralcostsundersubparagraph269TAC(2)(c)(ii)
or (4)(e)(ii) to beworkedout in thesamemannerasprescribedby regulationsfor
newparagraphs269TAAD(4)(a)and(b);

• New subsection2Ô9TAC(SB)providesfor theamountdeterminedto betheprofit
undernewparagraphs269TAC(2)(c)(ii)and(4)(c)(ii) to beworkedoutandtaking
into accountsuchfactorsastheregulationsprovide. The regulationswill setout
the termsof Article 2.2.2(iii) of theDumpingAgreement;

• New subsection269TAC(SC)setsoutvolumeoftradeand natureof tradeasthe
mattersto which theMinister may haveregardin determiningwhethera third
countryis an appropriatecountryfor the purposesof paragraph269TAC(2)(d)or
(4)(d).

40. Paragraph10(g)amendssection2G9TAC(7)by omitting from subsection
269TAC(7)thewords“subsection(6)” and substitutingthe words“this section”in its
place. Thishasthe effectof allowing theMinister to disregardunreliableinformation
in respectof all methodsof determiningthenormalvalueof goodsin section269TAC.
in otherwords,subsection269TAC(4)is no longerlimited to subsection269TAC(3).

41. Paragraph10(h)omitssubsection269TAC(12). Subsection(12) is no longer
necessaryasa consequenceofthe introductionof newsection269TAAD.
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42. Paragraph 10(i) corrects the crossreferencein subsection269TAC(13)to take
accountof theomissionof subsection269TAC(12)andthe insertionofnew section
269TAAD.

43. Paragraph10(j) correctsthe crossreferencein subsection269TAC(13)totake
accountof theamendmentto subparagraph269TAC(2)(c)(ii)of thePrincipalAct.

44. Paragraph10(k) insertsa newsubsection269TAC(14)to reflect footnote2 to
Article 2.2oftheDumpingAgreement(relatingto the adequacyof a particularvolume
of sale). Forthepurposesofparagraph269TAC(2)(a),thevolumeofsalesin the
domesticmarketof thecountryof exportis consideredto be of a low volumeif the
volume ofthosesalesislessthan 5% ofthevolume of salesoflike goodsin the
Australianmarket.Thosesalesmaystill beacceptablewherethe Minister is satisfied
that thosesalesarestill largeenoughto permit apropercomparisonwith thesalesin
theAustralianmarket,

Clause 11 - Insertionof newsections

45. This clauseinsertsnewsections269TACB and269TACCinto thePrincipal

Act asfollows:
New section Z69TACB - Working outwhether dumping hasoccurred and levels
of dumping.

46. New subsections269TACB(1)to (6)give effectto Article 2.4.2 of the
DumpingAgreementwhich setsoutthedifferentmethodsby which dumpingmustbe
established.Dumpingmaybeestablishedin threeways:

by comparisonof a weightedaveragenormalvaluewitha weightedaverageof
pricesof all comparableexporttransactions[newparagraph269TACB(2)(a)
refersi; or

by comparisonof normalvalueand exportpriceson atransaction-to-transaction
basis [newnaranranh269TACB(2)(b)refers];or

by a combinationof paragraph269TACB(2)(a)and(b) in respectof certainpartor
partsofthe investigationperiod[new paragraph269TACB(2)(c)refers).

47. A normalvalueestablishedon a weightedaveragebasismaybecomparedto
pricesofindividualexporttransactionsoverthesameperiodif thereis a patternof
exportpricesdiffering significantly amongdifferentpurchasers,regionsor timeperiods
which makesit inappropriateto usea weightedaverage-to-weightedaverageor
transaction-to-transactioncomparison[newsubsection269TACB(3)refers].

48. New subsections269TACB(4)to (6) inclusiveprescribethedumpingmargin
dependingonthemethodusedfor determiningdumpingasoutlinedabove.

Newsubsection269TACB(4)providesthatgoodsare takentobe dumpedwhere
theMinisteris satisfiedthat weightedaverageofexport pricesis lessthanthe
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weightedaverageof correspondingnormalvaluesandthe dumpingmarginis the
differencebetweenthoseweightedaverages. 4

• Newsubsection269TAC8(5)providesthat goodsaretakento bedumpedwhere
theMinisteris satisfiedthat anexportprice in respectofan individual transaction
is lessthanthecorrespondingnormalandthedumpingmarginis thedifference
betweenthat exportpriceandthat normal value. 4

• Newsubsection269TACB(6)providesthat goodsaretakento bedumpedwhere
theMinister is satisfiedthat the exportpricesinparticulartransactionsarelessthan
theweightedaverageof correspondingnormalvalues.Thedumpingmarginisthe
differencebetweeneachrelevantexportprice andtheweightedaverageof
correspondingnormalvalues.

49. New subsection269TACB(7) reflectsthe first part ofArticle 6.10ofthe
DumpingAgreementand providesthat, asa generalrule, thereshallbe a determination
of an individual marginofdumpingforeachindividual exporter.

50. Newsubsection269TACB(8) reflectsthesecondpartof Article6.10ofthe
DumpingAgreementandprovidesthat wherethenumberofexporterswho provide
informationissolargeasto makea determinationforeachindividual exporter
impracticable,theMinistermay limit their examinationeitherto a reasonablenumber
ofinterestedpartieswhich area statisticallyvalid sampleor to theexporterswho are
responsiblefor the largestpercentageof thevolumeof theexportsfromthe countryin
questionwhich canreasonablybeinvestigated.

Si. Newsubsection269TAC8(9)reflectsArticle6.10.2of theDumping
Agreementtoensurethat exportersthat submitinformationfor thepurposesofthe
investigationwill beinvestigatedunlesstodo sowould preventthe investigation’s
timely completion.

52. Newsubsection269TACB(10)requiresanycomparisonundertherelevant
precedingprovisionsto beworkedout in respectof similarunitsofgoods,whether
determinedby weight, volumeor otherwise,

Newsection 269TACC- Workingoutwhetherbenefitshavebeenconferredand
amountsof subsidy

53. New section269TACC is insertedto determinewhetherbenefitshavebeen
conferredby theGovernmentofthecountryof exportor country oforigin andthe
amountof subsidyattributableto thebenefit. This newsectionreflects Article 14 of
the SubsidyAgreement.

54. Newsubsection269TACC(2)prescribesthat a benefit is takentobeconferred
if a financialcontributionin respectofgoodsis a directfinancialpayment.

55. Newsubsection269TACC(3)providesthat wherethereis no financial
contributionofthekind referredto insubsection269TACC(2),theMinister is to
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determinewhethera financialcontributionofanotherkind or incomeor pricesupport
confers a benefit.

56. Newsubsection269TACC(4)setsout theguidelinesto which theMinister
musthaveregardindeterminingwhetherafinancial contributionconfersa benefit.

57. Newsubsection269TACC(S)requirestheMinister to haveregardto the
prevailingmarketconditionsfor like goodsor servicesin thecountryin which the
goodsor servicesarepurchasedor providedin determiningthe adequacyof
remunerationin relation to goodsandservicesundernewparagraphs269TACC(4)(d)
~je).

58. Newsubsection269TACC(6)setsoutthe mannerby which thetotalamountof
subsidyattributableto thebenefitconferredundernewsubsections269TACC(2)and
(3) may be calculated.

59. Newsubsection269TACC(7)providesfor theMinister to determinean
alternativebasisfor decidingwhetherabenefithasbeenconferredor for working out
theamountof subsidyattributableto thebenefitconferredif theMinister is satisfied
that subsections269TACC(2),(3), (4), (5)and (6) areinappropriate.

60. New subsection269TACC(8)providesthatwherethenumberof exporters
who provide informationis solargethat it is notpracticableto work outwhethera
benefithasbeenconferredandthe amountof subsidyreceivedby eachindividual
exporter, theMinistermay limit theirexaminationeitherto areasonablenumberof
interestedpartieswhich area statisticallyvalid sampleor to theexporterswho are
responsiblefor the largestpercentageofthevolume oftheexportsfrom thecountryin
questionwhichcanreasonablybe investigated.

61. New subsection269TACC(9)provides that exportersthat submitinformation
for thepurposesof the investigationwill beinvestigateduniessto do sowould prevent
the investigation’s timely completion.

62. Newsubsection269TACC(l0)requirestheMinister to workouthow much of
the totalamountof the subsidyisproperlyattributableto eachunit ofgoods
determinedby weight,volumeor otherwisewherethat subsidyis notquantifiedby
referenceto suchunit ofgoods.

Clause12 - Material injury to industry

63. This clauseamendssection269TAE ofthePrincipal Act to reflect the relevant

provisionsof theDumpingAgreementandtheSubsidyAgreement.
64. Paragraphs12(a)and (e) areminordraftingchangesconsequentialuponthe
new subsections269TAE(2M. (2B) and(2C) detailedbelowinparagraph69 of the
ExplanatoryMemorandum.

65. Paragraph12(b) introducesnewparagraphs269TAE(IXaa)and (ab) as
follows:



12

• Paragraph269TAE(l)(aa)isinsertedto reflectArticle 3.4ofthe Dumping
Agreementand providesthat theMinistermayalsohaveregardto thesizeofthe 4
dumpingmarginin thedeterminationof materialinjury undersection269TG.

• Paragraph269TAE(l)(ab)is insertedto reflect Article 15.4 oftheSubsidy
Agreementandprovidesthat theMinister may alsohaveregardto theparticulars
of thecountervailablesubsidyreceivedin thedeterminationofmaterial injury under
section269TJof thePrincipalAct. 4

66. Paragraph12(c) is aminordraftingchangeforeaseof readingof the Principal
Act.

67. Paragraphs12(d), (g), (i),(j), (k), (I) and(m) amendthePrincipalAct to reflect
Article 14.3 oftheDumpingAgreementto providethat the effectsofthealleged
dumpingon the domesticindustryand not the individualproducerormanufacturerof
thethird countryarerelevantfor thepurposesof section269TAE.

68. Paragraph 12(f)introducesnew paragraphs 269TAE(2)(aa)and(ab)which are
the equivalentprovisionsof newparagraphs269TAE(1)(aa)and(ab) for determining
materialinjury ina third country.

69. Paragraph12(h) insertsnewsubsections269TAE(2A),(28)and (2C) after
subsection269TAE(2)asfollows:

• Newsubsection269TAE(2A) is insertedto reflectArticle 3.5of theDumping
Agreementand Article 15.5ofthe Subsidy Agreement. TheMinister shall take
into accountthosefactorssetout in this subsectionbutnotattributeanyinjury
causedby thosefactorstothedumpedor subsidisedgoods.

• Newsubsection269TAE(~$)is insertedto reflectArticle 3.7of theDumping
AgreementandArticle 15.7 oftheSubsidyAgreement. It providesthat, in
determiningfor thepurposesof subsection269TAE(1)or (2) whethermaterial
injury is threatened,theMinistermusttakeinto accountonly suchchangesin
circumstancesaswould makethat injury foreseeableandinirninentunlessdumping
or countervailingmeasureswere imposed.

• Newsubsection269TAE(2C)is insertedto reflectArticle 3.3 oftheDumping
Agreementand Article 15.3of theSubsidyAgreement. It providesthat the
Minister, in determiningtheeffectof theexportationof like goodsto Australiaby
differentexportersfrom thesamecountryof exportor fromdifferent countriesof
exportfor thepurposesreferredto insubsection269TAE(1)or (2), should
considerthecumulativeeffectsof thoseexportationsonly if it is appropriatein the
light oftheconditionsof competitionbetweenthe importedgoodsand the
conditionsofcompetitionbetweenthe importedgoodsandthe like domestic

goods.

1
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Clause13 - Repeal of sectionsand substitution of new sections

70. This clauserepealssections269TAF,269TAC and269TAHof thePrincipal
Act asaconsequenceofthe newsections269TACCand269TAFandsubstitutesa
newsection269TAF.

New section 269TAF - Cnrrency conversion.

71. Newsection269TAF reflects Article 2.4.1 of the Dumping Agreement.

72. Newsubsection269TAF1’l) providesthatwherecomparisonof exportprices
andcorrespondingnormalvaluesrequiresa conversionof currency,that conversionis
to bemadeusingtherateofexchangeon thedateof the transactionoragreementthat
the Minister opinesto best establishthe materiaL termsof the saleofthe exported
goods.

73. Newsubsection269TAF(2)providesthat wherea forwardrateof exchangeis
used,theMinistermay, in a conversionof currenciesundernew subsection
269TAF(1),makeuseofthat rateofexchange.

74. Newsubsection269TAF(3)providesthat the Ministermaydisregardanyshort
termfluctuationin the rateofexchangebetweencurrenciesrequiredto beconverted
underthenew subsection269TAF(l).

75. New subsection269TAF(4)providesthat wherea conversionof currenciesis
requiredundernew subsection269TAF(1)andthereis a sustainedmovementin the
rateof exchangebetweenthosecurtencies,theMinistermay,by gazettalnotice,
declarethat this newsubsectionapplieswith effectfrom a dayspecifiedin the notice.
In such a circumstance, the Minister mayuse therateof exchangein forceon that day
for thepurposesofsubsection269TAF(I)during theperiodof 60 daysstartingon that
day.

76. Newsubsection269TAF(5) providesthat theMinistermay specifyina notice
undernewsubsection269TAF(4)a daythatis earlierthanthedayof publicationof the
noticeif the dayspecifiedis thedayafter the start of thesustainedmovementandis
nota dayoccurringwithin 60 daysafter theday specifiedin a prior notice.

77. Newsubsection269TAF(6)providesthat theMinister is notpreventedfrom
publishingmorethan onenoticeundernew subsection269TAF(4)if thesustained
movementcontinuesfor morethan60 days.

78. Newsubsection269TAF(7)allowstheComptrollerto specify, by ga.zettaL
notice,a meansof establishinga ratethat is takento be,or to havebeen,therateof
exchangebetweentheAustraliancurrencyarid anothercurrencyor othercurrencieson
a day,or during a period, precedingthedayofpublication ofthenoticeor from and
includingthedayof publicationor an earlierdayuntil therevocationof the notice.
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79. Newsubsection269TAF(8)provides that the rate of exchangeestablished
undernew subsection269TAF(7)is, for thepurposeof working out theamountof
dutyor interim dutypayableon anygoodsexportedon the dayorduring theperiodto
which the ratesospecifiedapplies,therateofexchangethat appliesfor thepurposes
ofthis newsectionin respectof thecurrenciesspecifiedin thenotice.

Clause14 - Revocationof notices

80. Paragraphs 14(a), (b), (c) and (d) areminordraftingchangesto section
269TAJofthePrincipal Act insertedto reflectthe requirementof giving a public
noticeunderArticle 12.2 oftheDumpingAgreementand Article 22.3of theSubsidy
Agreement.

ClauseIS - Application for action under Anti-Dumping Act

81. This clauseamendssection269Th ofthePrincipal Act to reflect changes

introducedby theDumpingAgreement.

82. Paragraph15(a)omitsparagraph269TB(2)(b)and substitutesa newparagraph
with theeffectit is the industryin athird countryandnotthe individualproduceror
manufacturerthat is relevantfor thepurposesofsubsection269TB(2). Thisreflects
Article 14.3 oftheDumpingAgreement.

83. Paragraph15(b) insertsnew subsections269TB(2A). (28)and (2C) dealing
with notification requirementsinto thePrincipalAct asfollows:

• Newsubsection269T8(2A)reflectsArticle 5.5oftheDumpingAgreementand
providesthat thegovernmentoftheexportersnominatedin anapplicationshould
be notified beforeinitiation of adumpinginvestigation.

• New subsection269TB(2B)reflectsArticle 11.5 of theSubsidyAgreementand
provides that the governmentof the country whoseexportersare nominatedinan
applicationandthegovernmentof anyothercouctryfrom whichcountervailable
subsidyisallegedto havebeenreceivedshouldbenotifiedbeforethegiving ofa
public noticeundernewsubsection269TC(4).

• Newsubsection269TB(2C)requiresthe notification madeundernewsubsection
269T0(2B)to invite thegovernmentsconcernedfor consultationwith the
Comptrollerinorderto reachamutuallyagreedsolution. Thisprovisionreflects
Article 13.1 of theSubsidyAgreement.

84. Paragraph15(c) insertsnewparagraph269TB(4Xe)andprovidesthatan
applicationunder subsection269TB(1) be supportedby a sufficient partofthe
domesticindustry. This isinsertedto reflect Article 5.4of theDumpingAgreement.

85. Paragraph15(d) insertsnewsubsection269Th(6)which setsout the
circumstanceswhereanapplicationis takento be supportedby a sufficientpart ofthe
domesticindustry. Forthe applicationto meetthat requirement,the Comptrollermust
be satisfiedthat theAustralianproducersor manufacturers(includingtheapplicant)
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who support the application accountfor morethan50%of the totalproductionor
manufactureof like goodsproducedor manufacturedby that portionofthe Australian
industry which supports or opposesthe application and which accountfornot lessthan
25%of the total productionof like goodsin Australia. ThisprovisionreflectsArticle
5.4of the DumpingAgreementandArticle 11.4 of the SubsidyAgreement.

Clause16 - Consideration of npplication

86. Thisclauseamendssection269TCofthePrincipalAct to reflect changes
introducedby theDumpingAgreement.

87. Paragraph16(a)omits from subsection269TC(4)all thewordspreceding
paragraph269TC(4)(a) and substitutesnewwordingprovidethat theComptroller
must give public notice ofa decisionnot to rejectanapplicationundersubsection
269TB(1)or (2). This reflectsArticle 12.1 oftheDumpingAgreementand Article
22.1 of theSubsidyAgreement.

88. Paragraphs 16(b) and 16(e)areminordrafting changesto enablethe
paragraphsinsubsection269TC(4)to bereadcumulatively.

89. Paragraphs 16(c) and 16(f) amendsubsection269T(4)to reflectArticle 12.1,1
of theDumpingAgreementandArticle 22.2oftheSubsidyAgreementandprovide
that certain particularsareto becontainedin thepublic noticeofthe initiation ofthe
investigation.

90. Paragraph 16(d) is a draftingchangeto enableparagraph 269TC(4)(c) to be
readconsistentlywith theamendmentinparagraph16(a)above.

91. Paragraph16(g)introducesnewsubsections269TC(5),(6) and(7) asfollows:

Newsubsection269TC(5)allows informationrequiredto be included in thenotice
undersubsection269TC(4)to be included in a separatereportreferredto in the
notice. This reflectsArticle 12.1.1 oftheDumping Agreementand Article 22.2 of
theSubsidyAgreement;

New subsection269TC(6)reflectstherequirementof Article 6.1.1 of theDumping
Agreementandprovidesfor theconsiderationandgrantingof anyrequestfrom
interestedpartiesfor anextensionoftimeto lodgea submissionin relationto an
application under section269Th wheneverpracticable;

New subsection269TC(7)reflectsArticle 6.1.3oftheDumpingAgreementand
provides that a copy of the application under section 269TB is madeavailable to all
known exportersand/orthegovernmentof eachcountryof exportwith dueregard
to be given to the requirementfor the protectionof confidential informationunless
thenumber of known exportersis solargethat it is notpracticableto do so. In
sucha case,a copyoftheapplicationneedoniybe providedto thegovernmentof
eachcountryof exportandto eachrelevanttradeassociation.
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Clause17 - Preliminaryfindings

92. Thisclauseamendssection269Th ofthe Principal Act to reflectchanges
introduced by the Dumping Agreement.

93. Paragraph 17(a)omits paragraph269TD(2)(a)and substitutesa new naraaranh
269TD(2)(a)which provides for the giving of a public notice of anypreliminary finding
that there are sufficient grounds for the publication of a dumping or countervailing 4
notice. This reflectsArticle 12.2of theDumpingAgreementor Article 22.3 ofthe
Subsidy Agreement,

94. Paragraph 17(b) introduces a newsubsection269TD(2A)and provides for the
giving ofa public notice of the decisionto require securitiesunder subsection
269TD(2)(c)with respectto an application undersection269Th. This reflects Article
12.2.1 of the Dumping Agreement andArticle 22.4oftheSubsidyAgreement.

95. Paragraph 17(c) amendssubsection269TD(3)to provide that the Comptroller
must give public notice of the preliminaryfinding that therearenot sufficientgrounds
for the publication ofa dumping or countervailingnotice. This reflects Article 12.2of
theDumpingAgreementand22.3of theSubsidyAgreement.

96, Paragraph17(d)deletessubsection269TD(4)asa consequenceof the
amendmentsin paragraphs 17(a), (b) or (c) above.

Clause18 - Termination of investigations

97. This clauseinserts a new section269TDA aftersection269TDto reflect
Article 5.8oftheDumping AgreementandArticles 11.9and 27.10of the Subsidy
Agreementwhich deal with theearlyterminationofinvestigation.

98. The Comptroller must terminatetheinvestigationwhere:

• there is no dumping or where the dumping margin, expressedas a percentageof
theexportprice orweightedaverageofexportprice islessthan2% Encw
subsection(1) refers];

• there isno countervailablesubsidyreceivedorwherethe countervailable
subsidisationis negligibleundersubsection269TDA(16) [new subsection(2)
refersj; or

• the volumesof dumping found arenegligible [new subsection(3) refers]:

99. Newsubsection269TDA(4)provides that a volumeof dumpedgoodsis
negligiblewhen, expressedasa percentageofthe totalAustralianimport volume,it is
lessthan 3% unlessthat volumemay be aggregatedunder new subsection269T0A(5).

100. Newsubsection269T’DA(5) provides, for the purposesofnewsubsection
269TDA(4),for aggregationof volumesofdumpedgoodsfromthecountryof export
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wherethetotalvolume ofgoodsthesubjectoftheapplicationexportedovera
reasonableexaminationperiod fromthat countryof exportandanothercountryof
exportovera reasonableexaminationperiod, whenexpressedasa percentageofthe
total Australianimportvolume, is morethan7% eventhoughthevolumeof dumped
like goodsfrom thecountryof exportandthe othercountryof exportindividually
accountfor, whenexpressedas apercentageof thetotal Australianimport volume, is
lessthan3%.

101. Newsubsection269TDA(6)allows the takinginto accountof dumping
marginsthatis lessthan2 % in determiningthetotal volumeof dumpedgoodsandin
theaggregationofthevolumesof dumpedgoods.

102. Newsubsection269TDA(7)requirestheComptrollertoterminatethe
investigationwherethevolumesof countervailablesubsidisationarefoundto be
negligible.

103. New subsection269TDA(8)provides,for thepurposesof newsubsection
269TDA(7),that avolumeof subsidisedgoodsisnegligible when:

in thecaseof anon-developingcountryofexport, the totalvolume of goodsthe
subjectoftheapplicationexportedfrom that countryoverareasonable
examinationperiod, whenexpressedasa percentageof the totalAustralianimport
volume, is lessthan3%;

in thecaseofa developingcountryof export, 4%;

andtheaggregationprovisionsof subsection269TDA(9)(10) and(11) arenot
applicable.

104. New subsection269TDA(9)provides,for thepurposesofnew subsection
269TDA(8), for theaggregationofvolumesof subsidisedgoodsfrom acountryof
exportwhich isnota developingcountrysothat eventhoughthevolumeof subsidised
goodsthesubjectof theapplicationexportedfromthat countryand anothernon-
developingcountryof exportoverareasonableexaminationperiod,whenexpressedas
apercentageofthetotalAustralianimport volume,individually accountfor lessthan
3%, thosevolumesmaybeaggregated,wherethosevolumeswhenexpressedasa
percentageof thetotalAustraliaimport volume,ismore than7%.

105. Newsubsection269TDA(10) provides,for thepurposesof newsubsection
269TDA(8), for aggregationofvolumesof subsidisedgoods,asin newsubsection
269T0A(9)above,from a countryofexport whichis a developingcountry. However
the relevantandrespectivepercentagesare4% and9%. Thisnewsubsectionreflects
Article 27.10oftheSubsidyAgreement.

106. Newsubsection269TDA(11) provides,for thepurposesof newsubsection

269TDA(8’), for aggregationofvolumesofsubsidisedgoods,asin new subsection
2691DA(9)above,from membercountriesthataredevelopingcountries. However
therelevantandrespectivepercentagesare4% and9%.
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107. New subsection269’TDA(l2) allows the taking into accountof negligible levels
ofcountervailablesubsidy from a country of export in working out the total volume of 4
subsidisedgoodsandaggregatingthevolumesof subsidisedgoodsundernaw
subsections269TDA(9k (10)or (11).

108. Newsubsection269TDA(’l 3) requires the Comptroller to terminate the
investigationwhereinjury or the hindrance,if any,to theestablishmentof an industry
in Australiaor in a third countrythat hasbeencausedormaybe causedby dumpingis 4
negligible.

109. Newsubsection269TDA(14)requiresthe Comptrollerto terminatethe
investigationwherethesubsidisationcausedor is causingnegligible injury.

110. New subsection269TDA(15) requirestheComptrollerto givepublic notice
andcommunicateto the applicant and exportersandthegovernmentof thecountryof
export concernedof hisor herdecisionto terminatean investigation.

111. Newsubsection269TDA(16)providesthat a countervailablesubsidisationis
negligible if:

• in thecaseofa non-developingcountryof export, thesubsidy,whenexpressedas a
percentageof theexportpriceof thegoods,is lessthan 1%;

• in the caseof a developingbutnot a specialdevelopingcountry of export, the
subsidy,whenexpressedasapercentageoftheexportprice of thegoods,is not
morethan 2%;or

• in thecaseof aspecialdevelopingcountryof export,thesubsidy,whenexpressed
asapercentageofthe exportpriceofthegoods,is notmorethan3%.

112. Newsubsection269TDA(17)definesa “reasonableexaminationperiod” as
referredto innewsubseotions269TDA(3).(4). (5k (7), (8), (9), (10) and(11).

113. Newsubsection269TDA(17)alsodefines“total Australianimport volume” as
thetotal volumeof all goodsthe subjectoftheapplicationandlike goodsthat have
been,or maybe,exportedto Australiafrom all countriesduring a period.

Clause19- Reviewsby Anti-Dnmping Authority

114, This clauseamendssection269TFof the Principal Act to provide for reviews
by theAnti-DumpingAuthority (theAuthority) of the Comptroller’sdecisionto
terminatethe investigation. Theseamendmentsare consequentialupon the
introductionof Article 5.8oftheDumpingAgreementandArticle 11.9of the Subsidy
Agreement.

115. Paragraph 19(a) inserts a newparagraph 269TFt’l)(c)to provide for the
Authorityto review theComptroller’sdecisionundersection269TDA to terminatean
investigationso far asit relatesto a particularexporteror countryof export.
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116 Paragraph19(b)amendssubsection269TF’(2) to requiretheAuthorityto give

a public noticeof a decisionunderthis sectionconsistentwith Article 12.2of the
P DumpingAgreementand22.3 oftheSubsidyAgreement.

117. Paragraph 19(c) inserts new subsections269TF(4).(5) and (6) asfollows.

118. New subsection269TF(4)deemsthe Authority’s decisionto substitute a‘ preliminaryfinding in lieu oftheComptroller’sdecisiontoterminateto bethedecision
of the Comptroller and requires the Comptroller to publish a public noticeofthe
substituteddecisionandexercisehis orherpowersunderparagraph269TD(2Xc). It
alsoprovides that the substituted finding isto be treatedas if it hadbeenduly referred
to the Authority.

119. New subsection269TF(5)providesfor the situationwherethematteris
remitted to the Comptroller. In such a case,the Comptroller must treat thematter asif
he or shehad made a decisionunder subsection269TC(4)not to reject an application
andgive notice ofa newinvestigation ofthe matteraccordingly.

120. Newsubsection269TR6)allows for anysubmissionmade by an interested
partyin theprior investigation, uponthe requestofthe interestedparty, to be treated
asif duly received for the thither investigationwhere thematterhasbeenremittedto
theComptroller.

Clause20 - Dumping dnties

121, This clauseamendssection 2691Gof thePrincipal Act to reflectchanges
introduced by the Dumping Agreement.

122. Paragraphs20(a)and (b) reflect the requirement ofgiving public noticeof any
preliminary finding under Article 12.2of the Dumping Agreement.

123. Paragraph 20(c) requires paragraph 269TG(3A)(a)to be readin conjunction
with theMinister’s obligationsunder new subsection269Z1(9) [seebelow] to ensure
that any public notice disclosing any information givenprotectstheconfidentiality or
businessor commercialinterestsof anyrelevantpersonand,wherepracticable,to
provideasummaryof the information allowing reasonableunderstandingofthe
information.

124. Paragraph (d) omits subsections2691(3(4),(4A) and(5) and insertsn~w
subsections269Tc313B).(3C). (3D). (4). (5). (6). (7). (8), (9), (10)and (11)as
follows:

Newsubsection269TG(’3B)providesthat, in ascertaininga normalvalueand
export price for goodsofthe residual exporter, the normal value and export price
mustbelessthantheweightedaverageof thenormalvaluesandexportpricesfor
like goodsof selectedexporters(reflectsArticle 9.4of the Dumping Agreement).

New subsection269T0(3C)provides,for thepurposesof subsection(3B) above,
that the weightedaverageofnormalvaluesand export prices ofthe selected
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exportersmustnot includeanynormal valueor exportprice if anyofthe mattersin
newparagraphs269TG(3C)(a)or (b) arepresent.

• Newsubsection269TG(3D)givestheMinister, whilst consideringwhetherto
publisha dumpingduty noticein respectof a particularconsignmentof goods,the
powerto offer, ina writtennotice,the exporterof the goodstheoptionof giving
anundertakingin the termssetout in theMinister’s notice. Thisprovisionreflects
Article 8.5 oftheDumpingAgreement; 4

• Newsubsection269T0(4)givestheMinister thepowerto deferthedecisionto
publishor notpublisha dumpingdutynoticerelatingto anexporterforany period
of time if heacceptsthe offerof anundertakingby theexporterto conduct future
tradeto Australiaina way that would avoid causingor threateningmaterialinjury
ormateriallyhinderingtheestablishmentof the relevantAustralianindustry. In
caseof anybreachof theundertaking,theMinister may resumeto makehis
decisionto publishornot publisha dumpingdutynotice. This provisionreflects
Article 8.1 andthe laterpartofArticle 8.6of theDumpingAgreement;

• Newsubsection269T0(5)reflectsthe laterpartof Article 8.1 of theDumping
Agreementwhereit is requiredthat theprice increasesundertheundertakingsshall
notbe higherthannecessaryto eliminatethemarginof dumpingandremovethe
injury to thedomesticindustry;

• New paragraphs269T0(’6)(a)and(b) givethe Minister thepowertogive a notice
under subsection269TG{3D) or accept an undertaking under subsection26910(4)
regardlessof whetherthenotice oracceptanceofthe undertakinghasbeen
recommendedby the Authority;

• Newparagraph269T6(6Xc)and (d) requiresthe Ministernot to acceptan
undertakingfrom anexporterbeforeapositivepreliminaryfinding hasbeenmade
that extendstothat exporter(reflectingArticle 8.2 of theDumpingAgreement)
and to give public noticeof anyundertakingaccepted(reflectingArticle 12.2of the
DumpingAgreement);

• Newsubsection26910(71givestheMinister the rightto makethe acceptanceof
anundertakingsubjectto conditionsrelatingto giving theMinister informationon
anagreedbasisrelevantto the undertakingand appropriateaccessto such
information. ThissubsectionreflectsArticle 8.6 of theDumpingAgreement;

• Newsubsection26910(8)givesexporterstheright to requesttheMinister to
determinewhethertheMinister would havepublishedor notpublisheda dumping
dutynoticehadtheundertakingnot beenaccepted.Thisprovisionreflectsthe
openingpart of Article 8,4 of theDumpingAgreement;

• New subsection26910(9)requires the Minister to determine whether a dumping
dutynoticewouldhavebeenpublisheduponthe requestby anexporteror on his
or herown initiative undersubsection26910(8). Thisprovisionalso reflectsthe
openingpartof Article 8.4of theDumpingAgreement;
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Newsubsection26910(10)qualifies the obligation of the Ministerunder
subsection269TG(9)sothat theMinister neednotmakea determination until he
hasreceiveda report from the Authority;

New subsection269T0(11) provides for the automatic lapsing oftheundertaking
if theMinister determinesunder subsection269T0(9) that no dumping duty notice
would be published. This provision reflects Article 8.4 of the Dumping
Agreement.

Clause21 - Third country dumping duties

125. This clauseamendssection2691111ofthePrincipal Act asfollows:

Paragraphs2 1(a) and (c) amendparagraphs269T11(l)(b)and(2)(b) to provide
that it is the industry and not individual producers or manufacturers ofthe third
countrywhich is consideredinassessingmaterialinjury to a third country. These
amendmentsreflectArticle 14,3oftheDumpingAgreement;

Paragraphs 21(b)and(d) amendsubsections269TH(1)and(2) to reflectthe
requirementto give public noticeunderArticle 12.2 of theDumpingAgreement;

Paragraph21(e) requiresparagraph269TH(4A)(a)to beread inconjunctionwith
the Minister’s obligations under the new subsection269Z1(9) (seebelow) to ensure
that anypublic notice disclosinganyinformationgivenprotectsthe confidentiality
or businessorcommercialinterestsof anyrelevantpersonand,wherepracticable,
to provideasummaryofthe information allowing reasonableunderstandingof the
information.

126. Paragraph 21(f) inserts new subsections269TH(5)and(6) asfollows:

New subsection269TH(5)providesthat inascertaininganoniial valueand export
priceof theresidualexporter,the Ministermustensurethat thenormalvalue and
the export price are not less than the weighted averageof normalvalueandexport
pricerespectivelyfor like goodsof selectedexporters from the samecountryof
export. This reflects Article 9.4of theDumping Agreement.

Newsubsection269TH(6) provides that,for thepurposesof newsubsection
269TH(5), theweightedaverageof normalvaluesand export prices ofthe selected
exportersmust not include anynormal value or export price if:

- in a comparisonundernewsection269TACBinvolving that normalvalueor
export price,the Minister hasdeterminedthatthere isno dumping or thatthe
dumpingmargin,whenexpressedasa percentageof theexport priceor
weightedaverageof export pricesusedto establish that dumping margin, is
lessthan2%; or

- that normalvaluewasdeterminedundersubsection269TAC(6)or thatexport
pricewasdeterminedundersubsection269TAB(3).
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Clause22 - Countervailingduties

127. Thisclauseamendssection269T3of thePrincipalAct asfollows.

128. Paragraphs22(a),(c), (e), (g), (h)j.j), (1), (m), (n) and(0) insertdrafting
changesconsistentwith thedefinitionof “countervailablesubsidy” innew section
269TAAC.

129. Paragraphs22(b), (d), (i) and (k) reflect the requirementofgiving public notice
underArticle 22.3of the SubsidyAgreement.

130. Paragraph22(f) insertsnewsubsections269TJ(2A). (3), (3A), (3B), (3 C),
(3D). (lEt (30)and(3Ff) asfollows:

• Newsubsection269TJ(2A)givestheMinister, whilst consideringwhetherto
publisha countervailingdutynoticein respectof aparticularconsignmentof
goods,thepowerto offer in writing, to thegovernmentconcernedor theexporter
of the goodstheoptionofgiving anundertakingin the termssetout in the
Minister’s notice. This provisionreflects18.5 of theSubsidyAgreement;

• Newsubsections269TJ(3)and(3A) givetheMinister thepowertodefer the
decisionto publishornot publisha countervailingduty noticerelating to an
exporteror agovernmentfor anyperiodof time if heacceptsanundertakingby the
governmentto reviewanyfinancial assistanceit is givingorby theexporterto so
conductfuturetradeto Australia soas to avoid causingor threateningmaterial
injury to or materiallyhinderingtheestablishmentof artAustralianindustryunder
subsection269TJ(3A). Theseprovisionsreflect the earlierpartof Article 18.1 of
theSubsidyAgreement;

• Newsubsection269TJ(3B)reflectsthe laterpart of Article 18.1 of the Subsidy
Agreementwhereit is requiredthat thepriceincreasesundertheundertakingsshall
notbehigherthannecessaryto eliminate themarginof dumpingandremovethe
injury to thedomesticindustry;

• Newparagraphs269TJ(3C)(a)and(b) givetheMinister thepowerto give anotice
undersubsection269T]{2A) or acceptanundertakingundersubsection269TJ(3A)
regardlessofwhetherthenoticeor acceptanceofthe undertakinghasbeen
recommendedby theAuthority;

• Newparagraph269TJ(3C)(c)preventstheMinister from giving a noticeunder
subsection269TJ(2A)oracceptinganundertakingfrom agovernmentor an
exporterbeforea positivepreliminaryfinding hasbeenmadethat extendsto that
exporter(reflectingArticle t8.2of the SubsidyAgreement)and requireshim or her
to givepublic noticeofanyundertakingaccepted(reflectingArticle22.3 of the
SubsidyAgreement);

I
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Newnaragraph269TJ(3C)t’d)preventstheMinisteracceptinganundertakingfrom
anexporterunlessthegovernmentofthecountryofexportconsentsto thegiving
oftheundertaking;

Newparagraph269TK3C)(e)requiresthe Minister to give a public noticeof any
undertakingacceptedto reflectArticle 22.3 of the SubsidyAgreement;

New subsection269T3(3D)givesthe Minister the right to maketheacceptanceof
anundertakingsubjectto theconditionsrelating to giving theMinister information
on an agreedbasisrelevantto the fulfilment oftheundertakingandappropriate
accessto such information. ThissubsectionreflectsArticle 18.6of the Subsidy
Agreement;

New subsection269TJ(3E)givesexportersthe rightto requesttheMinister to
determinewhethertheMinisterwould havepublishedor notpublisheda
countervailingdutynoticehadtheundertakingnotbeenaccepted.Thisprovision
reflectstheopeningpartofArticle 18.4oftheSubsidyAgreement;

Newsubsection269TK3F) requirestheMinister to determinewhethera
countervailingdutynoticewould havebeenpublishedupontherequestby an
exporteror on his or herown initiativeundersubsection269TJ(3E). This
provisionalsoreflectstheopeningpartofArticle 18.4of theSubsidyAgreement;

Newsubsection269T3130)qualifiesthe obligationoftheMinisterunder
subsection269TJ(3F)sothat theMinisterneednotmakea determinationuntil he
hasreceiveda reportfront the Authority;

Newsubsection269TJ(3H)providesfor theautomaticlapsingofthe undertakingif
theMinisterdeterminesundernewsubsection269TU3E)that no countervailing
dutynoticewould bepublished. This provisionreflectsArticle 18.4of theSubsidy
Agreement.

131. Paragraph(p) requiresparagraph269TJ(12)(c)to bereadinconjunctionwith
theMinister’s obligationsundernewsubsection269ZR9)[seebelow] to ensurethat
anypublic noticedisclosinganyinformation givenprotectstheconfidentialityor
businessor commercialinterestsof anyrelevantpersonand,wherepracticable,to
providea summaryof the informationallowing reasonableunderstandingof the
information.

Clanse23 - Concurrentdumpingandsubsidy

132. Thisclauseamendssection269TJAofthe PrincipalAct asfollows:

Paragraphs23(a),(b) and (d)insertdraftingchangesconsistentwith the definition
of”countervailablesubsidyt innewsection269TAAC;

Paragraph23(c) amendssubsection269TJA(3)consistentwith the~
subsections269TG(4)andTJ(2A)andto reflect Article 8.1 oftheDumping
Agreementand 18.1 ofthe SubsidyAgreement.
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Clause24- Third countrycountervailingduties

133. Thisclauseamendssection269TKofthe PrincipalAct asfollows:

• Paragraphs24(a),(d), (g), (h), (i), and(j) insertdrafting changesconsistentwith
thedefinitionof “countervailablesubsidy” innewsection269TAAC;

• Paragraphs24(b)and(e) areinsertedto providethat it is the effectsofthealleged 4
subsidisationonthe domesticindustryandnotthe individualproduceror
manufacturerofthe third countrythat is considered;

• Paragraphs24(c) and(1) areinsertedto reflecttherequirementofgiving public
noticeunderArticle 22.3of theSubsidyAgreement;

• Paragraph24(k)requiresparagraph269TK(6)(c)to be readin conjunctionwith
theMinister’s obligationsundernewsubsection269Z1(9)[seebelow)to ensure
that anypublicnoticedisclosinganyinformationgiven protectstheconfidentiality
or businessor commercialinterestsofany relevantpersonand,wherepracticable,
to providea summaryof theinformationallowing reasonableunderstandingofthe
information.

Clause25 - Ministerto give public noticenotto imposeduty

134. Thisclauseamendssection269Th of thePrincipalAct asfollows:

• Paragraph25(a)reflectsthe requirementof giving public noticeof anyfinal
determinationunderArticle 12.2 ofthe DumpingAgreementand22.3of the
SubsidyAgreement;

• Paragraph25(b)insertsnewsubsection269TLt2)to requiretheMinister to givea
public noticeofthedecisionnot tomakea declarationundersections8, 9, 10 or
11 of theAnti-DumpingAct afterhavingregardto the Authority’s
recommendationto terminatean inquiry. ThisreflectsArticle 12.2of theDumping
AgreementandArticle 22.3 ofthe SubsidyAgreement.

Clause26 - Retrospectivenotices

135. This clauseamendssection269ThofthePrincipalAct as follows:

• Paragraph26(a)insertsanew subsection269TN(4A)which requirestheMinister,
beforedecidingto publishadumpingdutynoticeundersubsection269TG(1)in the
circumstancesin subsection269111(3)in respectof goodsalreadyenteredfor
homeconsumption,to inform the importerof thegoodsoftheproposeddecision,
allowinga reasonableopportunityfor the importertocommenton theproposed
decisionandgive considerationto thosecomments.Thissubsectionreflects
Article 10.6(u) oftheDumpingAgreement;
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Paragraph(b) substitutesa newsubsection269TN(5)(b). The amendmentis a
drafting changeconsistentwith thedefinitionof “countervailablesubsidy” in n~
section269TAAC.

Clause27 - Mannerof makingapplicationsfordutyassessment

‘ 136. Thisclauseamendssection269Wof thePrincipalAct. Thisclausesubstitutes
a new subparagraph269W(l)(d)(i)to beconsistentwith thenewdefinitionof
“countervailablesubsidy”in newsection269TAAC.

Clause28 - Insertionof newDivisions

137. ThisclauseinsertsnewDivision 6 andDivision 7 into PartXVB ofthe
PrincipalAct. Division 6 providesforacceleratedreviewof dumpingdutynoticesor
countervailingdutynoticesfor residualexportersandDivision 7 providesfor
proceduralandevidentiarymatters. Division6 reflectsArticle9.5of the Dumping
Agreementand 19.3of theSubsidyAgreement. Division7 setsout thenew provisions
necessaryfor the implementationofArticle 12 oftheDumpingAgreementand Article
22 oftheSubsidyAgreementin relationto thegiving of public notices.

Division 6- Accelerated reviewofdumpingdutyor countervailingthtty
noticesfor residualexporters.

Newsection269ZE- Circumstancesin which acceleratedreview maybesought

138. Newsubsection269ZE(l) providesthat aresidualexporter,otherthansuchan
exporterin respectofwhom a declarationhasalreadybeenmadeundernew paragraph
269ZG(3)(b)(ii~in respectof a previousapplication,may,by applicationIcdgedwith
theComptroller,requestanacceleratedreviewofa dumpingdutyorcountervailing
dutynoticepublishedin respectof all goodsexportedby that residualexportersofar
as affectsthat residualexporter.

139. Newsubsection269ZEf~)allowstheComptrollerto reject theapplicationfor
acceleratedreviewwheretheapplicantrefttsedto cooperatein the investigationand
wherethe applicantis relatedtoa selectedexporter.

140. Newsubsection269ZE(3)allowstheComptrollerto terminatetheaccelerated
reviewwhere,duringthe review,theapplicantrefUsedto cooperateor it is foundthat
theapplicantis relatedto a selectedexporter.

141. Newsubsection269ZE14)adoptsthe termsof thedefinitionof associates’in
subsection269TAA(4) for thepurposesof this section.

Newsection269ZF-Applicationfor acceleratedreview

142. Newsubsection269ZF(1)prescribesthematterswhich must becontainedinan
applicationfor acceleratedreview.
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143. Newsubsection269ZF(2)setsout themannerin which an applicationmay be
lodgedwithCustoms. 4
144. Newsubsection269ZF(3)requiresthedayonwhich anapplicationfor
acceleratedreviewistakento belodgedmust berecordedon theapplication.

New section26916 - Considerationof application

145. Newsubsection269ZG(1)requirestheComptroller,after consideringthe
applicationfor acceleratedreview, to recommendto theMinistereitherthat the
dumpingor countervailingdutynoticethe subjectof theapplicationremainunaltered
orbealteredsoasnot to applyto theapplicantor to apply to theapplicantasif
differentvariablefactorshadbeenfixed. Therecommendationmust setout the
reasonstherefore.

146. Newsubsection269ZG(2)requirestheComptrollerto completea reportunder
subsection(1) not laterthan 100 daysfrom the lodgementofthe application.

147. Newsubsection269ZG(3)requirestheMinister to publishin theGazettea
noticeof theoutcomeof the acceleratedreview.

148. Newsubsection269ZG(4)requirestheMinister, assoonaspracticableafter
the issueof a noticeundersubsection269ZG(2),to noti& the applicantofthetermof
thenotice.

Newsection269111 - Effect of acceleratedreview

149. Newsubsection269ZHsetsout theeffectsoftheacceleratedreview. Upon
suchanapplication,nointerim dutycanbecollectedfromthe applicantfor goods
enteredfor homeconsumptionduring theperiodof review. However,securitiesunder
section42 ofthePrincipal Act may still be taken.

Division 7-Proceduralandevidentiarymolten

Newsection26911- Public notice

150. Newsubsection269Z1(1)providesthat public noticesof a finding or decision
mustbe publishedin the Gazetteandin a newspapercirculatingineachStateandin
theinternalTerritorieswheretheprovisionrequiringor empoweringthegiving ofthat
noticedoesnot speci~’wherethenoticeis to begiven. The subsectionreflectsArticle
12,1 of theDumpingAgreementandArticle 22.1 of the SubsidyAgreement.

151. Newsubsection269Z1(2)setsout thematterswhich mustbe included in the
public noticesor separatereportofa finding or decision. Thesubsectionreflects
Article 12.2oftheDumpingAgreementand Article 22.3 ofthe SubsidyAgreement.

152. New subsection269Z1(3)requiresthata copyof thepublic noticeofa finding
or decisionand,whereappropriate,of areporttowhich thenoticerefersmust be
providedto eachcountrywhoseexportersareaffectedby thefinding or decision. A
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copyofthereportmustalso begiven to eachotherinterestedpartyknown to be
affectedby the finding or decision. ThesubsectionreflectsArticle 12.2of the
DumpingAgreementandArticle 22.3oftheSubsidyAgreement.

153. Newsubsection269Z1(4)setsout thematterswhich shouldbeincludedin a
public noticeof a decisionmadeunderparagraph269TD(2)(c)to takesecuritiesin
respectofinterim dutythat maybecomepayable. ThesubsectionreflectsArticle
12.2.1 oftheDumpingAgreementandArticle 22.4 oftheSubsidyAgreement.

154. Newsubsection269Z1(5)providesthat wherea public noticeisgivenofa
decisionundersection269TG,THor TL, theparticularsof thedecisionshouldinclude
themattersset out inparagraphs269Z1(5)(c)(i) to(iii). Newparagraph269Z1(S)(d)
providesthat if thedecisioninvolvesanyretrospectiveimpositionof duty, thebasisfor
that impositionshouldalsobe includedin thereasonsfor thedecision.

155. Newsubsection269Z1(6jsetsoutsimilarprovisionsasinsubsection(5)above
exceptthat it appliesto public noticesgivenof adecisionundersubsection269TJor
TK of the decisionto publishorundersubsection269Th of thedecisionnot to
publish.

156. Nnw.subsection269Z1(7)and (8) providethat wherea public noticeis given
undernewsubsections269TG(6)or 269T3{3C)of a decisionto acceptanundertaking
givenby anexportertheMinistermustincludein theparticularsof that decisionthe
matterssetout innew paragraphs269Z1(7)(a),(b) and(c) and 269Z1(8)(a),(b) and (c)
respectively.

157. New.subsection269Z1(9)providesfor theprotectionofanyconfidential
informationor informationwhosepublicationwould adverselyaffect aperson’s
businessor commercialinterestsin thepublication ofa public noticeofa finding or
decision. Wherepracticable,theinformationshouldbe summarisedina form that
allows a reasonableunderstandingofthe informationwithoutbreachingthat
confidentialityor adverselyaffectingthoseinterests.Thisnew subsectiongiveseffect
to Article 12.2.2oftheDumpingAgreementand22.5 oftheSubsidyAgreement.

Newsection2691,1- Comptrollerto maintainpublic recordfer certainpurposes

158. Newsubsection269Z1(l)requirestheComptrollerto maintain a public record
ofthe investigationor reviewconductedfor applicationsreceivedundersubsection
269TB(1)or (2) or269Z(1)or a requestundersubsection269Z(2). Thepublic record
mustcontainacopy ofall submissionsfrom interestedpartiesandcorrespondence
betweentheComptrollerandall otherpersons.The Comptrollermustalsodrawthe
attentionofall interestedpartiesto theexistenceofthepublic recordandto their
entitlementto inspectthatrecordand to makethe recordavailableto an interested
partyrequestingsuch inspection. ThisnewsubsectionreflectsArticle 6.1 and 6.2of
theDumpingAgreementandArticle 12.1 of theSubsidyAgreement.

159. Newsubsection269Z3(2)requiresa persongivinginformation claimedto be
confidentialor informationwhosepublicationwouldadverselyaffecta person’s
businessor commercialintereststoensurethat asummaryofthat informationthat
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containssufficient detail to allowa reasonableunderstandingof the substanceofthe
informationwithoutbreachingthat confidentialityor adverselyaffectthoseinterestsis 4
given to theComptrollerfor inclusionin thepublic record. Thisnew subsection
reflectsArticle 6.5.1 of theDumpingAgreementandArticle 12.4.1 of the Subsidy
Agreement.

160. Newsubsection269ZJ(3)allows a personnotto give a summaryunder
subsection269ZJ(2)if hecould satisfrtheComptrollerthatsucha summaryisnot
possible. Thisnew subsectionreflectsArticle 6.5.1 of theDumpingAgreementand
Article 12.4.1 oftheSubsidyAgreement.

161. Newsubsection269ZJ(4)requiresoral informationgiven to theComptrollerby
a persontobe subsequentlyput inwriting by eitherthe personor the Comptroller
beforeit maybetakeninto account. Once it is putin writing, it formsa partof the
public recordsubjectto considerationsofconfidentialityand protectionof businessand
commercialinterests.ThisnewsubsectionreflectsArticle 6.3 of theDumping
AgreementandArticle 12.2of the SubsidyAgreement.

162. Newsubsection269ZJ(5)allowstheComptrollerto disregardinformation,
unlessit is demonstratedthat the informationis correct,where:

• theComptrolleropinesthat the informationisnot confidentialorwould not
adverselyaffectaperson’sbusinessor commercialinterestsdespitetheclaim of the
persongivingthe informationto thecontrary;and

• thepersonrefinesto agreeto includethat informationin thepublic recordor
preparea summaryof that informationundersubsection269ZJ(2).

163. ThisnewsubsectionreflectsArticle 6.5.2oftheDumpingAgreementand
Article 12.4.2oftheSubsidyAgreement.

164. Newsubsection269ZJ(6)allowstheComptrollertodisregardinformation,
unlessit is demonstratedthat the informationiscorrect,wheretheComptrolleragrees
with theclaim that theinformationprovidedisconfidentialorwould adverselyaffecta
person’sbusinessor commercialinterestsbut the personclaiming confidentialitywill
notpreparea summaryof the informationundersubsection269ZJ(2).

Clause29 -Transitional

165. Thisclauseprovidesthat, despitetheamendmentsmadeto the PrincipalAct by
this Act, theprovisionsof thePrincipalAct asin forceimmediatelybeforethe day
fixedfor thepurposesof subsection2(2) of this Act, continueto apply,subjectto
section3 ofthis Act,in relationto dumpingor countervailingdutynoticesmadebut
not completed,beforethatdayand in relationto all securitiestakenand duty imposed
as if thoseamendmentshad notbeenmade.

I
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PART3- AMENDMENTS OFTHE ANTI-DUMPING
AUTHORITY ACT 1988

Clause30- PrincipalAct

166. This is a machineryclausewhich providesthat the “PrincipalAct” in this Part
meanstheAnti-DumpingAuthorityAct 1988.

Clause31 - Definitions

167. Paragraph31(a) insertsthe followingdefinitions into subsection3(1)of the
Principal Act:

Theexpressionsorwords “application”, ‘countervailabksubsidy”, “country of
export”, countryoforigin” and ‘interestedparty” all havethesamemeaningas
theyhavefor thepurposesofPartXVB of theCustomsAct 1901;and

‘Inqui~yperiod’, in relationto an applicationfor a dumpingor countervailingduty
noticein respectof goods,meansaperiodstartingon a dayspecifiedby the
Authority underparagraph23(2)(d) in relation tothe examinationoUmpontations
of like goodsandendingon thedaytheAuthority commencesto prepareits report
for theMinister.

168. Paragraph31(b)insertsa newsubsection3(3)which permitstheMinister to
examineperiodsbeforetheparticulartime specifiedto bethe startoftheinquiry peried
for the purposeofdeterminingwhethermaterialinjuryhasbeencausedto Australian
industryor toan industryof a third country.

Clause32 - Functions

169. Thisclauseamendssection5 ofthePrincipalAct by insertinga newparagraph
5j~g)which describesthefUnctionsofthe Authority to includereviewingundersection
7A anydecisionby theComptrollerto terminatean investigationof anexporteror of a
countryofexport.
Clause33 - Authority maymakerecommendationson publicationof dumping

dutynoticesetc.

170. Thisclauseamendssection7 of thePrincipalAct as follows.

171. Paragraph33(a)substitutesa newparagraph7(1)(ç)which requiresthe
Authority to recommendto theMinisterwhethertheMinisteroughtto givetothe
governmentof thecountryof exportor theexporteranoticeundersubsection
269TG(3D)or TJ(2A)ofthe CustomsAct 1901or to acceptanundertakingthe terms
of which havebeenconsideredby theAuthority undersection7C (seebelow).

172. Paragraph33(b)is a draftingchangeto correctacrossreferencein subsection
7(3)of the PrincipalAct.
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173. Paragraph33(c) amendssubsection7(4)sothat it is readsubjectto n~w
subsection7(4k) [seebelowj. 4
174. Paragraph33(d)insertsa newsubsection7(4A) which prohibitsanapplication
for an inquiry into whethera dumpingor countervailingdutynotice undersubsection
8(5), 9(5), 10(3B) or 11(4)of theAnti-DumpingAct and a noticeunderPartXVB of
the CustomsAct 1901shouldberevokedorwhethera personshouldbereleasedor
partly releasedfrom an undertakinggivenunderPart XVB of theCustomsAct 1901 to
bemadeuntil after 12 monthshaveelapsedfrom thedateof impositionofthedumping
or countervailingdutynotice. Thisamendmentis necessaryfor consistencywith the
sametimerequirementinsubsection269Z(3)of theCustomsAct 1901.

175. Paragraph33(e)omitssubsection7(5)asit is no longernecessaryin light of
thenewsection23 (seebelow).

176. Paragraph33(f)is a draftingchangeto amendsubsection7(6)soas to
substitutethe 40 dayperiodwitha period specifiedin thenoticeofinquiry under~
section23 (seebelow).

177. Paragraph33(g)insertsanewsubsection7(7)which requirestheAuthorityto
haveregardto any submissionthat relatesto thestatementof essentialfactsplacedon
public recordundersubsection23A(8)of thePrincipalactand receivedby the
Authority within 7 daysafterplacingthestatementon the record. However,the
Authority maydisregardanysubmissionreceivedafter thestipulated7 daysperiod.

Clause34 - Insertionof newsections

178. This clauseinsertsnew sections7k 78.and7C into thePrincipalAct as
follows.

Newsection 7A - Reviewof termination decision under section 269T0Aof the
CustomsAct 1907

179. Newsection7A providesfor a reviewofa terminationdecisionundernew
section269TDAof theCustomsAct 1901.

180. New subsection7A(1) givestheAuthority60 daysto reviewthe termination

decisionreferredto it for reviewand allows theAuthority to either:

• confirmthe terminationdecision;

• reject theterminationdecisionandsubstitutea findingto theeffect that thereare
sufficient groundsfor thepublicationof a noticein respectofthegoodsthesubject
of theapplicationor that therewill besufficientgroundsfor suchpublication
subsequentto the importationinto Australiaofsuchgoods;or 4
rejecttheterminationdecisionandremit the investigationto theComptroller.
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181. New subsection7A(2) requiresthe Authorityto give public noticeandanotice
to theComptrollerandtheexporterconcernedofthedecisionmadeby theAuthority
on a reviewundersection7A.

182. New subsection7A(3) circumscribesthescopeofthe matterstheAuthority
could haveregardto for thepurposeof thereview. TheAuthority may onlyhave
regardto anyinformationthat wasavailabletothe Comptrolleratthetime the
Comptrollermadethe terminationdecision..

Newsection713 - Terminationof inquiry by Authority

183. Newsection7B providesfor terminationof an inquiry by theAuthority where
thedumpingmargins,countervailablesubsidisation,dumpingvolumesandinjury are
negligible.

184. Newsubsection78(t) providesthat wherethe Authority is satisfiedthat the
dumpingmarginfhr theexporterconcernedworkedoutundersection269TACBof
theCustomsAct 1901 is lessthan2%, theAuthoritymustrecommendtotheMinister
thattheinquiry be terminated.

185. Newsubsection78(2)providesthat wheretheAuthority is satisfiedeitherthat
therewasno countervailablesubsidyreceivedor the countervailablesubsidyreceived
neverexceededthenegligible level of countervailablesubsidyundernewsubsection
269TDA(16)oftheCustomsAct 1901, theAuthoritymustrecommendto the Minister
that the inquirybe terminated.

186. New subsection78(3) providesthat wheretheAuthority is satisfiedthat the
total volumeof dumpedgoodsexportedto Australiaduringthe inquiry periodis
negligible,theAuthoritymustrecommendto theMinisterthat the inquiry be
terminated.

187. Newsubsection78(4)providesthat wheretheAuthorityis satisfiedthat the
totalvolume ofsubsidisedgoodsexportedto Australiaduring theinquiry period
receivingthe countervailablesubsidyis negligible, theAuthority must recommendto
theMinister that the inquiry be terminated.

188. Newsubsection78(5)providesthat wheretheAuthority is satisfiedthat the
materialinjury to an industryin Australiaor athird countrythat hasbeenor is being
causedby dumpingis negligible, theAuthority mustrecommendtotheMinister that
theinquiry beterminated,

189. Newsubsection78(6)providesthatwheretheAuthorityis satisfiedthat the
materialinjuryto an industry inAustraliaor athird countrythat hasbeenor is being
causedby countervailablesubsidisationis negligible, theAuthority mustrecommendto
theMinister that the inquirybe terminated.
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190. Newsubsection78(7)is insertedto ensurethat the relevanttermination
provisionsinsection269TDA of theCustomsAct 1901 appliesin thesamemannerto 4
an inquiry undersubsection7(1)astheyapplyunderthe CustomsAct /901.

Newsection7C - Authoritymayconsiderrecommendingto theMinisterwhether
undertakingshouldbenccepted

191. Newsection7C allowsthe Authorityto considerrecommendingto the
Ministerwhetheranundertakingby anexportershouldbeaccepted.

192. Newsubsection7C(1)providesfor thegovernmentof thecountryof exportor
an exporterof goodsthesubjectof anapplicationfor publicationof a dumpingor
countervailingdutynotice to indicate,at anytimeduring an inquiry undersubsection
7(1), in writing tothe Authority the termsin which it would bepreparedto give an
undertakingto theMinister.

193. Newsubsection7C(2)providesthattheAuthority mustconsiderthe termsof
theproposedundertakinggivenby agovernmentor anexporterand,by noticein
writing given tothegovernmentorexporter,indicatewhetherit would recommendthe
acceptanceof theundertakingby theMinisterand, if not, the reasonsfor the rellisalto
recommendacceptance.

194. Newsubsection7C(3)providesthat theAuthorityis not obligedto consider
thetermsofanyproposedundertakingprovidedby anexporteror a governmentif to
do sowould preventthetimelycompletionof a reportby theAuthority to theMinister
undersection7.

195. Newsubsection7C(4)allowsa governmentor anexporterto give arevised
undertakingafterhavingregardto thereasonsgiven to it by theAuthority for the
Authority’s refusalto recommendtheacceptanceof theundertakingto the Minister.

196. Newsubsection7C(5)providesthat theAuthority may,at thetime it makesits
reportto theMinisterundersection7, inform theMinister of the termsor revised
termsoftheundertakingandrecommendwhetherto acceptthat undertakingor seek
anundertakingfrom anexporterandonwhatterms.

Clause35 - Authority maymnke recommendationsof continuationof dumping
duty noticesetc.

197. Thisclauseamendssection8A of thePrincipalAct asfollows.

198. Paragraph35(a) insertsnewsubsectionSA(IA) which deemsthemodified
dumpingorcountervailingdutynoticeto havebeenissuedatthetimeof the issueof
theoriginal noticewheretheMinistermakesadeclarationunderparagraph
2697AT3(2)(b)oftheCustomsAct1901.

199. Paragraph3 5(b) omits from subsection8A(5) “may” and substituting“must” to
makeit mandatoryfor the Authorityto hold an inquiry. This isto reflectArticle 11.3
oftheDumpingAgreementandArticle 21.3of the SubsidyAgreement.
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200. Paragraph35(c) omits subsection(6) asthenewsection23 (seebelow)
requiresthe Authority to give public noticeinviting interestedpartiesto lodge
submissionsbeforethecommencementof any inquiry.

201. Paragraph35(d)amendssubsectionSA(7) soasto substitutethe 40 dayperiod
with a period specifiedin thenoticeof inquiry undernewsection23 (seebelow).

202. Paragraph35(e) insertsnewsubsection8A(7A) whichrequirestheAuthority
notto recommendcontinuationof ananti-dumping(or countervailing)measureunless
it is satisfiedthat theexpirationof thenoticewould orwould belikely to leadto a
continuationofmaterialinjury. ThisprovisionreflectsArticle 11.3of theDumping
Agreementarid Article 21.3 of theSubsidyAgreement.

Clause36 - Authority to haveregardto sameconsiderationsasMinisterin
certainCircumstances

203. This clauseamendssection11 ofthePrincipalactasfollows.

204. Paragraph(a) isa consequentialamendmentto providethat subsection11(4) is
subjecttonewsubsection11(4).

205. Paragraph(b) insertsnewsubsection11(4)which providesthatwhereinan
inquiry undersection7 the Authority needsto determinewhetherthepricepaid for
goodshasbeenpaid in the ordinarycourseof tradeor whethergoodshavebeen
dumpedandthedumpingmarginthereof;the referencesinnew sections269TA.AD
and269TACBof theCustomsAct 1901 to the investigationperiodaretakento be
referencestothe inquiry periodspecifiedby theAuthority.

Clause37 - Repealof sectionandsubstitutionof newsections.

206. Thisclauserepealssection23 of thePrincipalAct andinsertsnewsections23
and 23A asfollows:

Newsection23 - Publicnoticeof inquiries

207. Newsubsection23(1) requiresthe Authorityto givepublic noticeof an inquiry
undersection7 or 8A in theGazetteandnewspaperbeforethecommencementofany
suchinquiry.

208. Newsubsection23(2)setsout theparticularswhich mustbe included in the
public noticeundernewsubsection23(1).

Newsection23A - Authority to maintainpublic recordforcertaiupurposes

209. New subsection23A(1) requirestheAuthority to maintain a public recordof
an inquiry undersection7 or8A andto makethat recordavailablefor inspection.
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210. Newsubsection23A(2) requiresthepublic recordto alsocontainthe full
public recordoftheprecedinginvestigationby theComptroller. 4
211. New subsection23A(3) requiresapersongiving informationclaimedtobe
confidentialor informationwhosepublicationwould adverselyaffecta person’s
businessor commercialintereststo ensurethat a summaryofthat informationthat
containssufficient detailto allow a reasonableunderstandingofthesubstanceof the
informationwithoutbreachingthat confidentiality oradverselyaffectthoseinterestsis
given to theAuthority for inclusionin thepublic record. Thisnewsubsectionreflects
Article 6.5.1 oftheDumpingAgreementandArticle 12.4.1of theSubsidyAgreement.

212. Newsubsection23A(4)allows a personnot to give a summaryunder
subsection269ZJ(2)if hecould satisfy theAuthority that sucha summaryis not
possible. ThisnewsubsectionreflectsArticle 6.5.1 of theDumpingAgreementand
Article 12.4.1of the SubsidyAgreement.

213. Newsubsection23A(5) requiresoral informationgiven to theAuthority by a
personto besubsequentlyput in writing by eitherthe personor the Authority beforeit
maybetakeninto account. Onceit isput inwriting, it formsa partofthe public
recordsubjectto considerationsof confidentialityandprotectionof businessand
commercialinterests.This newsubsectionreflectsArticle 6.3 of theDumping
AgreementandArticle 12.2 of the SubsidyAgreement.

214. Newsubsection23A(6)allows theAuthority to disregardinformation,unlessit
is demonstratedthat theinformationis correct,where:

• the Authorityopinesthat theinformationis notconfidentialorwould notadversely
affecta person’sbusinessor commercialinterestsdespitethe claimof theperson
givingthe informationto thecontrary;and

• thepersonrefusesto agreeto includethatinfonnationin the public recordor
preparea summaryof that informationundersubsection23A(3).

This newsubsectionreflectsArticle 6.5.2 oftheDumpingAgreementand Article
12.4.2of the SubsidyAgreement.

215. Newsubsection23A(71allows theAuthority to disregardinformation,unlessit
is demonstratedthat the informationiscorrect,wheretheAuthorityagreeswith the
claimthatthe informationprovidedis confidentialor would adverselyaffect a person’s
businessor commercialinterestsbut thepersonclaiming confidentialitywill not
preparea summaryoftheinformationundersubsection23A(3).

216. Newsubsection23A(8) requirestheAuthorityto ensurethat thereis placedon
public recorda final statementoftheessentialfactsonwhich it proposesto baseits
reportbeforereportingto theMinister.
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Clause38 -Transitional

217. This clauseprovidesthat,despitetheamendmentsmadeto thePrincipal Act by
this Act, theprovisionsofthePrincipal Act asin force immediatelybeforetheday
fixed for thepurposesofsubsection2(2)of this Act, continueto apply,subjectto
section3 ofthis Act, in relation todumpingorcountervailingdutynoticesthat are
publishedby theMinisterbeforethat day,or on orafterthat dayasa consequenceof
anapplicationfor sucha noticemadebeforethat day.
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