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EVIDENCE(TRANSITIONAL PROVISIONSAND CONSEQUENTIAL

AMENDMENTS) BILL 1994

OUTLINE

This Bill -

repealstheStateandTerritorial Lawsand RecordsRecognitionAct 1901

and mostprovisionsof theEvidenceAct 1905;

amendstheActsinterpretationAct 1901,CrimesAct 1914.FederalCourt

ofAustraliaAct 1976andJudiciaryAct 1903 consequentiallyupon the

EvidenceBill 1993;

amendstheAustralianSecuritiesCommissionAct /989, FederalCourtof

AustraliaAct 1976,NationalHealth Act 1953,NursingHomesAssistance
Act 1974,DefenceAct 1903,Disability ServicesAct 1986,FederalAirports

CorporationAct 1986,FisheriesManagementAct 1991,Fishing Industry

ResearchandDevelopmentAct 1987,HealthinsuranceAct J973,

LiquefiedPetroleumGas (Grants)Act 1980,Liquid Fuel EmergencyAct

1984,NuclearNon-Proliferation(Safeguards)Act 1987,StatesGrants

(PetroleumProducts)Act 1965,Telecommunications(interception)Act

1979 andTorresStrait FisheriesAct 1984 in consequenceof the repealof

theEvidenceAct 1905;

continuestheapplicationof provisionsof Acts repealedor amendedby the

Bill in proceedingsthehearingof which beganbeforetherepealor

amendment; and

continuestheoperationof thepresentlaw in relation to -

- visual identificationevidencein respectof anidentificationmade

before thecommencementof section114 of the EvidenceAct 1994;

- evidenceof a statementmadeor actdoneduringquestioningby an

official beforethecommencementof section139 of the EvidenceAct

1994.

FINANCIAL IMPACT

2. TheBill is expectedto haveno impact on Commonwealthexpenditureor

revenue.
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NOTES ON CLAUSES

ClauseI: ShortTitle

3. Thisclauseprovidesfor the shorttitle of the Act.

Clause2: Commencement

4. ThisclauseprovidesthatPartsI and2of this Act commenceon RoyalAssent

and thatotherclausescommencewhenspecifiedprovisionsof theEvidenceAct 1994
commence.However,subsection9(1), which relatesto theAustralianSecurities

CommissionAct 1989, is to commenceon Proclamation,which mustnotbemade

until certainamendmentshavebecnmadeto the law of all StatesandtheNorthern

Territory.

Clause3: Repeals

5. Thisclauseprovidesfor repealof the StateandTerritorial LawsandRecords

RecognitionAct /90/ andall provisionsof the EvidenceAct /905 whichare not

repealedby theEvidenceandProcedure(NewZealand)(TransitionalProvisionsand

ConsequentialAmendments)Act 1994.

6. Therepealsto be effectedby this clause(exceptthatof Part I of theEvidence

Act 1905)areto takeeffecton theearlierof a dayfixed by Proclamationor 1 January

1995. Part1 of the EvidenceAct 1905 is to berepealedimmediatelyafter therepeal

(by this Act or theotherAct mentionedabove)of all otherprovisionsof theEvidence

Act 1905.

Clause 4: Proceedings already begun

7. Thisclauseprovidesthatprovisionsof theEvidenceAct 1994do notapply in

proceedingsthehearingof which beganbeforethecommencementof therelevant

provisions. It alsocontinuestheapplicationof theprovisionsof theEvidenceAct

1905 and theStateandTerritorial LawsandRecordsRecognitionAct 1901which are

repealedunderclause3 to proceedingsthehearingof which beganbeforethe repeal.

Clause5: Identificationalreadycarriedout

S. Thisclauseprovidesthatsection114 of theEvidenceAct 1994 doesnotapply

with respectto anidentificationmadebeforethecommencementof section114.

Section114 makesinadmissiblecertainvisualidentification evidence.
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Clause6: Cautioningof persons

9. This clauseprovidesthatsection139 of theEvidenceAct 1994doesnotapply
with respectto a statementmadeor actdonebeforethecommencementof section

139. Section 139 deemscertainevidenceobtainedduringquestioningby an official

to havebeenobtainedimproperly if a caution wasnotadministeredin accordance

with thesection.

Clause7: Amendmentsmadeby thisAct

10. This clauseprovidesthatamendments(including repeals)madeby Part 4of this

Act or theScheduledo notapply in proceedingsthehearingof the which began

beforethecommencementof the amendment.The original provisioncontinuesto

apply in relation to suchproceedings.

Clause8: Meaningof service by post

11. This clauseamendssection29 of theActsInterpretationAct /901so that it does

not affectthe operationof section160 of theEvidenceAct 1994. Both sections

provide for a presumptionin relationto serviceof documentsby post. But for the

amendment,section29 would prevailoversection160 becauseof subsection8(1) of

theEvidenceAct 1994.

Clause9: Applicationof CrimesAct andEvidenceAct

12. Thisclauseamendssubsection88(2) of theAustralian SecuritiesCommission

Act 1989 toreplacea referenceto Part lILA of theEvidenceAct 1905by a referenceto

correspondingprovisionsof theEvidenceAct 1994. Until the amendmenttakeseffect
Part lIlA of ihe EvidenceAct 1905 is to remainin forcefor thepurposesof the

operation of subsection 88(2) of the AustralianSecuritiesCommissionAct 1989,and

any Stateor Territory law thatcorrespondsto thatprovision,despitetherepealof Part

Clause10: Cautioningpersonsunderarrest

13. This clauseamendssection23Fof theCrimesAct1914 so that it accordswith

section139 of theEvidenceAct 1994. Both sectionsrelateto cautioningof persons.

Clause11: Right to remainsilentetc not affected

14. This clauseamendssection23Sof the CrimesAct 1914 (which preserves certain

rights, powersandobligationsprotectiveof an accusedperson)to reflect thechanges
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to the law relating to the admissionof a confessionmadeby a personmadeby Part

3.4 of the EvidenceAct 1994.

Clause12: Oathsandaffirmations

15. Thisclauserepealssubsections44(2)and (3) of the FederalCourtofAustralia

Act /976. Thesesubsections,which providefor oathsandaffirmationsin theFederal

Court,aremaderedundantby the EvidenceAct 1994.

Clause13: Rulesof Court

16. Thisclauseamendsparagraph59(2)(u)of theFederalCourt ofAustraliaAct

1976 consequentially upon the repeal of provisions of theEvidenceAct 1905to be

effectedunderthis Act.

Clause14: Oathsandaffirmations

17, Thisclauserepealssubsections77F(2) and(4) of theJudiciaryAct1903. These
subsections,which providefor oathsandaffirmationsin the High Court, aremade

redundantby theEvidenceAct 1994.

Clause15: Judicialnoticeof signatureof Secretary

18. Thisclauseamendssection139 of theNationalHealth Act /953consequentially

upon therepealof the EvidenceAct 1905.

Clause16: Judicialnoticeof signatureof Secretary

19. Thisclauseamendssection32 of theNursingHomesAssociationAct 1974

consequentially upon the repeal of the EvidenceAct 1905.

Clause17: Otherconsequentialamendments

20. Thisclauseamendsthe Acts specifiedin the Scheduleas set out in theSchedule.
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