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Ata Glance

Improvementsto
SelfAssessment
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General Outline and Financial Impact

Purposeof the Bill
The Taxation Laws Amendment (SelfAssessment)Bill 1992
implementsthe Clovermuent’s decision,announcedin the Treasurer’s
statementof 13 December1990and in the 1991-92Budget,to
improve existingselfassessmentarrangements.

The Bill proposeschangesto the law to:

(a) introduce a newsystemofbinding Public Rulings applicableto
incometax, Medicare levy,withholding taxes,franking deficit
tax and fringe benefitstax;

(b) introduce a newsystemofbinding Private Rulings for
transactionsor arrangementsthat areproposed,have
commencedor are completed. The new systemwill also apply
to income tax, Medicare levy,withholding taxes,franking
deficit tax and fringe benefitstax;

(c) introduce a new systemofreviewablePrivate Rulings which
will generally allow taxpayerstohave Private Rulings reviewed
by the Administrative AppealsTribunal (AAT) or a court;

(d) limit objection rights againstan assessmentto prevent a review
of a matter that is already the subjectof a reviewof a Private
Ruling;

(e) extendtheperiod within which a taxpayercan object against
assessmentsand related determinations from 60 daysto 4 years,
andprovide a broadly similar objection period for Private
Rulings;

(f) allow theCommissioner,in making assessments,to rely on
statementsmadeby taxpayersother thanin taxreturns (eg., in a
request for an amendment);

(g)introduce a newsystemofpenalties for understatementsof
income tax andfranking deficit tax liability. The penaltieswill
be basedon the requirementthat taxpayersexercisereasonable
care in carrying out their tax obligations. A more rigorous
standard, the reasonablyarguable position test,will apply to
itemswhich affect taxby more than $10000;
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(h) introduce a new interest systemfor underpaymentsandlate
paymentsofincometax, basedon commercialprinciples and
market interest rates;

(i) reduce late paymentpenalties to take into accountthe new
interest system.This will allow for theseparationof interest
and penaltieswhile providing an incentivefor taxpayersto pay
incometax on time;

(I) provide deductibility to all taxpayersfor interest payments
madeto the AustralianTaxation Office (ATO); and

(k) remove,in mostcases,the requirement for taxpayersto lodge
noticesof electionsor other notificationswith the
Commissioner.

The purposeofthe Bill is to improve the selfassessmentsystemof
taxation which Australia hashad since1986soas to make that
systemfairer and more certainfor taxpayers.

Application
The Bill will apply to all taxpayers.

Rulingsand ReviewRights
Taxpayerswho areuncertainabout the tax effectofan arrangement
that is proposed,commencedor completedwill be able to seeka
Private Ruling from theCommissioner. The Commissionerwill be
bound by the ruling in that thetax thatwould be payable by the
taxpayer will be reduced to reflect the ruling.

The Commissionerwill continue to issuePublic Rulings. Thesewill
be binding in thesameway asPrivate Rulings will be binding on the
Commissioner.

The Commissionerwill only be able to withdraw thebenefit of a
ruling on arrangementsthat arenot under review, or that have not
yet beenenteredinto, exceptwhere it would be grosslyinequitable
to allow a taxpayer to continue tobenefit from an incorrect ruling.

A taxpayer will be able to have a Private Ruling, evenon a proposed
arrangement, reviewedby the AAT or thecourts. When the review
processis flnalised, thedecisionof theAAT or court will be legally
binding andconclusiveas to the application of theordinary
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provisionsof the law to an actualarrangementnot materially
differentfromtheproposalor arrangementto whichthePrivate
Rulingrelated.

Taxpayerswill have 4 yearsto object againstan assessment.
Taxpayerswill be able to object againsta Private Rulingwithin the
periodending:

• 60 daysafterreceipt of the ruling; or

• 4 yearsfrom the lastdayallowedfor the lodgmentof the
relevant return.

ExtendedObjection Period
The Bill extendstheperiod within which a taxpayer can object
againstan assessmentfrom 60 days to 4 years,andprovides a
similarobjectionperiodfor Private Rulings.

Taxpayerswill have full rightsof reviewagainsta Private Ruling
where there is no assessmentcoveringthe matter which is the
subjectof thePrivate Ruling; theywill be able to object againstan
assessmentexceptto the extent thatthe taxpayer hasalready
objected againsta Private Ruling in respectof that matter.

SelfAmendment
The Commissionerwill be able to rely on statementsmadeby the
taxpayerin a requestfor an amendmentin amendingthe taxpayer’s
assessment(a ‘self amendment’)in thesameway as the
Commissionercannow rely on statementsmade by the taxpayer in a
return whenmakingan assessment(a ‘self assessment’).However,
the Commissionermay decidenot to acceptstatementsin the request
for amendmentand,for example, makeenquiriesasto whether the
amendmentis necessary.

The Commissioneris obligedto amend the taxpayer’sassessment
where the Commissioneris satisfiedthat the amendmentis
necessaryto reflectthe correct tax.

Whereataxpayer‘self amends’the Commissionerwill have4 years
to review the item amended.
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UnderstatementPenalties
Taxpayerswho haveexercisedreasonablecarewill not be, in the
vastmajority ofcases,subject to understatementpenalties.
However, for large issueswhich involve questionsof law, taxpayers
will alsohave to satisfy the reasonablyarguable positionstandard.

There will be a specifiedlevel ofpenalties for categoriesof
‘non-compliance’. Thesemay be increasedor decreasedby 20%
dependingonwhetherthereareaggravating or mitigatingfactors.
Specialrulesapply wherea taxpayer hasenteredinto an
arrangementwith the dominant purposeofavoiding tax.

The Commissionerwill continue to havethe powerto remit the
penaltyin whole or in part.

Wherea taxpayer usesa tax agentthe taxpayer will remain
primarily liable for any penalty arisingfrom the negligenceof the
tax agent.However, the taxpayer is entitled under section251M of
the Income Tax AssessmentAct (ITAA) to recoverthepenalty in
any court ofcompetentjurisdiction.

Late PaymentPenalty
The penalty for late payment is to be reduced from thecurrent
20% per aniium to 8% per annum, but will be complementedby the
new interest system.

Thispenalty doesnot apply to debit amendmentsother than late
paymentof the increasein tax. Like other penalties,the
Commissionerwill havethe powerto remit thepenaltyin whole or
in part.

Interest System
The Bill will provide for interest to be paid by taxpayersin relation
to theunderpayment and late paymentof tax.

Interest for underpaymentwill apply irrespectiveofwhethera
taxpayer is subject to understatementpenalties.

The Commissionerwill have the powerto remit interest.

Interest paidby all taxpayersto theATO will be tax deductible.
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Elections and Other Notifications
In most casestaxpayerswill no longerbe requiredtoprepare and
lodgewrittennoticesof elections.However, the records of
taxpayerswill needto reflect the decisionstaken in calculatingthe
taxableincome.

Financial Impact
Therewill be revenuecostsassociatedwith theintroductionof the
newinterest system(including reduced late paymentpenalties and
deductibilityfor interestpaymentsmadeby taxpayersto theATO);
otherwisethemeasuresaregenerallyrevenueneutral.

The costsassociatedwith thenewinterest systemare estimatedto be
$20min 1993-94,and$64min 1994-95andsubsequentyears. As
theseestimatesare basedon current market interest rates, theactual
costsinvolvedwill vary accordingto the actual interest rates for any
particularperiod.

Theseestimatearebasedon thecurrentlatepaymentpenaltyof20%
perannum,andinterestonunderpaymentsof 14.026%perannum,
both ofwhich are non deductible.Accordingly,anychangein these
rates would affect thecostsof thesemeasures.For example,a
reduction in theserates would reduce the revenuecosts.
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AtaGlance..

Taxation Administration Act
Binding Public Rulings - Part IVAAA
Binding Private Au~ngs. part IVM

• Review of Private Rulings - Section I4ZAZA
• Umited Objection Rights - Section 14ZVA
•Objection Periods- Section 14ZW
• Review of Penalties . Section 14ZS

IncomeTax AssessmentAct
_______ _______________ • Effect of Public Rulings- Sections 17OBA.

170B0, 17OBD and 17OBP
Taxation Laws • Effectof PrivateRulings- Sections I7OBB,

170B0, 17OBE, 17OBF, 1708G, 17OBH and
Amendment I 70B1

(SelfAssessment) • Sell Amendment- Sections169Aend 17O(1P~
Act • New Penalty Provisions-

DMsion 11 of Pail hIM- Franking Deficit Tax
_______ Part Vil-Income Tax

• Reduced late payment penalty - Section 207
• New interest system - Sections 17OAA, 207k

2l4Aand Schedule 3
• Deductibility of interest - Subsection 51(5)
• Changes to Elections as specified in

Schedules 1, 2and 4

~ii 11i ~

Fringe Benefits Tax Act
_______________________ • Effect of Public Rulings . Sections 74A and 74C

• Effect of Private Rulings - Sections 74B to 74F

~

Taxation (Interest on
Underpayment)Act

Imposition of Section 1 70M inlerest
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TechnicalOverview Schemeand Structure

Overview of the Chapter
This chapter dealswith the title andcommencementof theproposed
ActandsummarisesthechangestheAct will make to otherActs,
and the schemeandstructureof thosechanges.

Title and Commencementof the Act
When this Bill is enactedit will be called theTaxation htws

Amendment (SelfAssessment)Act 1992. [Clause1]
The Act is to commenceon the day it receivesRoyal Assent
(Clause2]. However,mostprovisions will not apply before
the later ofRoyal Assentor 1 July 1992[Clause34]. For example,
the amendmentsmadeto the IncomeTax AssessmentAct do not
apply to electionsmadebefore the later ofthe commencementof
this Act or 1 July 1992[Clause34]. Similarly, taxpayerswill not be
able to obtainbinding and reviewablePrivate Rulings before 1 July
1992or for arrangements enteredinto beforethe commencementof
this Act or 1 July 1992[Clausel3].

Details of thecommencementof the changesareoutlined in the
following chapters.

Schemeand Structure of the Legislation
The Actwill amend the following Acts:

• TaxationAdministrationAct 1953 (Administration Act)
[Clauses3014];

• IncomeTaxAssessmentAct 1936 (ITAA) [Clauses15 to 34];

• FringeBenefitsTax AssessmentAct 1986 (FBT Act)
[Clauses35and36]; and

• Taxation (Interest on Underpayments)Act 1986(Interest on
UnderpaymentsAct). [Clauses37and38]
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TaxSi~Mmh~itAd

The Bill insertsanew Part IVAAA into theAdministrationAct
dealingwith binding PublicRulings. [Clause4]

PartIVAAA coversmatterssuchas:

interpretation andscope,includingPartIVAAA’s applicationto
incometax(including withholding taxesandMedicare levy),
franking deficit tax and fringe benefitstax; [sectionsJ4ZAAA
• J4ZAAC]

the Commissione?sability to make Public Rulings; [sections
I4ZAAD. J4ZAAGJ

arrangements towhich Public Rulingsapply; [section
14ZAAII]

the making ofPublic Rulings; [sectionsI4ZAA.I - 147AAJ]

the withdrawal of Public Rulings. [sections14ZAAK -

1414AL]

The commencementof this Act is specifiedin Clause2 of theBill to
be the date of Royal Assentto theBill. Public Rulings will be able
to be madeon or after the later of thecommencementof theAct and
1 July 1992andwill only apply to arrangementsentered into on or
after that date. [Clause12]

IncomeTax AssessmentAct
The Bill insertsnew sectionsinto the ITAA to provide for the
binding effecton theCommissionerof Public Rulings dealingwith
incometax, withholding taxes,Medicare levy andfranking deficit
tax, andto resolvewhich binding effectapplieswhere there are
conflictingrulings. AstheCommissionerwill beboundby the
ruling, the tax that would be payableby a taxpayer will be reduced
to reflect the ruling or rulings. Questionsofconflict areresolvedby
providing the taxpayer with the greatestbenefit consistentwith all
the relevant rulings. [sectionsJ7OBA, 170BC,170BDandI7OBF
- Clause22]
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The relevanceof Public Rulingsto thenewpenaltyprovisions
insertedby theBill in PartVII and Division 11 ofPart [IIAA of the
ITAA is specificallydealt with by new sections222C(for income
tax)(Clause26]and16OARZD (for frankingdeficit tax)
(Clause18].

Fringe BenefitsTax AssessmentAct
Similar changesaremadeto theFBT Act to prescribe thebinding
effectofPublic Rulings on fringe benefits tax and to resolve
questionsofconflict. [sections74A and74C - Clause36]

BindingandnwiewablePiivateRulings

Taxation Administration Act
The Bill inserts a newPart IVAA into the Administration Act
dealingwith binding and reviewablePrivate Rulings. [Clause4]

Part IVAA coversmatters such as:

• interpretation and scope,including the application of Part
WAA to income tax (includingwithholding taxesand
Medicare Levy), franking deficit taxand fringe benefitstax
[sectionsJ4ZAA- 14141)];

• what a Private Ruling is - the Commissioner’sopinion on the
way in which a tax law or tax laws would apply to a person in
respectofa year ofincome in relation to an arrangement
[sectionsI4ZAA,14ZAE,J4ZAF,14146and14Z4P];

• applicationfor aPrivateRuling [sections14Z4Fto1414J];

• withdrawal of the application by the taxpayer [section1414K];

• dealingwith a ruling application[sectionsJ4ZALand
14Z4M];

• applications that do not haveto be dealt with in certain
specifiedcircumstances[sections147ATI and1414Q];

• the giving of reasonsfor delaysin making the ruling
[section14140];

the making of a Private Ruling [sections147APto J4ZAT];

• the withdrawal ofa Private Ruling andits effect
[sections14Z4Uto J4ZAXand14142];
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thecircumstanceswherea Private Ruling is taken to have no
effect[sectionJ4ZAY];

objections,reviewsandappealsrelatingto PrivateRulings,
thusproviding for the reviewof Private Rulings
[sectionI4ZAZAJ. Thisprovision enablesa rulee (defined in
section14ZAA to meanthepersontheapplication to whom of
a tax law is the subject of the ruling) to object againsta Private
Ruling in thesameway as a taxpayer can object againstan
assessment.There is a consequentialamendmentto section
14ZQ of theAdministration Act to include the term ‘Private
Ruling’ within thedefinitions applicable to taxation objections,
reviewsand appeals[Clause5];

• the effectof the Commissioner’sdecisionon a ruling wherethe
taxpayer doesnot appeal againstthe decisionor make an
application for review by the AAT - the ruling is soaltered
[section141472];

• theeffectof ruling applicationandobjectionsagainstrulings
on lodgementrequirementsandtheCommissioner’sassessment
power- no effect[sectionI47AZC].

A newsection14ZVA is includedin theAdministrationAct to
avoidduplicationof disputeswherea rulee hasobjected againsta
Private Ruling, by limiting the rulee’s rights to object to a
subsequentassessmentin respectofthe samematter (Clause7].
This complementsparagraph I4ZAZA(2)(a) which specifiesthat a
rulee may not object againsta ruling wherean assessmenthasbeen
madein respectofthe yearof incomerelatingto thearrangement
dealtwithby theruling. A newprovision,subsection14ZW(1A)
prescribesthe timeperiod within which a taxpayercan object
againstaPrivateRuling. [ClauseS]

Thecommencementofthis Act is specifiedin Clause2 of theBill to
bethedateof Royal Assentto theBill. Applicationsfor Private
Rulingswill beableto bemadeon orafteror 1 July 1992in respect
of arrangementsenteredintoonor afterthe laterof thatdateorthe
commencementof theAct. [Clause13]

The Bill alsoinsertsnewprovisions in Part V ofthe Administration
Act to ensurethat the validity of a Private Ruling is not affectedby
non compliancewith PartIVAA of thatAct, andthattheproduction
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of a noticeof, or a noticeof thewithdrawal of, a Private Ruling or a
signedcopyof such a noticeis conclusiveevidenceof theproper
makingof theruling. [sectionsJSAA andiSA.!? - Clause11]

IncomeTax AssessmentAct
The Bill inserts newsectionsinto the1TAA which provide for the
bindingeffecton theCommissionerof PrivateRulingsdealingwith
incometax (includingwithholdingtaxesandMedicarelevy) and
frankingdeficit tax, and to resolvewhich binding effect applies
where there areconflicting rulings. As the Commissionerwill be
boundby theruling, thetaxthat wouldbepayableby thetaxpayer
will bereducedto reflecttheruling orrulings. Questionsofconflict
areresolvedbyproviding the taxpayerwith the greatestbenefit
consistentwith all relevant rulings. [sections17OBB,J7OBC,
170SFandJ7OBF - Clause22]

NewsectionsI7OBG and 1701311provide that a decisionoftheAAT
ora courtorderwhich is final is legallybindingandconclusiveasto
the application of the ordinary provisions of the law to an actual
transaction not materially different from theproposal or
arrangementto which thePrivateRulingrelated. Section170B1
dealswith discretions. [Clause22]

Therelevanceof PrivateRulingsto thenewpenaltyprovisionsis
specificallydealt with by newsection226M in respectof incometax
(Clause31]and newsection16OARZEin respectof franking deficit
tax[Clause18].

This newsystemof bindingandreviewablePrivateRulings
supersedesthecurrentsystemwherebytaxpayerscan,by raisingin
their returna questionthat is relevantto theirliability to tax,require
the Commissionerto give attentionto thatquestion.Accordingly,
theBill amendssubsection169A(2)of the ITAA sothat it doesnot
applywherethetaxpayeris entitledto apply for aPrivateRuling
under Part IVAA of the Administration Act. [Clause19]

Fringe BenefitsTax AssessmentAct
Similar provisionsdealingwith thebinding nature ofPrivate
Rulings, conflictingrulings and theconclusiveeffectof a final AAT
decisionor court order areto befound in new sections74B to 74F
of theFBT Act. [Clause36]
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As indicatedabove,wherea ruieehasobjectedagainstaPrivate
Ruling in respectof amatter,theruleeis precludedfrom objecting
againstanassessmentin respectof thesamematter. [section
J4ZVA oftheAdministrationAct-Clause7]

A taxpayercanobjectagainstaPrivateRuling in themannersetout
in PartWC oftheAdministrationAct butmustdo sowithin the
laterof 4 yearsafterthelastday allowedfor lodgingtherelevant
returnor 60daysafterreceiptof thePrivateRuling. [section
i4ZetZAandsubsectionI4ZW(JA) - Clauses4and8]

TheBill alsoamendstheAdministrationAct to extendtheperiod
forlodginganobjectionagainstfringe benefitstax, frankingdeficit
taxandincometax assessmentsandrelateddeterminationsto4
yearsfrom thenoticeofthetaxationdecision[subsection14ZW(1)],
or, wherea taxationobjectionrelatesto anamendmentof these
assessmentsordeterminations,thetaxpayerhasthelaterof 4 years
from theoriginalnoticeof assessmentordeterminationor 60 days
from thenoticeoftheamendedassessmentor determination,within
whichto lodgean objection[subsectionJ4ZW(iB)]. If an
assessmentordeterminationhasbeenamendedmorethanonce,the
relevantnoticeof theassessmentordeterminationis thefirst notice
(subsection14ZW(1C)]. Othertaxationobjectionsretainthe60 day
objectionperiod(existingsubsectionsI4ZW(1)(a),(b) and(c)).
Consequentialchangesaremadet.o subsections14ZW(2)and(3) to
includeareferenceto the4 yearobjectionperiod. [ClauseS]

Similarly~consequentialchangesaremadeto section14ZX
(applicationsforextensionof timeto object),andsection14ZY
(decisionson taxationobjections)to includea referenceto the
4 yearobjectionperiod. [Clauses9 and10]

Theseamendmentsof theAdministrationAct areto apply to
taxationobjectionsagainstassessmentsetc.for the incomeyear,
frankingyear,oryearoftax in which thelaterof 1 July1992orthe
dateof commencementoccursandlater years. [Subclause14(2)]
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SdfAinenchnent
TheBill amendssubsection169A(1)of theITAAso that the
Commissionerwill beableto acceptastatementmadeby oron
behalfofthetaxpayerin arequestfor anamendmentfor the
purposesof amendingthetaxpayer’sassessment.[Clause19]

Where theCommissionerhasrelied, in makinga credit amendment,
on astatementmadeby thetaxpayer,theCommissionerwill have
4 yearsfrom theserviceof thenoticeof amendedassessmentto
increasetheliability of thetaxpayerin respectoftheparticular
whichwasthesubjectof theamendment[subsection170(lÀ) -

Clause20]. However,wheretheCommissionerincreasesthetax
liability of thetaxpayerin thesecircumstances,thetaxpayeris not
entitled to afurthercreditamendmentin respectoftheparticular,
otherthanby disputingtheConimissionefsassessment.[subsection
1 70(SA) - Clause20]

UndeittementPewihies

IncomeTax
The Bill repealssection 223of the ITAA, which imposespenalties
on taxpayerswho make false or misleadingstatements[Clause27].
However,theoperationof section223 is preservedforthe 1991-92
andprior incomeyearsandsubstitutedaccountingperiodsfor the
1992-93incomeyearthat commencedbefore1 July 1992.
(Subclause34(7)]Consequentialchangesaremadeto section
17OAA.[Subelauses21(c) and(d)]

Thenewpenaltyprovisionswill mainly applywhereatax shortfall
is causedby thetaxpayer’sfailure to exercisereasonablecare~in
carryingouthis orhertax obligations,or, for largeitems,by the
taxpayeradoptingapositionwhich is not reasonablyarguable.

The Bill introduces newtax shortfall provisionsinto Part VII of the
ITAA which give riseto a liability to penalty:

section 2260 - lack of reasonable care (25% of part or all
of theshortfall, as appropriate);

section 226H - recklessness (50% of part or all of the
shortfall, as appropriate);

section 226J - intentional disregard of the law (75% of
part or all of the shortfall, as appropriate);
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section 226K - no reasonably arguable position where
the tax shortfall caused by a taxation
statementexceeded the higher of $10 000
or 1% of the taxpayer’s return tax (25% of
all or part of the shortfall, as appropriate);

section 228L - the shortfall arises in relation to a tax
avoidance scheme which is defeated
otherwise than by the use of specific anti-
avoidance provisions (50% of all or part of
the shortfall, as appropriate, or reduced to
25% where the taxpayer has a reasonably
arguable position); and

section 226M - Private Ruling disregarded by a taxpayer
in making a taxation statement (25% of
part or all of the shortfall, as appropriate).

These are the tax shortfall sections. [Clause 31]

Specialruleswill apply to theapplicationof penaltiesin partnership
andtrustcases.Therulesbasicallyminortheapproachof the
presentsubsections223(2),223(4)and223(5)of theITAA.
[sections226Nto 226T- Clause31]

TheBill alsoamendssections224,225and226 oftheITAA (the
schemesections),which dealwith penaltiesapplicablewhereanti-
avoidanceprovisionsapply,to modify theratesof penaltyattracted
andto includecircumstancesin whichthoserateswill be reduced.
Thus,sections224 and226areamendedto specifyarateof penalty
of 50%of thedifferencebetweenthetaxproperlypayableby the
taxpayerandthetax thatwould havebeenpayableif theanti-
avoidanceprovisionhadnotbeenapplied. However,whereit is
reasonablyarguablethatany pre-conditionto theapplicationofthe
anti-avoidanceprovisionhasnotbeenmet, or whereit would be
concludedthat theopinionformedby theCommissionerwasnot
accordingto law, thepenaltyis reducedto 25%. [Clauses28
and30]

A similarapproachis takento profit shiftingcasescoveredby
section225, subjectto thedistinctionalreadyrecognisedin section
225 thatprofit shiftingarrangementsmayormaynotbeenteredinto
for thesoleor dominantpurposeofpayinglesstax. Underthe
amendedsection225,wherethereis a dominantpurposeof paying
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lesstax, therateofpenaltyis 50%,which is reducedto 25%where
it is reasonablyarguablethat Division 13 of theITAA doesnot
apply. Wherethereis nodominantpurposeofpayinglesstax the
rateis 25%reducedin similarcircumstancesto 10%. [Clause29]

TheBill introducesintoPartVII a numberof interpretational
provisions.Section222Adefinessuchtermsas‘tax shortfalt’,
‘statementtax’, ‘proper tax’ and‘taxationstatement’.For example,
tax shortfallgenerallymeansthedifferencebetweenthetax that
wouldbepayableif it wereassessedon thebasisof thetaxpayer’s
statements(afterallowing for credits),andthetaxpayer’spropertax
forthat year.Section222B complementsthedefinitionof ‘taxation
statement’bypicking up thedefinitionsin existingsubsections
223(9A)to (9F). Section222Ddealswith thecasewhereataxpayer
treatsanincometax law asnotapplying.Section222Eprovidesthat
ataxationstatementcanapply to differentyears.[sections222A to
222E - Clause26]

Section222Cexplainsthat a taxpayer’streatmentof theapplication
of a Jawwill be ‘reasonablyarguablycorrect’ for thepurposesof
provisionslike section226Kandsection226Lif, havingregardto
therelevantauthoritiesandthefactsofthecase,it would be
concludedthat thetreatmentwasaboutaslikely asnotcorrect. The
sectionalsoprovidesguidanceasto theoperationof thereasonabty
arguabletestin caseswherethewayin which anincometax law
operatesis dependenton theCommissionerexercisingadiscretion.
This new sectionwill alsoprovideguidanceon what is included
within thescopeof theword‘authority’. [Clause26]

TheBill will ensurethattaxpayerswill notbesubjectto penalties
wheretheyhadpreviouslysoughta PrivateRuling from the
Commissionerbuthadnotreceivedthatruling atthetime the
relevantstatementgiving rise to thetax shortfallwasmade.
Similarly, taxpayerswill notbepenalisedwheretheyacton advice
providedby taxationofficersorongeneraladministrativepractice
[sections226Uand226V - Clause31]. Taxpayerswill alsobe
protectedfrom schemepenaltiesin thesamecircumstances.
[sections226A and226B - Clause31]

Where2 ormoreshortfallsection applyto aparticularshortfall,the
taxpayeris only liable forwhicheveris thehighestpenalty
applicableunderthosesections.[section226W- Clause31]

TaxationLawsAmendment(SelfAssessment)Bill 1992 Page 19



Thepenaltyapplicabletop~orall of atax shortfall is increasedby
20%oftherelevantpenaltywherethereareaggravatingfacto~s
[section2261- Clause31]. Thepenaltypayablewhereascheme
sectionappliesin similarcircumstanceswill alsobe increasedin the
sameway. [section226C- Clause31]

Wherea taxpayernotifies theCommissioneraboutall orpartof a
shortfallafterbeinginformedof atax audit, theamountofpenalty
applicableto all orpartoftheshortfall,asappropriate,is reducedby
20%wherethiscouldreasonablybeexpectedto savethe
Commissionerasignificantamountof timeor resources[section
226Y]. Wherethereis avoluntarydisclosureby thetaxpayerbefore
beingnotifiedofanaudit, therelevantpenalty is reducedby 80%or,
wherethepenaltywouldbe lessthan$1 000 - to nil [section226Z].
TheCommissionermaytreata disclosureundersection226Yto be
adisclosureundersection226Zwhereappropriate[section226Z4-

Clause31]. Similarprovisionsdealwith disclosurewhereascheme
sectionapplies,but thereis no reductionto nil. [sections226D,
226Eand226F - Clause31]

Section226ZBwill providethattheminimumamountof penalty
underPartVII is $20. [Clause31]

A similarapproachto thatwhichpresentlyexistswill apply to
taxpayerswho usetax agents.Thatis, taxpayerswill bevicariously
liable for penaltyin respectof theculpableerrorsof theirtax agents
[sections2266,226Hand226J - Clause31]. Taxpayerswill
continueto haveavailabletheremedyundersection251M of the
JTAA, which will be amendedto refer to interestpayableby the
taxpayerundersectionI7OAA orsection207A. [Clause32]

TheCommissionerwill retaintheremissionpowerprovidedby
section227of theITAA.

FrankingDeficit Tax

TheBill will introduceinto Division 11 ofPartIIIAA provisions,
similar to thoseto beincludedin PartVII, to dealwith tax shortfalls
in relationto frankingdeficit tax:

sections16OARXA, 16OARXB andI6OARXCdealwith
interpretationalmatters;[Clause17]

sections16OARZA, 16OARZB,16OARZC,16OARZD and
16OARZEarethefrankingtax shortfallsections;[Clause18]
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sections16OARZFand16OARZGapplywherethetaxpayer
hadpreviouslysoughta rulingorreliedonATO adviceor
practice; [Clause18]

• sections16OARZHdealswith thecasewhere2 ormore
shortfallsectionsapply; [Clause18]

• section16OARZJdealswith aggravatingfactors; [Clause18]

• sections16OARZJ,16OARZK andI6OARZL dealwith
voluntarydisclosures.[Clause18]

Rightsof objectionandreview

TheBill will amendtheAdministrationAct to ensurethat taxpayers
havefull rights of objection,reviewandappealwhateveramountof
penaltyis involved. [section1419 - Clause6]

Commencementdate
Thenewpenaltyprovisionswill applyto tax shortfallsandfranking
taxshortfallsin relationto ayearof incomeorfrankingyearthat
commenceson orafter1 July 1992, excludingsubstituted
accountingperiodsthatcommencedbefore1 July 1992,wherethose
shortfallsarecausedby actsoromissionsafterthedateonwhich the
Bill receivesRoyalAssent.[Subclause34(2)]

Paymentofinterest by taxpayerwhereassessmentamended

TheBill amendssectionI7OAAof theITAA to requiretaxpayersto
payinterest,at suchrateasis specifiedin newsection214A,where
thereis an amendmentto anassessmentor detennination,
irrespectiveofwhetherthetaxpayeris liableto penaltyunder
PartVII [subsectionsJ7OAA(L4A) andI7OAA(2) - Clause21].
TheBill alsoensuresthatfor relevantentities,section17OAA
interestwill bepayablefrom theprescribedduedatefor paymentof
taxfor therelevantyearof income. [subparagraphs
J7OAA(4)(a)(i),(la) andsubsectionI7OAA(7) - Clause21]

TheCommissionerretainsthepowerto remit interestunder
subsection17OAA(11) of theITAA.

Thechangesapply to assessmentsfor the1992-93yearof income
andall subsequentyearsofincome. [Subclause34(4)]
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TheInterestonUnderpaymentsAct is amendedto makeit clearthat
it only imposesany interestwhich is a taxthat is payableunderthe
ITAA. [Clause38]

Penaltyandinterest for unpaid tax
TheBill amendssection207oftheITAA by reducingtherateof
penaltyapplicablewheretax remainsunpaidafterthetimeit
becomesdueand payablefrom 20%to 8%perannum[amended
section207- Clause23]. TheBill alsoensuresthatin respectof
relevantentities,penaltywill applyfrom theprescribedduedatefor
paymentof taxfor therelevantyearof income. [subsection
207(L4A) - Clause23]

Intereston ajudgmentdebtis not to beoffiet againstthesection207
penalty.[subsection207(JB) - Clause23]

TheBill ensuresthat section207will apply to interestundersection
17OAA. [subsection207(3)- Clause23]

TheCommissionerretainsthepowerto remit thepenaltyunder
subsection207(1A).

The Bill introducesanewsection207Ainto theJTAA which
requiresa personto pay interestatthe rateprescribedin thenew
section214Aon unpaidtax. For thepurposesof this section,~
includesinterestundersection17OAA andpenaltyunderPartVII.
TheCommissionerwill be entitledto remit theinteresthaving
regardto criteriaspecifiedin subsection207A(2). Notwithstanding
section207A, theCommissionercansuefor recoveryof taxthatis
dueandpayable.Wherea judgmentdebtcarriesinterest,that
interestcanbeoffsetagainstthe interestpayableundersection
207(A). [section207A - Clause24]

Consequentialamendmentsaremadeto theITAA asspecifiedin
ScheduleS.[Clause33]

Theamendmentsto section207andsection207Aapplyto late
paymentsof tax in respectof the1992-93yearof incomeandall
subsequentyearsof income. [Subclauses34(5)and(6)]
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Interest Bates
TheBill insertsanewsection214Ainto theITAA which specifies
that theinterestratefor thepurposesof section17OAAandsection
207Ais to betheweightedaverageyield for the13 WeekTreasury
Noteplus 4%. Section214Aalsodealswith thenotificationof the
rate,its determinationandtheTreasurer’sability to determinethe
ratethat shouldbeapplicable.[section2144- Clause25]

Deductibility ofinterest

TheBill will makeexpenditurethat consistsof interestundersection
17OAA or section207Aan allowable deductionfor all taxpayers.
(subsection51(5) - Clause16]

The Bill amendsthe 1TAA in relation to the electionand notification
provisionsspecifiedin Schedules1,2and 4 of theBill in the
mannersetout in thoseschedules.[Clause33]

The amendmentsto the electionand notification provisions specified
in Schedules1 and 2 do not apply to electionsmadebefore the later
of thedate of Royal Assentor 1 July 1992. [Subclauses34(9)
and(10)]

OtherAmendments
Consequentialamendmentsto theITAA aremadeby Clause33 of
theBill. Theseamendmentsaresetout in Schedule4 and their
commencementdateis specifiedin clause34.
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Chapter 1
Rulings
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Key Features
Thischapterdealswith how rulings madeby the
Commissionerareto bebindingandwhat review
rights thereareto bein respectof rulings. Thekey
featuresare:

• theCommissionerwill beableto makebinding
PublicRulingsabouthowthetax laws apply to
classesofarrangementsor persons;

• taxpayerswill beableto seekbindingPrivate
Rulings about their ownparticulartaxaffairs;

• theCommissionerwill becompelledto adhereto
a bindingPublicorPrivateRuling if theruling is
favourable to a taxpayer;

• bindingPublicandPrivateRulingsmaybe
withdrawn,but in general,notsoasto
disadvantagetaxpayerswhohaveactedin
relianceon aruling;

• taxpayerswill beableto objectto Private
Rulings in thesamewayastheycanobject
againstassessments;

• taxpayerswill also be able to seekreviewby the
AAT or a courtof adverseobjection decisions.
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Summary of ProposedAmendments
TheBill giveseffect tochangesannouncedin sections8 and 9 of
theAugust1991 informationpaperentitled‘Improvementsto Self
Assessment- Priority Tasks’.

Among other things,amendmentsproposedby the Bill will provide
for a systemof binding and, in somecases,reviewabletax rulings.
Theseamendmentswill affect:

• Public Rulings- rulingsissuedby theCommissionerfor the
informationof the public generally; or

• PrivateRulings - rulingsgivento individual taxpayersabout
theirown particulartax affairs.

Only Private Rulingswill be reviewableby theAAT or courts.

The amendmentsaffectingrulingsarein twoparts:

• amendmentsto theAdministrationAct dealwith
administrativeissues,for example,howbindingPublicand
PrivateRulingsareto be madeand withdrawn, and review
rights in respectof PrivateRulings[Clause4]; and

• amendmentsto the ITAA and theFBT Act dealwith
substantiveissues,like theeffectPublicand Private Rulings
will have onassessmentsandthe effecton an assessmentof an
AAT or court decisionmadefollowing a reviewofan
objection decisionin relation to a Private Ruling. [Clauses22
and36]

The objectiveofthe amendmentsaffectingrulings is to ensurethat
rulingsmadeby theCommissionerabouttheapplicationof taxlaws
to arrangementsare tobe binding and that Private Rulings are to be
reviewable in the sameway asassessmentsare reviewableunder
PartWCof the AdministrationAct.
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TaxLiws towhidintgs mayapçly
The taxlawscoveredbybindingrulingscanrelateto incometax,
withholdingtaxes,frankingdeficit tax,Medicarelevy andFBT
[sectionsJ4ZAAA and14Z4AoftheAdministrationAct -

Clause4]. Rulingson thesetaxlawswill bebindingwherethey
wouldaffecttheamountoftax payableby a taxpayer.Thenew
rulesdo notcoverrulingsby theCommissioneronprocedural,
administrativeorcollectionaspectsof the law [eg.,rulingson
Pay-As-You-Earn(PAYE) orPrescribedPaymentsSystem(PPS)
mattersjwhichdonot affectataxpayer’sfinal liability to tax.

Meaningof%k~i~
A rulingwill bebindingontheCommissionerif therulingcanbe
saidto befavourableto aperson.A ruling aboutamattercanbe
saidto befavourableif thewayin which thetaxlaw wouldapply to
apersonin relationto thatmatteris different to thewaytheruling
statedthatlaw would applyandthetaxpayableunderan assessment
oran amountofwithholding taxwould, becauseofthe difference,
bemorethanit would havebeenif theruling hadbeencorrect. The
rulingwill bebindingin thesensethatthetaxpayableorthe
withholdingtaxis not to begreaterthanit would be if theruling
applied.A taxpayerwill beableto selfassessin linewith theruling.
If theCommissionerwasto makean assessmentinvolving that
matter,hewill becompelledby thelaw to actin accordancewith
the favourableruling. [sections170R4,17OBB,J7OBC,170B1)and
J7OBE of theITAA - Clause22andsections744, 74Band 74Cof
theFBTAct- Clause36]

Penaltyif PiivateRulingnotfollowed
While theCommissionerwill beboundto apply favourablerulings,
a taxpayerwhogetsanunfavourablePrivateRulingprior to self
assessingwill be penalisedfor notselfassessingin accordancewith
thePrivateRuling. SeeChapter4. A ruling is uifavourableif a
taxpayer’sopinionof how thetaxlaw appliesin relationto amatter
is different to theCommissioner’sview expressedin the ruling,and
thetaxpayableunderan assessmentoran amountof withholding
taxwould begreaterif theCommissioner’sview is applied.
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Retv—
Therewill ouly be reviewrights in respectof PrivateRulings. This
is becausePublicRulingswill notbespecificto any particular
personorarrangement.Therightsof reviewfor aPrivateRuling
will bethesameasthoseavailablein respectof assessments.
Taxpayerswill beableto objectagainstunfavourablePrivate
Rulingsandseekreviewby theAAT oracourtof anadverse
objectiondecision.[section14ZAZAof theA dministration Act -

Clause4]

While ataxpayercouldnotobjectagainstanunfavourablePublic
Ruling that dealswith an arrangementproposedorcommencedby
thetaxpayer,thepersoncouldseeka PrivateRuling aboutthe
particularmatterandpursuewhateverreviewrightsareavailablein
respectofthatPrivateRuling.

Explanation of ProposedAmendments

BindingPublicRulings
A newPartis beinginsertedin theAdministrationAct to dealwith
the issueandwithdrawalof PublicRulingsthat arebindingatlaw
[Part IVAAA - Clause4]. Forthepurposeof thenewPart,a Public
Rulingis a determinationby theCommissionerof theway in which
ataxlaw or tax lawswould applyto anypersonin relationto aclass
of arrangements,a classof personsin relationto anarrangement,or
aclassof personsin relationto aclassof arrangements.
(sectionsJ4ZAAE,14Z4AFandI4Z4AG]

TheCommissionermakesknownhisviewsabouttheapplicationof
thetaxlawsin anumberof ways. Forsomeyearsnow, the
CommissionerhasissuedformalTaxationRulingson the
applicationof the tax lawsgenerally(in thesensethattheydonot
coveranyparticulartaxpayer’saffairs). Theserulingsareavailable
throughtheFreedomof Informationunitsin theATO. More
recently,theATO CapitalGainsTax (CGT) SpecialistCell, a
working groupin theATO thatfocusesonCOT issues,hasissued
formalCOTDeterminationsthatgiverulingsabouttheapplication
of COT. The Commissioner’sviewsabouttax lawsmayalsobe
foundin otherATO publications,for example,returnform guides,
informationbooklets,Commissionerpressstatementsandspeeches.
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Rulingsabouttheapplicationofthetax lawsmaystill bemadein
any oneof theformsjustmentioned.But a rulingwill onlybea
PublicRuling forthepurposeof thenewbindingrulingsprovisions
if it:

• is madeavailableto thepublic; [subsection14Z.4A1(1)]and

• containsastatementthat it is aPublicRulingfor thepurposes
of thenewprovisions.[subsection14ZAAI(2)]

Dateoft forPublicRulings
PublicRulingsaboutarrangementswill generallyapply to pastas
well asnewarrangements.This is becauseaPublicRuling states
theCommissioner’sinterpretationof thelaw and,subjectto
legislativechange,thatlaw is takento havealwaysapplied. The
exceptionto thegeneralruleis wherearuling statesthat it only
appliesto arrangementscommencedaftera particulardate.This
mighthappenif therulingappliesto newtaxlaw orif the
Commissionerconsidersit would be unfairto applyaruling to
arrangementscommencedbeforetheruling is made,eventhough
therehasnot beenanearlierrulingon thematter.[section147A4H]

Wherea PublicRuling is issuedaboutamatterandthereis an
earlierPublicRulingon thesamematter,theearlierruling continues
to apply to arrangementscommencedbeforetheissueofthenew
ruling [section14Z.4A1]. Any conflict betweenthenewandold
rulingsin respectof theperiodbeforethe issueofthenewruling
will be resolvedby specialrules[subsectionsJ7OBC(3)and
17OBF(3) oftheITAA andsubsection74C(3)oftheFBTAct]. In
generaltheruling that givesthegreaterbenefitto ataxpayerwill
apply(seelater noteson conflictingrulings).

OneconsequenceofPublicRulingshavingpastaswell asfuture
effectis thatwherearuling is favourableto ataxpayer,thetaxpayer
mayselfamendto give effect to theruling in anassessmentat any
time beforetheamendmentperiodfor theassessmenthasexpired.
SeeChapter 3. In practicaltermsthismeansthatpeoplewill be able
to gainthebenefitof favourablePublicRulingsfor aperiodup to
4 yearsafteranassessmentis made.TheCommissionerwouldnot
beableto makeanychangeto theself amendedassessmentin
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respectof themattercoveredby theruling,evenif the
Commissioner’sinterpretationof thelaw wasto subsequently
change.In suchacase,thelaw will compeltheCommissionerto
assessin accordancewith his earlierfavourableruling (see noteson
effectofPublic andPrivateRulings).

WithdniwalofPublicRulings
It will bepossiblefor the Commissionerto withdraweitherthe
wholeor partof aPublicRulingby:

• givingwrittennoticeofthewithdrawalfor thebenefitofthe
generalpublic; [subsection14Z4AK~’1)Jor

• issuinganewPublicRuling aboutaclassof arrangementsor
personsthat is inconsistentwith anearlierPublicRuling.
[subsection14Z.4AK(2)J

WhereanewPublicRulingis only partly inconsistentwith an
earlierruling, theearlierruling is to be takento bewithdrawnonly
to theextentof the inconsistency.[subsectionI4ZAAL(2)]

EffectofwithdnwalofPublicRuling
To theextentthat a PublicRuling is withdrawn,it will not applyto
arrangementsenteredinto afterthewithdrawal [sectionJ47AAL].
Thetimeof withdrawalis thetimewhentherelevantwrittennotice
is publishedortherelevantinconsistentPublicRuling is published
or, if thenoticeor inconsistentPublicRuling specifiesa later time,
thattime. A withdrawnrulingwill continueto apply,in respectof
arrangementscommencedbeforetherulingwaswithdrawn. As
alreadynoted,aconsequenceof this is thattherecouldbe
conflictingPublicRulingsapplyingto an arrangementthathas
commenced,in acasewhereaPublicRulingis withdrawnby the
issueof aninconsistentPublicRuling. My conflictwill be resolved
undertheconflictingrulings provisions.[subsectionsJ7OBC(3)and
J7OBF(3) oftheJTAA andsubsection74C(3)of theFBTActJ
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Therearetwo crucial issuesin dealingwithPublicRulingsthat are
withdrawn. Theyare:

wherearuling is only partlywithdrawn- determiningthe
extentto which theruling is withdrawn;and

• in everycase- decidingwhenit is that anarrangementcanbe
saidto havebegunto becarriedout.

Thefirst issueis importantbecause,to theextentit is not
withdrawn,aPublicRulingcontinuesto haveeffect.

Example

A ruling deals with expenditure connected with an employer
sponsoredsuperannuation fund. The ruling states that the
relevant expenditure is deductibleto:

(i) the superannuation fund itself, if incurredby the fundts
trustee on its behalf; or

(ii) to the sponsoring employer, if incurred by that employer
on the fund’s behalf.

in this case both trustees of superannuation funds and
employer sponsors of superannuatIon funds could rely on
the Public Ruling when claiming a deduction for the type of
expenditure covered by the ruling.

Some later time the Commissioner decIdes that trustees of
superannuation funds are not entitled to deductions of the type
covered by the ruling. The Commissioner publishes a statement
withdrawing the ruling to the extent that it deals with trustees of
superannuation funds.

In this case the ruling would continue to apply in so far as It
deals with deductions available to sponsoring employers.

Deciding‘Mwn arrangementshavebegun
Thesecondissueinvolvesa questionoffactthat mustbedetermined
on thebasisoftheactualfactsin eachparticularcase. It is
importantbecauseawithdrawnPublicRuling only hasapplication
for arrangementscommencedon orbeforethewithdrawal. Where
anarrangementwill becarriedout underacontract,thearrangement
will be takento havebegunto becarriedout at thetime whenthe
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contractwasenteredinto[settionJ4ZAAB]. Thiscouldbebefore
thetime whenthearrangementhasactuallycommencedto be
carriedout. For instance,abuildermightenterinto acontractto
build ahomebut constructionofthehomewill notcommencefor a
further3 months. Thearrangementof building thehomewill have
begunto becarriedoutwhenthecontractwasmade.

Thedefinition of arrangement[sectionJ4ZAAA]is verybroad.
Therewill becaseswhereanarrangementdoesnot involvea
contract,eg., aPublicRuling might dealwith thedeductibilityof
expenditureincurredin travellingto andfrom work. In thiscase
eachday’s travel to andfrom workis aseparatearrangementthatis
begunwhenapersonembarkson thejourney. If thePublicRuling
waswithdrawnit would only apply to journeysundertakenup until
thewithdrawal.

BindingPrivaleRulings

TheAdministrationAct will alsobeamendedby this Bill to inserta
newPartthat dealswith PrivateRulings[Part IVAA - Ciquse4].
TheessentialdifferencebetweenPrivateandPublicRulingsis that
PrivateRulingsdealwith specificarrangementsthatareproposed,
orhavebeenenteredintoorcompletedby aparticularpersonor
persons.This allowsPrivateRulingsmadeby theCommissionerto
bereviewablein thesamewayasassessmentsarereviewable.

Theprovisionsdealingwith PrivateRulingsaremore
comprehensivethan thosedealingwith PublicRulings. This is
becausetheyhaveto dealwith applicationsby personsfor Private
Rulings(theConunissionermayissuePublicRulingsathisown
discretion)andbecausePrivateRulingsarereviewable.

Whatis aPJivaleRuling

A PrivateRuling is awrittenresponsefrom theCommissionerto a
requestfor aruling abouttheapplicationof atax law, ortax laws,to
a person(therulee)in respectof ayearof incomein relationto a
particulararrangement[sections142SF,147AGand147AR]. In
makingaPrivateRuling,theCommissionermayalsomakean
additionalPrivateRuling on theway in whichanothertax law
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wouldapply,orhowa taxlaw would apj~lyto thepersonfor another
yearin respectofthe arrangement,orhow atax law would applyto
thepersonin relationto arelatedarrangement.[section14Z4P]

Themattercoveredby aPrivateRuling is specificto aparticular
person,tax law orlaws,yearofincomeandarrangement.This is
importantbecauseit limits theextenttowhich aruling is bindingto
thatmatterand,asalreadynoted,allowsfor reviewof Private
Rulings. Wheretheactualfactsofanarrangementarematerially
different to thosecoveredby aruling, theruling hasno effect.

App&t forPrivateR
Peoplecanapplyfor a ruling abouta matterthataffectsthemor,
with thewrittenconsentofanotherperson,abouta matterthat
affectstheotherperson[sections147SFand147AG]. If two or
morepeoplewantaruling aboutan arrangement,ora classof
arrangements,apersonmay,with thewrittenconsentof theothers,
makeanapplicationonbehalfof all ofthosepersons.

FonnofapplicationforaPrivateRuling
An applicationfor aPrivateRuling mustbemadein aform
approvedby theCommissioner[section147AJ]. The
Commissionerwill bepublishingstandardformsthatcanbeusedto
applyfor aPrivateRuling. Thesewill be availablefrom theATO.
A personneednotapplyonastandardform, providedanapplication
containsall of theinformationthat theCommissionerrequiresin an
applicationto beableto maketheruling. It couldbeexpectedthata
ruling applicationaboutaroutinematterwouldnot requirethesame
degreeof informationasan applicationaboutacomplexmatter.

h~Sfidn~nfonuafionpm~
Theremaybecaseswherethestandardinformationrequiredto be
providedwith applicationswill still be insufficientto allow the
Commissionerto give aruling aboutamatter. In this casethe
Commissionermustasktheapplicantfor theadditionalinformation
neededto allow aruling to begiven[section147AM]. Thisensures
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thattheCommissionercannotrefusea ruling requestmerelyon the
groundsthat insufficientinformationhasbeenprovidedby the
applicant.

Commit nuy— adthdoSPrivateRu&~
WhereaPrivateRuling requestis very specificin its applicationto
an arrangementandaparticulartax law, theCommissionermay
give suchruling asbe thinks is appropriate.For instanceaperson
might askfor aruling asto whetheran amountderivedfrom thesale
of anassetis assessableundersection25 ofthe1TAk lithe
Commissionerconsidersthat the amountis not assessableunder
section25, hecouldgive aPrivateRuling simplystatingthat
opinion. Thiswould besoeventhoughtheCommissionerformed
theopinionthat, althoughno amountwasassessableundersection
25, anamountwasassessableunderPartifiA asacapitalgain. In
this case,the law allows theCommissionerto give theapplicanta
PrivateRuling statingbothopinionsorto give theapplicanta
secondPrivateRuling aboutthewayPartIRA wouldapplyto the
saleoftheasset.[paragraphs14Z4P(a)and (b)]

Similarly, if anapplicantaskedfor a ruling in respectof aparticular
yearin relationto anarrangementthatwill becarriedoutovermore
thanoneyear,theCommissionermaygive anadditionalruling or
rulingscoveringtheotheryearoryears[paragraph14ZAP(b)(ii)J.
Whererelevant,theCommissionermayalsogive an additional
PrivateRulingaboutanarrangementthatis relatedto the
arrangementfor whicharuling hasbeensought[paragraph
14Z4P(b)(iii)]. In broadterms,two arrangementsarerelated
(section141kB] if theyarepartof thesamearrangementorboth
affect aperson’stax.

IncaseswheretheCommissionerconsidersit wouldbeappropriate
to dealwith additionalmatters,suchasayearorarelated
arrangementnotcoveredby anapplication,be cannotgive one
PrivateRuling coveringboth thematterscoveredby theapplication
andtheadditionalmatters.This is becausetheyrelateto eithera
different year,oryears,orto differentarrangements.To enable
reviewofPrivateRulingstheyareto coveronly oneyearof income
andonly one arrangement.
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AssumptionsmadebytheCommissioner
if thecorrectnessof aPrivateRulingwould relyon assumptions
madeby theCommissioner,theCommissionermayeitherdeclineto
maketheruling or maketheappropriateassumptions[section
J4ZAQJ. TheCommissionermaynot makeassumptionsabout
informationwhich theapplicantcouldprovide. As alreadynoted,
theCommissionermustaskfor any furtherinformationneededto
dealwith a ruling request.But assumptionscouldbemadeabout
futureeventsthat areuncertain.

Example

A person asks for a Private Ruling concerning a venture which is
seriously contemplated but not all details are known. The
arrangement involves a trust and it is not known whether the
beneficiaries are residents. The Commissioner may make the
assumption for the purpose of gMng a ruling that even though the
beneficiaries are not yet known, they will be Australian residents.

Dealingwith applicationsforPrivateRulings
TheCommissionerwill beobliged to comply with a ruling request
[subsection147AL(1)J,exceptin a limited groupof cases[section
147ANandparagraph147AQ(a)]. Evenif theCommissioneris
not compelledto give aruling, hemaystill chooseto give one.
[subsection147AL(1) andparagraphJ4ZAQ(b)J

Applicationsthatdonothavetobedealtwith
Thereis arangeof circumstanceswheretheCommissionerdoesnot
haveto respondto an applicationfor aPrivateRuling[section
14/AN]. As ageneralrule, theCommissionerwill not haveto give
a PrivateRulingabouta matterif thematterhasalreadybeen
determined,orwill bedeterminedthroughadifferentprocess.To
requirerulingsto begiven in thosecircumstanceswould causea
duplicationof work. In addition,theCommissionerwill not haveto
dealwith applicationsthatarefrivolous orpurelyhypothetical.
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Theexceptionsto thegeneralnile that theCommissionermust
respondto aruling requestarewhere

thereis alreadyaPrivateRuling aboutthesamematter;
[paragraph J4ZAN(a)]

• thematterhasalreadybeendecidedby theCommissionerin
makinga Commissionerassessment;[paragraph14Z41’fl’b)]

• theruling wouldcoverwithholdingtax thathasalreadybecome
dueandpayable;[paragraph14ZAN(c)J

• theCommissionerconsidersthematter will bedecidedin the
courseof a taxaudit thatcommencedbeforetheruling request;
[paragraph 147AN(d)]

• thematteriscoveredby anobjectionagainsta selfassessment
andwill bedecidedwhentheobjectionis decided;
[paragraphI4ZA.N(e)]

• theruling requestis mademorethan4 yearsafterthedue date
for lodgingthe tax returnfor therelevantyear;
[paragraphJ4ZAN(J)J

• theapplicationis frivolous orvexatious;
[paragraph14ZAN(gfl

• thearrangementcoveredby theapplicationis not seriously
contemplated;[paragraph i4Z.41V(h)]

• theapplicanthasnotsatisfactorilycompliedwith arequestfor
moreinformation; [paragraph 14ZAJ(i)]

• theCommissionerconsidersit wouldbeunreasonableto have
to comply,havingregardto

- theamountof resourceshewould haveto apply to dealing
with theruling request;or

- any otherrelevantmatters.[paragraph 14ZAN(j9]

Someof theseexceptionswarrantfurtherexplanation.
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ExistingPrivateRulings

TheCommissionerwill not havetocomply withanapplicationfor a
PrivateRulingif thereis alreadya PrivateRulingaboutthematter
soughtto bedetermined.In this context,the ‘matte?is the
applicationof atax law or tax lawsto apersonin respectof a year
ofincomein relationto an arrangement.Becausea matteris
specificto a particularpersonthis exceptionwill notpreventanother
personfrom gettinga PrivateRuling aboutthesamearrangement.
Jnparticular,whereapersonmakesapplicationsfor rulingson
behalfof anumberofpersonsin relationto thesamearrangement,
thefactthat oneormoreof thosepersonshasalreadyobtaineda
PrivateRuling aboutthesamematterwill notpreventtheremalning
personsfrom obtainingrulings.

Matterdecided

If amatterhasbeendecidedandhasaffectedanassessmentmadeby
theCommissionerin respectof a taxpayer,theCommissionerwill
not haveto dealwith anapplicationfor a ruling aboutthesame
matter.Although in thiscase,theright to areviewofaPrivate
Rulingwill notbe available,thetaxpayerwill, of course,have
reviewrights in respectof theassessment.

A decisionaboutamattermaynotaffectan assessmentuntil a later
yearof income. Whereamatteris determinedby theCommissioner
but no assessmentis made,eg.,wherethereis a lossin that
particularyearof incomeandtheCommissioner’sdecisionwould
causeasmallerlossto becarriedforward,ataxpayerwill beableto
seekaPrivateRulingaboutthematterup until thetime,if thereis
one,whenthedeterminationhasaneffectin aCommissioner
assessment.A Commissionerassessmentis onethat is notaself
assessment,ie., onewheretheCommissionerappliesthe law to the
taxpayer’sfacts. ThedeterminationcouldaffectaCommissioner
assessment,forinstance,in whichthetaxpayerseeksa deductionfor
the losscarriedforward. Thedeductionfor a losscarriedforward
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soughtby thetaxpayerwould begreaterthanthatallowedby the
Commissioner.At thatstagethetaxpayerwill not beableto geta
PrivateRulingaboutthematterdecidedin theearlieryear. But the
taxpayercouldobjectagainsttheassessmentin which theloss
deductionis sought.

Example

A taxpayer calculates a loss of $1 000 for the 1992-93 income
year on the basis that a $500 deduction is available for repairs.

The Commissioner decides that the expenditure of $500 is of a
capital nature and, therefore, is not deductible. The
Commissioner’s view is that the loss to be carried forward is only
$500.

At thisstage the taxpayer could ask for a Private Ruling about the
matter, since the Commissioner’s decision has not had an effect in
an assessment. The taxpayer would then have all the rights of
review that attach to a Private Ruling.

Later, there is an assessment made by the Commissioner in
respect of the taxpayer for the 1993-94 year of income. The
Commissioner allows as a deduction against assessable income a
loss of $500, giving a taxable income of $8 000.

The taxpayer thinks the taxable income should be $7 500, on the

basis that the loss carried forward should be $1 000.
At this stage the taxpayer cannot ask fora ruling about the matter
because it has had an effect in a Commissioner assessment. But,
of course, the taxpayer could object against the assessment on
the ground that the loss allowed as a deduction is incorrect.

Matterdecidedin thecourseofanaudit

TheCommissionerwill nothaveto comply with a ruling requestif
thematterinvolved in therequestwill bedeterminedin thecourse
of atax auditthatcommencedbeforetherulingrequestwasmade.
Becausea ‘matter’ is specificto theapplicationof the law to an
arrangementin a particularyearof income,this doesnot preventa
taxpayerfrom seekingaruling abouthowthetaxlawwill applyto
thesamearrangementin a lateryearof income. Also, rulingscould
besoughtaboutmattersnotwithin thescopeof theaudit.
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Evenif notobliged to give aruling becausean audit has
commenced,theCommissionermaystill give aruling if he
considersit appropriate[subsection1414L(2)] Forexample,the
Commissionermight givearuling, despiteparagraph14ZAN(d),to
dealwith aquestionoflaw eventhoughtheactualfactsofamatter
hadnotbeenestablishedthroughtheaudit. This might happen
wheretheCommissionerdid not intendto look at all theactualfacts
of thatmatterduring theaudit orwheretheCommissioneragreedto
resolvetheparticularquestionearlyin theauditprocess.

Frivolousorvexatiousapplication

Wheretheapplicationfor a ruling is frivolousor vexatiousor is not
seriouslycontemplated,theCommissionerdoesnot haveto comply
with theapplication.Examplesare:

• whereit is obviousthatthearrangementssoughtto beruledon
involve purelyhypotheticalsituations;or

• wheretherequestaskstheCommissionerto confirmin respect
of ataxreturnthatall the incomereturnedis assessableandall
deductionsclaimedaredeductibleandthecorrectamountof
tax hasbeenassessed.

Informationnot providedwith application

Thestandardapplicationformsfor PrivateRulingswill askfor
certainbasicinformationto beprovided. If thestandard
informationthat theCommissionerrequiresin an applicationto
maketheruling is not provided,theapplicationwill not beproperly
made.Wherethestandardinformationis given,theCommissioner
will haveto respondto a ruling requestevenif heconsidersthat he
needsmoreinformationbeforehecangivethe ruling askedfor.
[section14Z4M]

Commissioner’sresources

The Commissionerdoesnot haveto complywith arequestwhereit
wouldbeunreasonableto complyin view of theresourcesofthe
Commissionerthatwouldbe requiredto comply. Thisprovision
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would notnormallyapply. However,theremaybesituationswhere
theresourcesrequiredto dealwith a ruling requestwould seriously
impacton theCommissioner’sability to dealwith otherapplications
for rulingsor otherwork. Thismightoccurfor example,wherethe
Commissioneris askedto give anopinionasto an ‘arm’s length
price’ underDivision 13 oftheITAA thatwould involvea studyof
theparticularindustryoveraconsiderableperiodof time.

line limil for applications
While theCommissionermaygenerallycomplywith an application
for aruling eventhoughnot requiredto[subsectionJ4ZAL(2)], he
cannotrespondto anapplicationthat is mademorethan4 yearsafter
theduedatefor lodgingatax returnfor theparticularyearcovered
by theapplication. This deadlinefor lodgingan applicationfor a
ruling is consistentwith thesimilar restrictionsin seekingan
amendmentto anassessment.

Applicationsandobjectionsnottot obligationsaiwl poweis

Thefact thata taxpayerhasappliedfor, orobjectedagainst,a
PrivateRulingdoesnotaffect thetaxpayer’sobligationto lodgea
taxreturnfor therelevantyear,or any otherobligationsof the
taxpayerunderthe tax laws. Norwill it affecttheCommissioner’s
powerto makeoramendanassessmentin respectof theyear
coveredby theapplicationorruling. [section14ZAZCJ

Delaysin dealingwith applications
If theCommissionerhasnot dealtwith anapplicationfor aPrivate
Rulingwithin 3 monthsoftheapplicationbeingmade,theapplicant
mayaskfor awrittenstatementof thereasonsfor thedelay. The
applicant’srequestmustbe in writing. For thispuxposean
applicationis dealtwith if theCommissionergivesthePrivate
Rulingor advisestheapplicantthathedoesnotproposetogive a
ruling. WheretheCommissionerhasaskedtheapplicantto provide
moreinformation,the3 monthperiodcommenceswhenthat
informationis providedto theCommissioner.
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Onceawrittenstatementof thereasonsfor delayhasbeengivento
theapplicant,theCommissionermustgivefurtherstatementsevery
3 monthsuntil theapplicationis dealtwith. If duringoneofthose
3 monthly intervalstheCommissionerasksfor moreinformation
from theapplicant,thenextstatementofreasonswill berequired
3 monthsafterthedatewhenthatinformationis providedto the
Commissioner.

FormandaintentofaPiivateRuling

Noticeof aPrivateRuling mustbeservedon theapplicantin
writing andthenoticemuststatethatit is aPrivateRulingfor the
purposesof thenewprovisions. Two ormorerulingsaboutan
arrangementorrelatedarrangementsmaybegivenin thesame
notice.[section14ZARJ

A PrivateRulingmustidentify theperson,yearof incomeand
arrangementto which it appliesandany assumptionsmadein the
ruling. This is importantfor thepurposesofdeterminingtheextent
to whicha ruling is bindingandfor allowingfor thereviewof
PrivateRulingsby theAAT andcourts. Sincethedescriptionof an
arrangementmight otherwisebecomequitelengthy, the law allows
anarrangementto be identifiedin a PrivateRuling byreferenceto a
documentwhichcontainsdetailsof thearrangement,butonly if the
persontowhom theruling will applyhasaccessto thatdocument.
[section14143]

WithdrawalofPiivateRulings
PrivateRulingsmaybewithdrawnby theCommissioner,either
wholly or in part,butgenerallynot to thedetrimentof anileewho
hasactedin relianceon aPrivateRuling.[section1414U]

The Commissionermaywithdrawa PrivateRulingwith theconsent
of therulee[subsection14741J(1)J.TheCommissionercanalso
withdrawaPrivateRuling withouttherulee’sconsentin certain
circumstancesbutnot if theruling is still underrevieworhasbeen
reviewedby theAAT oracourt.
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A ruling is still underreviewif theCommissionerhasmadea
decisionaboutanobjectionagainsttheruling and:

theperiodwithin whichthedecisionmaybeappealedagainst
hasnotended[paragraph1414U(2)(c)J; or

• theperiodwithin which anapplicationforreviewofthe
decisionmaybemadehasnot ended
[paragraph1414U(2)(d)J; or

• therehasbeenanappealor applicationfor reviewwhich has
not beenwithdrawn(whetherfinalisedornot).
[paragraph 1414U(2)(e)]

ThecircumstanceswhereaPrivateRuling mayotherwisebe
withdrawnwithoutconsentareif:

• thearrangementdealtwith in theruling hasnotbegunto be
carriedout [paragraph 1414U(2)(a)]; or

• thearrangementhascommencedandtheCommissioner
considersthatapersonotherthantheruleewouldsuffera
disadvantageif the ruling is notwithdrawn,andthat
disadvantagewouldbemuchgreaterthanany disadvantagethe
Commissionerconsiderstheruleewouldsufferif theruling is
withdrawn/paragraph147.4U(2)(b)J.

In detenniningwhethertheruleewould suffera disadvantageif a
ruling is withdrawnin relationto anarrangementthathasalready
begunto becarriedout,theCommissioneris requiredto takeinto
accountwhetherthearrangementcoveredbytheruling wasentered
into orcommencedbeforetheruling wasgiven.[subsection
1414U(3)J It is morelikely thattheruleewouldbeconsideredto be
disadvantagedif theruleeonly enteredintoanarrangementafter
gettingafavourablePrivateRuling.

Wherearuling is to bewithdrawneventhoughthearrangement
coveredby theruling hasbeencommenced,theBill ensuresthatthe
withdrawaldoesnotretrospectivelyaffecttherulee’sincometax
position. TheBill doesthisby providingthata PrivateRuling
cannotbewithdrawnif theruling relatesto ayearofincomethathas
alreadycommencedorended.[subsection141411(4)]
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Question’ In what circumstancescana PnvateRulingbe
withdrawnby the Commissioner’

Doestheruleeconsentto the
withdrawal?

Does the Commissionerconsiderthereis a
disadvantage toanotherpersonwhich is much
greaterthananydisadvantageto the miceif
theruling is withdrawn?

Na~

Hasthere been an objection to the Ruhngand,
either the appeal/referenceperiod has not
ended, or there has been an appeal or
reference which has not been withdrawn
(whetheror not ft hasbeenfinafised)?

Yes 4
[~uiingcannotbe

withdrawn
Has the anangement begun to be
canied out?

Yes

Yes

Does ruling relatetoayearof
income thathas already
commencedor ended?
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Thediagramoppositeillustratesthecircumstancesin whicha
PrivateRulingcanbewithdrawn.

Whereit is authorised,a PrivateRuling maybe withdrawnby:

• theCommissionergiving writtennoticeto theapplicant;
[sectionJ4ZAV]or

• theCommissionerissuingaPublicRuling that is inconsistent
with thePrivateRuling.[section1414W]

CertainPiivateRnlingcofnot
A PrivateRulingwill nothaveanyeffectif it wasgivento the
applicantaboutsomeoneelse’stax positionandit is foundthatthe
otherperson’sconsentto theapplicationbeingmadewasnot
genuine,orhadbeenwithdrawnbeforetheapplicationwasmade.
[paragraph 1414Y(1)(a)]

Also, a PrivateRuling will generallybeof no effectif it is
subsequentlyfoundthat theCommissionerneednothavecomplied
with theapplicationfor theruling [paragraph1414Y(1)(b)]
becauseeither:

• theCommissionerhadalreadygivena ruling aboutthematter;

• themattercoveredby therulinghadalreadybeendecidedand
affecteda Commissionerassessment;

• theruling relatedtowithholding tax thatwasdueandpayable;

• a taxaudit hadcommencedand themattersoughtto beruled
onwasto bedecidedaspartoftheaudit;

• themattercoveredby theruling requestwasalreadythesubject
of anobjectionagainstaselfassessment.

Despitetheseprovisions,theCommissionermayallowaPrivate
Ruling, thatwould otherwisebeof no effect, to remainin force if he
considersit appropriate.

ObligationtogiveitplacementforwithdnwnPrivateRuling

If theCommissionerwithdrawsaPrivateRuling,he is generally
obligedto give theapplicantanewPrivateRuling aboutthe
particularmatter[subsection14ZAZ(1)]. Theexceptionis where
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theruling waswithdrawnby the issueofaPublicRuling
[subsection14142(2)]. In thiscasetheCommissionerwouldnot
necessarilyknowthata PrivateRuling hadbeenwithdrawn.

(thjection~reviewsandappealsrelatingtoPrivateRulhigc

A ruleemayobjectagainstanunfavourablePrivateRuling in the
samewayasanobjectioncanbe lodgedagainstanassessment
[section14Z47A]. Therearetwo instanceswherean objection
cannotbemade.Theyareif:

• anassessmenthasbeenmadein respectof thearrangementand
yearof incomecoveredby theruling. In this instancethe
matterdealtwith in theruling maybe reviewedif theperson
objectsagainsttheassessment[paragraph J4ZAZ�4(2)(a)]; or

• theruling relatesto withholdingtax that hasbecomedueand
payable[paragraph14147A(2)(b)].This reflectstheexisting
law whichdoesnot allow for objectionsto bemadeagainst
withholdingtaxthat hasbecomedueandpayable.

WhereanobjectionagainstaPrivateRulinghasbeenallowedin
full, or theobjectionhasbeenpartially allowedandno further
reviewhasbeenappliedfor, thePrivateRulingis takento havebeen
alteredin accordancewith theobjectiondecision[section14ZAZB].
Whereanobjectiondecisionis disallowedtheruleemayseekreview
of theobjectiondecisionby theAAT oracourt.

A consequenceof allowingmatterscoveredby a PrivateRuling to
be reviewedis that objectionrightsin respectof anassessmentthat
includesthemattercoveredby the ruling,areto be limited. It will
not be possibleto objectagainsttheassessmentin relationto that
samematter[section14ZVA - Clause7]. SeeChapter2. The
reasonfor this limitation is to ensurethattherearenottwo reviews
of thesamematter.

line limit forobjet
An objectionagainsta PrivateRuling mustbemadebeforetheend
of the laterof:

60 daysfrom thedatetheruling is given[paragraph
14ZW(JA)(a) - Subelause8(g)]; or
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4 yearsafterthe lastday allowedfor lodgingatax returnfor
theyearof incomecoveredby theruling [paragraph
J4ZW(JA)(b) - Subclause8(g)]. SeeChapter2.

Thesecondtimelimit will allowanobjectionagainstaPrivate
Rulingwhere,despiteareturnbeinglodged,anassessmentis not
issuedfor somereason,eg.,becausealossis incurredin therelevant
year. This will enableadisputedmatterto bedeterminedearlier
thanotherwisewouldhappenin somecases,eg.,anassessmentin
whicha disputedlossbecomesanissuemight not bemadefor some
years. Whereareturnis lodgedandanassessmentis issued,a
disputemayberesolvedby objectingagainsttheassessment.

Thelastdayallowedfor lodginga tax returnis thedatepublishedby
theCommissionerin theGazettenotices,unlesstheCommissioner
hasgivenanextensionof the lime to lodgea return.

Whenthenewprovisionsapplyfrom
PublicRulingscannotbemade,andPrivateRulingscannotbe
appliedfor, beforethedateof RoyalAssentto theBill, which is the
generaldateofcommencementof theBill [Clause2]. If Royal
Assentis before1 July 1992,thenPublicRulingscannotbemade,
or PrivateRulingsappliedfor, before1 July 1992.[Clauses12 and
13] Applicationsfor PrivateRulingscanonly bemadeabout
arrangementsthat commenceonorafterthedateof RoyalAssentor
1 July 1992,whicheveris later. PublicRulingswill only apply to
arrangementscommencedonorafterthedateofRoyalAssentor
1 July 1992,whicheveris thelater. [Clauses12and13J

Rulingsaboutarrangementsbegunbeforenewprovisionsapply

Peoplecangetrulingsabouttheapplicationof thetax lawsto an
arrangementunderexistinglegislation(subsection169A(2)),by
askingtheCommissionerto makea decisionabouta matterwhen
lodginga taxreturn. Sincepeoplewill now beableto askfor
PrivateRulings aboutarrangements,subsection169A(2) is being
amendedto allowpeopleto get rulings aboutarrangementsunder
subsection169A(2)only in caseswherea PrivateRulingaboutthe
arrangementcannotbeobtainedunderthenewprovisions
(Subclause19(b)]. This meanspeoplewill still be ableto get
subsection169A(2)decisionsaboutarrangementsbegunbeforethe
laterof thedateof commencementof theBill or1 July 1992.
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EvidenceandvalidityofaPrivateRulingorwithdrawal

TheremaybeoccasionswheneithertheCommissionerora
taxpayerwantsto relyon theexistenceandvalidity of anoticeof a
PrivateRulingoranoticeof thewithdrawalofaPrivateRulingin
anactionunderPartIVC of theAdministrationAct involvingthe
reviewof, oranappealagainst,an incometax orFBT assessment.
This couldhappen,for instance,if theCommissionerfailedto apply
thebindingrulings provisionsto a matterin an assessment,even
thoughhehadgivena favourablePrivateRulingto aruleeaboutthe
particularmatter,andfor somereasonarguedthat therulingwas
eithernotmadeorwasinvalid becauseaprovisionof thelaw had
notbeencompliedwith. In this casethemleecouldpresentthe
ruling oracopyof it asconclusiveevidenceof thepropermakingof
theruling. In anothercase,theCommissionermightarguethata
PrivateRuling is of no effectbecauseit waswithdrawn. In thiscase
hewill beableto producethenoticeof thewithdrawal,ora copyof
it, asevidenceof thewithdrawalandits validity. [sections1SAA.
and15A13oftheAdministrationAct - Clause11]

Effect of Binding Rulings

PublicandPrivateRulings
PublicandPrivateRulingswill affectincometaxassessments
where:

• a rulingstatesthatthe law appliesto apersonin aparticular
way;

• thelaw appliesto thepersonin adifferentway to whatwas
statedin theruling (ie.,theruling wasincorrect,atleastto
someextent);and

• thetaxassessedunderanassessmentlessanyforeigntax
creditsoroffsets(thefinal tax),wouldbemorethanit would
havebeenif thelaw appliedin theway therulingstatedit
would.

In thesecases,theassessmentandthefinal tax mustbewhat they
would havebeenif theassessmentwasmadein accordancewith the
ruling. [subsections170BA(3),170BB(3)and170BC(3)ofthe
ITAA]
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A personwill notbe ableto usethenewprovisionsto obtaina
doublededuction(existingsection82(1)of theITAA).

Thebindingrulingsprovisionsaresimilar for FBT assessments,
sincetheprovisionsthatgive effect to PrivateandPublicRulings
aboutFBT arealmost identicalto thosefor rulingsaboutincome
tax.[sections744,74B andZ’IC oftheFBTAcIJ

WhatanBngenlenlsarecoveredby abindingruling
A PublicRuling appliesto aperson,in relationto ayearof income,
whereanarrangementthepersonhasenteredinto is coveredby the
PublicRuling. PrivateRulingsaremorespecificthanPublic
Rulingsin thattheyspecifytheperson,yearof incomeand
arrangement,coveredby theruling. A PrivateRulingwill applyto
apersonin relationto an arrangement,providedthearrangementis
materiallythesameasthearrangementdescribedin theruling.
Theremaybesomeminordifferencesbetweenan arrangementdealt
with in a ruling andthearrangementactuallycarriedout,but
providedthedifferencesarenot somaterialthat theCommissioner
mighthavegivena differentruling, theruling will still apply to the
actualarrangement.

Example

A taxpayer might obtain a Private Ruling about the deductibility of
interest payments under a proposed loan contract with a partIcular
financial institution. If the loan falls down but the taxpayer is able
to obtain a loan on the same terms from another lender, the ruling
will still be effective.

Assessments affectedbynffing
Ordinarily, therewill only be an applicationof thebindingrulings
provisions[sections17OBA,17OBBandJ7OBCofthe ITAA, and
sections744, 7411and74C oftheFBTAcI] in anassessmentfor a
yearofincomeif thereis a bindingruling that dealswith an
arrangementwholly or partlycarriedout in thesameyearof
income.For instance,theremaybeanapplicationof thebinding
rulingsprovisionsin a 1992-93assessmentin respectof aruling that
certainexpenditureincurredin the1992-93yearof incomein
relationto an arrangementbeingcarriedout in thatyearis
deductibleundersection51.Thebindingrulingsprovisionswould
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apply if, in fact,adeductionfor somepart,orall, of that
expenditurewasnot allowablein 1992-93and,therefore,thetax
payableundertheassessmentwould otherwisebemorethanit
wouldhaveif theruling applied. Thebindingrulings provisions
will effectivelyensurethata deductionis allowedfor theotherwise
non-deductibleexpenditure.

Example

The Commissioner gives a taxpayer a Private Ruling that
expenditure of $5 000 on repairs incurred in the 1992-93 year of
income is deductible under section 53.

The repairs are actually of a capital nature and the$5 000
expenditure is not deductible undersection 53.

The taxpayer’s taxable income for 1992-93 under the law is
$15000.

lithe assessment was made in accordance with the Private
Ruling, the taxable income would be $10000.

in this case the final tax payable under an assessment made in
accordance with the law would be more than the final tax if an
assessment was made in accordance with the ruling. The binding
rulings provisions would apply so that the taxable income was
$10000 and the final tax payable will be the tax on $10000.

Therewill besomeinstances,though,wherearuling dealingwith
anarrangementcarriedout in a yearof incomecanaffectan income
tax assessmentfor a lateryearof income.Thiscouldhappen,for
example,wherethesizeof a lossto becarriedforwardandallowed
asa deductionin a particularyearof incomewould bebiggerif a
ruling dealingwith theearlierlossyearwasappliedinsteadof the
law. In suchacasethebindingrulingsprovisionsmayapply in an
assessmentfor a yearof incomethatis laterthantheyearof income
coveredby theruling.A specialprovisionin thelaw allowsfor this
tohappenin respectofPrivateRulings,which dealwith a specific
yearof income[subsectionJ7OBB(4)J.A similarprovisionis not
neededfor thebindingrulingsprovisionsfor PublicRulings
[sectionJ7OBAJ, sincePublicRulingsdo not dealwith any
particularyearof income.Thebindingrulings provisionswill have
effectif thefinal tax in an assessmentunderthe law for ayear
wouldbemorethanthefinal taxif the law appliedin accordance
with theruling, regardlessof theyearof incomeaffectedby the
ruling.
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Example

The Commissioner gives a taxpayer a Private Ruling stating that
interest incurred in 1992-93 on a loan used to buy a home is fully
deductible under section 51, despite the fact that the taxpayer
intends to live in half of the house, while renting the other half. The
amount of interest is $2 000.

Only 50% of the interest, ie., $1 000 is properly deductible under
the law.

If the ruling applied, the taxpayer would have a loss for 1992-93 of
$5000.

Under the law, the taxpayer’s loss is $4 000.

In 1993-94 the taxpayer’s taxable income before allowing for any

loss carried forward is $20 000.
If the actual loss of $4 000 was allowed as a deduction the taxable
income would be $16000.
If the loss calculated in accordance with the ruling was allowed as
a deduction the taxable income would be $15000.
In this case the final tax payable (tax on $16 000) in 1993-94 in
accordance with the law is more than it would have been (tax on
$15000) if it was determined in accordance with the ruling. In
such a case, the binding rulings provisions will applyto ensure that
the final tax and assessment for the 1993-94 year of income are
what they would have been if the law applied in the way stated in
the 1992-93 ruling, ie., the taxpayer’s taxable income will be
$15000 and the tax payable will be the tax on $15000.

Therewill beoccasionswhereconflicting rulingsapply to thesame
personin respectof ayearof income,sothattherecouldbe
differentormultiple applicationsof newsections17OBAand17OBB
of theITAA andsection74Aand74B of theFBT Act in an
assessmentthatis affectedby therulings. This couldhappenif a
PublicRuling thatis favourableto apersonis withdrawnby the
issueofanotherPublicRulingdealingwith thesamematter,thatis
differentbut alsofavourableto theperson.Assumethat theperson
hasalreadybegunanarrangementthatis in aclassof arrangements
dealtwith in both rulings. Thenewruling hasapast,presentand
futureeffect[subsectionJ47AAH(1) oftheAdministrationAct].
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Theold PublicRuling,eventhoughwithdrawn,continuesto apply
to arrangementsthathavecommencedto becarriedout beforeits
withdrawal.[sectionJ4Z4ALof theAdministrationAct]

Inthesecasesthereis thepotentialfor adualapplicationof section
170BAof theITAA or section74Aof theFBTAct. Therecouldbe
a similarconflict betweenPublicandPrivateRulings,for instance,
whereaPublicRulingis issuedthatconflictswith an existing
PrivateRuling and thePrivateRuling cannotbewithdrawnbecause
it appliedto anarrangementthat hasalreadybeencommenced.The
samepotentialfor conflict shouldnot arisewith PrivateRulings,
becausetheyarerequiredto be specificto ayearof incomeand
sinceawithdrawnPrivateRulingis takentohaveneverbeenof
effect.

The lawwill dealwith casesinvolving conflictingrulingsby
ensuringthereis only oneapplicationof thebindingrulings
provisionsandthat it is theonewhichprovidesthetaxpayerwith the
greatestbenefit.[subsectionJ7OBC(3)ofthelTAAandsubsection
74C(3)oftheFBTAct]

thnffiU betweenhwonwtaxSingandFill’ ru~
Thelaw doesnotdealwith any conflictbetweenrulings on income
taxandFBTbecause,althoughtherulingsmight dealwith the same
subject,theywould affect differenttaxpayers.Forinstance,an
employeemight obtaina ruling that aparticularbenefitis not
taxablebecauseit is a fringebenefit. Theperson’semployermight
geta ruling thatthebenefit is not taxablebecauseit is not afringe
benefit. Althoughtherulingsgive conflictingviewsof how thetax
lawsapplyto thebenefit,thereis noconflict in theassessmentof
eithertheemployeeortheemployer. Bothpersonswouldbeableto
rely on theirfavourablerulings.

Effectofnilingson withholding tax
TheeffectofPublicandPrivateRulingson aperson’sliability to
withholdingtaxis thesameastheeffecton aliability underan
incometax orFBT assessment.Thatis, theactualwithholdingtax
liability is not to bemorethanit would havebeenif thelaw applied
in thewayaPublicorPrivateRulingstatedit would.
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Wherean amountof tax underan incometax orFBT assessment
would exceedtheamountof taxpayableif theassessmentwasmade
in accordancewith aruling, theassessmentis to bemadein
accordancewith theruling. Thismeansthattheexcesstax will
neverbe raised. But it is notpossibleto stopawithholdingtax
liability, whicharisessimplythroughoperationofthe law rather
thanbecauseof anassessment,from beingraisedunderDivision
hA of PartIll of the ITAA.

For thatreasontheprovisionsmakingrulingsbindingaredifferent
forwithholding tax. Theyapplywhereanamountofwithholding
taxpayableexceedstheamountofwithholding taxpayablein
accordancewith aPublicor PrivateRuling. Ratherthanrequiring
anassessmentto bemadein accordancewith aruling, theBill
preventsthe Commissionerfrom seekingto recovertheexcess
withholdingtax andprovidesfor theremissionof theexcess.
(sections17OBD and1 7OBEJ

In acaseinvolving aPrivateRuling,the excesswithholding taxis
not automaticallyremitted. In thiscasetheexcesswill only be
remittedif therewasnoobjectionagainsttherulingbeforethe
withholdingtaxbecamepayableor, if anobjectionwaslodged,
whentheobjectiondecisionhasbeenmadeand:

• if anappealagainst,or applicationfor reviewof, thedecision
hasnotbeenmade,theappealorreviewperiodexpires;or

• if an appealagainst,or applicationof, thedecisionhasbeen
made,theappealorapplicationis withdrawn.

In acasewhereanappealor applicationfor reviewis decidedby the
AAT orcourt,thereis noneedto remit theexcesswithholdingtax.
This is becausetheAAT orcourtdecisiondeterminestheactual
withholding taxliability. TheCommissionerwill haveto adjust
ATC) recordsto reflectthedecision.

Conflithngnilingsonwithiddingtax
A specialrule, similar to therulesfor casesinvolving incometax
andFETassessments,will resolveanyconflictbetweendifferent
rulingsaboutthesamewithholdingtax matter[subsection
17OBF(3)]. This rule will ensurethatataxpayeris giventhebenefit
ofthemostfavourableoftheconflictingrulings.
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Tdbona~ouübxThwakRuling
WheretheAAT reviewsan objectiondecisionaboutaPrivate
Ruling anddeterminestheway thetax law appliesto apersonin
respectof ayearof incomein relationto an arrangement,thatwill
overrideany decisionof theCommissionerasto theapplicationof
the law andalsooverrulesthePrivateRuling. In acaselike this, the
AAT will havedecidedwhatthe law is in respectof theparticular
matter.[section170116oftheITAA andsection74DoftheFBT
Act]

TheAAT’s decisionhaseffectwhenthedecisionis final, je.,when
theperiodfor lodginganappealagainstthedecisionb..is expiredand
anappealhasnotbeenlodged,andthearrangementcoveredby the
niling hascommenced.

TheAAT’s decisionabouthow thelaw applieswill beeffective
regardlessof anyconflictingdecisionby theAt&T orcourtaboutthe
applicationof thatparticularlaw to someoneelse
(subsection170B6(3)oftheITAA andsubsection74D(3)ofthe
FBTAct]. Thismeansthat peopleaffectedby anAAT decisionare
not entitledto selfamendto give effectto asubsequentAAT or
courtdecisionin respectof someoneelsethatwouldbemore
favourableto them.

Court order aboutPrivateRuling

Whereacourtmakesanorderthatthe incometax law appliesin a
particularwayto apersonin respectof ayearof incomein relation
to an arrangement,that decideswhatthe law is for thatperson
(section17011HoftheITAA andsection74EoftheFBT Act].

Nothingcanchangethat, not evena conflictingdecisionby a higher
courtabouttheapplicationofthatlaw to anotherperson.
(subsection1701111(3)oftheITAA andsubsection74E(3)ofthe
FBT Act]

As with decisionsof theAAT, acourt’sorderbecomeseffectivein
decidingthelaw whentheorderis final andtheparticular
arrangementhascommencedto becarriedout.[subsection
I 7OBH(4)]
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Therewilt becaseswhereacourtorderabouta PrivateRuling does
not decidethelaw thatis to apply. Thiswill happenwherea court
is askedto decidewhethertheCommissionercanlawfully exercisea
discretionin thewayspecifiedin a PrivateRuling (acourtcannot
exercisetheCommissioner’sdiscretionsbut theAAT can). If the
courtordersthattheCommissionercanlawfully exercisethe
discretionin thatway,andtheCommissionerdoesso,the
Commissionerwill haveactedlawfully [subsection170B1(3)ofthe
ITAA andparagraph74F(3)oftheFBTAct]. Therecould notbe
any furtherreviewof thematter.

An orderof thecourt to theeffectthat, if theCommissioner
exerciseda discretionin aparticularway, theCommissionerwill
haveactedlawfully, doesnotpreventtheCommissionerfrom
exercisingthediscretionin adifferentway.If theCommissioner
doesexercisethediscretionin a differentwayandin away that
would causethetaxunderanassessmentto bemorethanif the
ruling applied,thebindingrulingsprovisions[sections1701111and
J7OBEoftheITAA andsection74BoftheFBTAct] ensurethat
anyassessmentthatwouldbeaffectedby theCommissioner’s
contrarydecisionis madeon thebasisof thePrivateRuling.
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Chapter211 Objections

TaxationLawsAmendment(SelfAssessment)Bill 1992 Page 57



Key Features

Thischapterdealswith the rightsof taxpayersto
objectagainstassessmentsandPrivateRulings. The
keyfeaturesare:

• theperiodfor lodgingmostobjectionswill be
extendedto 4 yearsfrom thedateof serviceof
thenoticeof assessment,or determinationofan
offsetorforeigntax credit;

• a taxpayerwill beableto objectto aPrivate
Ruling up until the laterof60 daysafterreceipt
of therulingor4 yearsfrom thelastdayallowed
for lodgingtherelevantreturn;

• whereataxpayerhasobjectedto aPrivate
Ruling thetaxpayercannotlaterobjectto an
assessmenton thesamematter.

~
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Summary ofProposedAmendments
TheBifi giveseffectto changesannouncedin section9 ofthe
August1991informationpaperentitled‘Improvementsto Self
Assessment- Priority Tasks’.

At present,taxpayersdissatisfiedwith theirassessment,or
determination,mayobjectin themannersetoutin PartINC of the
AdministrationAct. Section14ZWof theAdministrationAct
permitsapersonmakingataxationobjectionto lodgeit within
60 daysof serviceof thenoticeofthetaxationdecision
(ie., assessmentordetermination- section14ZQ)or60 daysafter
thegrantingofprobate.

For mostassessmentsandcertainspecifieddeterminations,theBill
enablestaxpayersto lodgeanobjectionwithin 4 yearsfrom thedate
of serviceorpublicationof thenoticeofassessment,or
determination,orthegrantingofprobate.Thisonly appliesto
assessmentsanddeterminationsspecifiedin section14ZW. Other
objectionrights will retainthecurrent60 day objectionperiod.

A ruleewill be ableto lodgeanobjectionagainstaPrivateRuling
exceptwherethereis anassessmentdealingwith themattercovered
by therulingorwheretheruling relatesto withholding tax thathas
becomedueandpayable.Theruleehasuntil the laterof 60 days
afterreceiptof theruling or4 yearsfrom thelastday allowedfor
lodgingtherelevantreturnto lodgetheobjection.

WhereataxpayerhasobjectedagainstaPrivateRulingthetaxpayer
cannotlaterobjectto anassessmentin respectof thesamematter.

In thecaseofamendedassessmentsanddeterminationsaminimum
of 60 daysis availableto lodgean objection.

Explanation of ProposedAmendments
Section14ZWof theAdministrationAct listswhich objections
to assessmentsanddeterminationshavea 4 yearobjection
period. Theseare:

• ITAA

- determinationsof foreigntaxcredits;(section16OAL)
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- determinationsof offsetsonaccountof frankingdeficit
tax; (section16OAQQ)

- frankingassessments;(section16OART)

- assessmentsandamendedassessments;(section175A)

- assessmentsdueto delayedadministration(beneficiary
andtrustee);(subsections220(3)and(7))

•FBT

- assessments;(section78A)

• assessmentsdueto delayedadministration(beneficiary
andtrustee).(subsection98(3)or(7))

[amendedparagraphs14ZW(J)(aa),(ab)and(ac)
- Subclause8(c)]

Otherobjectionsto taxationdecisions,suchasthoseto WoolTax
assessmentsetc.,or to otherdelayedadministrationobjections,must
belodgedwithin 60 daysafterserviceof thenoticeof thedecision,
orthegrantingof probate.[amendedparagraphs142W(1)(a),(b)
and(c) - Subclauses8(d)to (J)]

Otpjedions~iin~c4aPth’ateRiding
A ruleewho is dissatisfiedwith aPrivateRuling canobjectagainst
it in themannersetoutin PartINC of theAdministrationAct
(ie., by makinga written taxationobjectionwhich statesthegrounds
thatthepersonrelieson)within theperiodsetout in sectionI4ZW
exceptwhere:

• an assessmenthasbeenmadewhichdealswith thesamematter
coveredby theruling [paragraph14ZAZ4(2)(a)- Clause4];
or

• theruling relatesto withholdingtaxthat hasbecomedueand
payable[paragraph14ZA14(2)(b)].SeeChapter1.
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Theperiodwithin whichtheobjectionmustbe lodgedis thelaterof:

60 daysafterreceiptof thePrivateRuling; or

• 4 yearsafterthe lastday allowedfor lodgingthereturnfor the
yearto which the ruling relates[subsectionI4ZW(JA) -

Subdause8(g)]. SeeChapter1.

Wherea ruleehasobjectedto aPrivateRuling andthereis a
subsequentassessmentfor theyearof income,theyearof tax or
frankingyear,whichcoversthesamearrangement,orpartofthe
samearrangement,thetaxpayercannotobjectto thatpartof the
assessmentwhich relatesto thematteralreadyobjectedto. Where
an assessmentrelatesto factsthat aremateriallydifferentto those
dealtwith in thePrivateRuling,ordealswith theapj~[icationof
provisionsnotdealtwith in thePrivateRuling, thetaxpaye?sright
to objectagainsttheassessmentis notrestrictedby this rule
[section14ZVA - Clause7].SeeChapter1.

Objedionsto amendedacsessmen(sanddetenninations
If an assessmentor determinationhasbeenamended,section14ZV
appliesto restricttheobjectionto theparticularwhichwasamended.
The time periodforlodginganobjectionto theamended
assessment,ordetermination,is specifiedin newsubsection
14ZW(1B)asthelaterof 60 daysfrom thedateof serviceofthe
noticeof amendedassessmentordetermination,or4 yearsafterthe
serviceof theoriginalnoticeof assessmentordetermination.
[subsectionJ4ZW(JB)- Subclause8(g)]

Whereanassessmentordeterminationhasbeenamendedmorethan
once,thenoticefor thepurposeof determiningtheobjectionperiod
is thenoticeof thefirst assessmentor determinationin relationto
theyearof income,frankingyearoryearof tax. [subsection
J4ZW(JC) - Subclause8(g)]

Therefore,if anoticeof amendedassessmentwasservedon thelast
dayof the4 yearobjectionperiodfor theassessmentfor theyearof
incomethatwasamended,thetaxpayerwould still have60 daysin
which to object. If thenoticeof amendedassessmentwasserved
morethan60 daysbeforetheendof the4 yearperiod,thetaxpayer
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couldobjectto eithertheamendedassessmentortheoriginal
assessment,for theremainderof the4 yearobjectionperiod
applyingto theoriginalassessment.

Assessmentsamendedundernewsubsection170(1A)oftheITAA,
(ie., selfamendments)havethesameobjectionperiodasother
amendedassessments,ie.,the laterof 60 daysfrom thedateof
serviceof thenoticeofamendedassessmentor4 yearsfrom thedate
of serviceoftheoriginal noticeof assessment.SeeChapter3.

SectionT4ZX, whichpermitstheCommissionerto consider
applicationsfor extensionof time to lodgeanobjection,andsection
14ZY,which requirestheCommissionerto makeanobjection
decisionwheretheobjectionis duly lodged,areamendedto change
referencesto ‘60 days’ to read‘4 yearsor 60 days’. [amended
sections1471andJ4ZY- Clauses9 and10]

CommencementDate
Thenewobjectionperiodsapply to objectionsto taxationdecisions
for theyearsof income,frankingyearoryearof tax,asappropriate,
in whichthelaterof 1 July 1992orthecommencementdateoccurs,
andall lateryears. [Subclause14(2)]

As applicationsforPrivateRulingscanonly bemadein respectof
arrangementscommencedon orafter1 July 1992,ofif later, the
commencementdate[CIause13], thenewobjectionperiodswill
applyto all PrivateRulings.
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Chapter 3
SelfAmendments
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Key Features

Thischapterdealswith selfamendments.Thekey
featuresare:

• theCommissionerwill beableto accept
statementsmadeby ataxpayerwhenamending
anassessment

• theCommissionerwill beableto reviewself
amendmentswithin 4 yearsoftheamendment.
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Summary of ProposedAmendments
TheBill giveseffectto changesannouncedin section10 ofthe
August1991 informationpaperentitled ‘Improvementsto Self
Assessment- Priority Tasks’.

At present,section170 oftheITAA permitstheCommissionerto
amendanassessmentby makingsuchalterationsoradditionsashe
thinksnecessary.However,the law doesnotprovideforthe
Commissioner,whenmakingamendedassessments,to rely on
statementsmadeby ataxpayerotherthanstatementswhichwere
madein areturn.This meansthatneitherindividual taxpayersnor
relevantentitiescanselfamendin thewayindividualtaxpayersself
assess.

TheBill will allow theCommissioner,whenamendingan
assessment,to rely onstatementsmadeby a taxpayer.

Explanation ofProposedAmendments

Acceptedstatements

Subsection169A(1)of theITAA is amendedto allow the
Commissionerto acceptstatementsmadeby taxpayersotherthanin
theirreturn. ThismeansthattheCommissionercanrely on
statementsmadeby a taxpayerin arequestfor amendmentandcan
amendwithoutbeingrequiredto considerwhethertheamendment
is necessaryto correcttheassessment.[amendedsubsection
169A(1)- Subclause19(a)]

TheCommissionermaydecidenot to acceptstatementsmadein an
amendmentrequestandmaymakeenquiriesasto whetherthe
amendmentis necessary.WheretheCommissionergives
considerationto theamendmentrequestandis satisfiedthata
particularamendmentis necessary,theCommissioneris obliged to
maketheamendment.This includescorrectinganerrorof law.

TheCommissionermaywant to examinerequestsfor amendmentin
certaincircumstances,for example,where:

theassessmentis a Commissionerassessment,eg.,an
assessmentresultingfrom anAlt) audit, ora section167
assessment;

TaxationLawsAmendment(SelfAssessment)Bill 1992 Page 65



theCommissionerhascommencedanauditin respectofthat
year;

thetaxpayerhaseitherappealed,orsoughta reviewofan
objection decision either in respectof an assessment or a
PrivateRulingon thatmatter;

• there is recoveryactionbeing undertaken for tax that hasbeen
assessedbut is unpaid.

Reviewofamendments

TheCommissioneris givenanextendedtimeundernewsubsection
170(IA) to reviewamendmentsfavourableto taxpayers,wherethe
Commissionerhasreliedupona taxpayer’sstatement.Thispowerto
reviewtheamendmentandreverseit, wholly or in part,maybe
exercisedwithin 4 yearsfrom theserviceof thenoticeofamended
assessmentwhich initially reducedliability. However,if the
original4 yearobjectionperiodhasexpired,theCommissionercan
only amendtheparticularthatwasthesubjectof theearlier
amendment.[subsection170(1A)- Subclause20(a)]

Taxpayerscanobjecttothat furtheramendmentwithin the laterof
4 yearsaftertheoriginal assessmentor60 daysafterthenoticeof
theamendedassessment[subsection14ZW(JC)ofTaxation
AdministrationAct- Subclause8(g)]. SeeChapter2.

limitation t a4scction170(5)amendment

Subsection170(5)givestheCommissioneranextra4 yearsto
reducea taxpayer’sliability in respectofa particularthathasbeen
previouslyamendedto increasethetaxpayer’sliability. Thispower
will notbeavailablein respectofafurtheramendmentmadeunder
thenewsubsection170(1A). Thisprovidesa capon further
amendments,beyondtheoriginal4 years,in relationto aparticular
which has been amended more than once. [subsection 170(5A) -

Subciause20(b)]
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CommencementDate
Theamendmentsapply to assessmentsandamendedassessments
madeafterthedateofRoyalAssentof theBill. Thismeansit will
applyin caseswhere:

• thestatementbeingrelieduponby theCommissionermayhave
beenmadeprior to thedateof RoyalAssentof theBill; or

• theassessmentbeingamendedwasnotmadein relianceupona
statementundersection169A(1);or

• theassessmentbeingamendedwasdeemedto havebeenmade
undersection166A.

By virtueof section173of theITAA thereferenceto assessmentin
subsection169A(1)includesan amendedassessment.
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Chapter 4
Penalties
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Key Features
This chapter sets out the operation of the newpenalty
provisions which governthebehaviourrequiredofself
assessing taxpayers.The key features are:

• all taxpayerswill berequiredtoexercisereasonablecarein
conductingtheirtaxaffairs. Failureto exercisereasonablecarewill
attracta penaltyof25%ofa tax shortfallor frankingtax shortfall
causedby thefailure;

• taxpayerswith largeclaims(generally$10000 tax or more)will, in
addition,berequiredtoensurethat the positionstheyadoptare
reasonablyarguable.Failuretohaveareasonablyarguableposition
will attracta penaltyof 25%of a taxshortfall or frankingtax
shortfallcausedby thefailure;

• a taxpayerwhohasreceiveda PrivateRuling from the
Commissioneron a matter(seeChapter1) butdoesnotfollow the
rulingwhenpreparingits returnwill alsobe liable topaya penalty
of 25%of atax shortfallor frankingtax shortfallcausedby not
following theruling;

• taxpayerswho behaverecklesslywith regardto their tax affairs,or
whosetout to deliberatelyevadetaxwill alsobepenalised(at50%
and75%respectively)in respectof anytax shortfallor franking tax
shortfallcausedby theirbehaviour;

• taxpayerswho enterinto schemesfor thesoleor dominantpurpose
ofavoidingtax will beliable to paypenaltyof 50%of thetax
soughtto beavoidedby thescheme,reducedto 25%if theposition
takenby thetaxpayerisreasonablyarguable.Thiswill be so,
irrespectiveof theprovisionof theITAA usedby theCommissioner
todefeatthescheme;

• penaltiesmaybe increasedby 20% of thepenaltyif ataxpayer
hinderstheCommissioner’senquiries,or decreasedby 20%of the
penaltyif thetaxpayerdisclosesa tax shortfallor schemeto the
Commissionerduringanaudit;

• taxpayerswho voluntarily disclosea tax shortfallor schemetothe
CommissionerbeforetheCommissionerenquiresinto thetaxpayer’s
affairswill havethepenaltyreducedby 80%;

• all penaltieswill besubjectto theCommissioner’sdiscretionto
remit the penaltyin wholeor inpart;

thepenaltiesmentionedabovewill besubjectto full review rights.

~ . ~
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Summary ofProposedAmendments
The Bill gives effect to changes announcedin section 2 of the
August 1991 information paper entitled Improvements to Self
Assessment- Priority Tasks’.

The Bill will remove the present administrativepenaltystandardof
‘falseor misleading statements’ containedin section 223 of the
ITAA andreplaceit with a series of provisions which outline the
circumstanceswhentaxpayersmay be penalised in respect of
shortfallsin the assessment of their tax liability. Each of the
shortfallsectionsprescribethe penalty attracted where the provision
is breached, insteadof the present approach of penalty being
attracted at 200% in all cases subject to the Commissioner’s
discretionto remit. The Commissioner will however maintaina
discretion to remit the penalty otherwise attracted in those cases
where the penalties prescribed in the law may not provide a just
result.

The changes to the penalty provisionsshouldbe readin conjunction
with the changes to the interest system also introduced by this Bill.
SeeChapterS. The penalties described in this chapter are flat
percentage amounts which relate to the degree of culpability in
understating taxable income. Interest under the interest system will
be payable in addition to any penalty.

The changes to the penalty provisions arenecessary because the
current penalty standard no longer reflects what is required of
taxpayers. Rather than making a full and true disclosure of all
material facts to the Commissioner so that the Commissioner can
activelyassessataxpayer’sliability, taxpayersarenow effectively
requiredto determinetheftown taxable income. The new penalties
set out the standards that taxpayersshouldmeetin fulfilling their
tax obligationsin aselfassessmentenvironment.Similarchanges
are made in respect of company taxpayers who self assess their
liability to franking deficit tax.

Generally, where taxpayers exercise reasonable care, and,for large
items, have a reasonably arguable position, they will not be subject
to penalties.

The Bill will amend Part VII of the ITAA to repeal section 223 and
to inserta number of newprovisions to reflect the circumstances
where taxpayers will be subject to penalty, the rates of penalty and
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the circumstances in which the rates may vary (eg., aggravating
factorsandvoluntarydisclosures).Sections224,225and 226 which
applywherespecificanti-taxavoidanceprovisionsapply, will be
amended to change the rates of penalty attractedunderthose
provisions and to insertthe circumstancesunder which the penalty
may be reduced.

In addition, the Bill will amendDivision 11 of PartIIIAA of the
ITAA to make corresponding changes in respect of company
taxpayers which are required to selfassesstheirliability to franking
deficit tax.

Finally, the Bill will amend section 14ZS of the Administration Act
to ensure that the penalties mentioned above are subject to full
review rights.

The chart opposite summarisesthe rates of penalty. All ratesare
expressed as a percentage of the tax shortfall caused by the culpable
behaviour, or of the tax sought to be avoided through participation
in a tax avoidance scheme, and aresubject to the Commissioner’s
discretion to remit the penalty in whole or in part. Interest applies
whether or not the penalty provisions apply.

Explanation of ProposedAmendments

W1x thechangesaffectandwhen

The amendments to the penalty provisions introduced by the Bill
apply to all taxpayers. The shortfall sections (sections 2260, 22611,
226J, 226K, 226L and226M, and 16OA1tZA, I6OARZB,
I6OARZC,16OARZDand 16OARZE) apply to:

• tax shortfalls for the 1992-93 year of income andall subsequent
years (but excluding substitutedaccountingperiods that are in
lieu of the1992-93yearof incomethatcommencebefore1
July 1992); and

• frankingtax shortfalls for the franking years that commence on
or after 1 July 1992;

that arecausedby acts or omissions that occuraftertheBill receives
RoyalAssent.[subsection34(2)oftheSelfAssessmentAct-

Subc(ause34(2)]
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Summaryof Rate of Penalty

Culpable Primary PrimarypenaltyIncreasedor
behaviour penalty decreasedto:

if hindrance if disdosure

during before

audit audit
Deliberate 75 90 60 15
evasion

Reddessness 50 60 40 10

Taxavoidance 50(25)~ 60(30)~ 40(20)~ 10(5)~
Profit shifting (no 25(10)~ 30(12)k 20(8)~ 5(2)~
dominanttax avoidance
purpose)

Noreasonablecare 25 30 20 5

Noreasonably 25 30 20 5
arguablecase

PrivateRuling 25 30 20 5
disregarded

* Bracketedratesof penaltyapplyif the positionadoptedby thetaxpayer
is reasonablyarguable
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The scheme sections (sections 224,225and226),asamendedby
this Bill, apply in relation to assessments in respectofthe1992-93
year of income and all subsequent years, but exclnding substituted
accountingperiodsthatarein lieu of the1992-93yearof income
that commence before 1 July 1992. [subsection34(8)oftheSelf
AssessmentAct- Subclause34(8)]

While sections223 and I6OAS of the ITAA are repealed by the Bill,
they continue to apply in respect of the 1991-92 year of income and
earlieryears,andsubstitutedaccountingperiods adopted in lieu of
the 1992-93yearof incomethatcommencebefore1 July1992,and
frankingyearsthatcommencebefore 1 July 1992.[subsections
34(3) and(7) oftheSclfAssessmentAct - Subclauses34(3)
and (7)]

Schemeofthe newpenalties
The scheme of the new penalties is as shown in the diagram
opposite.

Tax shortfalls

A tax shorfall is thedifferencebetweenthetax that is payableby a
taxpayerfor a yearin accordancewith the law (the ‘proper tax’) and
thetax thatwould havebeenpayableby thetaxpayerfor thatyearif
it wereassessedon thebasisof statementsmadeby thetaxpayer(the
‘statement tax’). [section222A - Clause26]

Example

• taxpayer’spropertaxis$15000

• thetaxpayeromIts $5 000ofincome,sothatthetaxpayableon
the basis of thestatementsin thetaxpayer’sreturnis $12500

taxpayer’spropertax $15 000
taxpayer’sstatementtax fl500
taxpayer’staxshortfall 2 500

A frankingtax shorfall is calculatedonasimilarbasis. It is the
differencebetweenthefrankingdeficit tax properlypayableby a
companyfor ayear(the‘proper frankingtax’) andthefranking
deficit tax thatwould havebeenpayableby thecompanyfor that
yearif it wereassessedon thebasisof statementsmadeby the
company(the ‘statementfranking tax’). [sectionJ6OARXA-

Clause17]
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Schemeof New PenaltyProvisions (i)

Tax shortfall <$10 000
or 1%of returntax, or
causedby a questionof
fact.

Did The taxpayer lake
reasonablecare?

(1) Ratessubjectto increaseordecreasedependingonthecircumstances- see
Wummaiy of rates ofpenally’

Isthereataxshortfafl?

No I
Yes / Yes

Tax shortfall
>$10 000 or 1% of
returntax andcaused
by aquestionof law.

1~

No reasonable care where: Penalty
deliberateevasion 75%
recklessness 50%
dominantpuipose of
avoid~igtax
(subject to reduction) 50%
Private Ruling disregarded 25%
other 25%
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While theexplanationbelow is principally in respectof incometax
shortfalls,similarconsiderationsapplyin respectof frankingtax
shortfalls.Thereferencesto clausesof theBill includethe
referencesto theequivalentfrankingtax shortfallprovisions,and
additionalcommentsareprovidedwhereappropriate.

It maybenotedthat a taxshortfallor frankingtax shorfallis the
grossamountbywhich ataxpayerhasunderstatedits tax liability.
Theshortfallsectionsoperateto imposepenaltyin respectof the
wholeorapartof a shortfall,dependingonhow muchof the
shortfallwascausedby culpablebehaviour.

Propertax

A taxpayer’s‘propertax’ is thetax properlypayableby thetaxpayer
in accordancewith theincometax law[section222A - Clause26].
While in theorythereis only onepropertax, in practicethefigure
mayvary asamattermovesthroughthedisputeprocess. Thenew
ruling provisions(seeChapter1)will alsohavean impacton proper
tax.

Thus,wherethereis aPublicRuling which is relevantto a
taxpayer’scircumstances,orthetaxpayerhasreceivedaPrivate
Ruling, thepropertax would bethetaxthatwouldbeassessedon
thebasisofthatruling. If therehasbeenan objectiondecisionin
respectof thePrivateRulingandno decisionhasbeenmadeona
reviewof thatobjectiondecision,thepropertax at that time would
be thelesserof thetaxthatwouldbeassessedon thebasisof the
ruling andthetax thatwould beassessedon thebasisof the
objectiondecision. If thereis adecisionof theAAT or courtin
respectofthePrivateRuling, thepropertax at that timewould be
thetax thatwould beassessedon thebasisoftheAAT orcourt
decision.

Theseconsiderationsarerelevantfor thepurposeofdetenniningthe
amountof a taxshortfallfor thepurposeof thepenaltyimposedfor
disregardingaPrivateRuling,orwhereataxpayerselfassessesona
basisinconsistentwith adecisionoftheAAT orcourton a Private
Ruling. See‘Disregardinga PrivateRuling’ below.
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Statementtax

A taxpayer’s‘statementtax’ is thetaxthatwouldhavebeenpayable
if it wereassessedon thebasisof ‘taxationstatements’madeby the
taxpayer[section222A - Clause26]. Thedefinition ofa ‘taxation
statement’correspondswith thepresentdefinition of a ‘statement’in
subsections223(8)and(9) of theJTAA, andincludesstatements
madeto personsotherthantaxationofficers[section222AJ.The
specialcircumstancespresentlycoveredby subsections223(9A) to
(9F)of the1TAA in respectofstatementsaboutqualifying
securitiesarealsocoveredby thedefinition. [section222B -

Clause26]

For thepurposeoffrankingtaxshortfalls,thedefinition of ‘taxation
statement’correspondswith thepresentdefinition of a ‘statement’in
subsection16OAS(2)of theITAA. [section 16OARXA- Clause17]

In practicetherelevantstatementswill usuallybe thosemadein
returns,amendmentrequestsandobjections,aswell asstatements
of factmadeto ataxationofficer in thecourseof anauditofthe
taxpayer’saffairs. Statementson theoperationof the law madeto a
taxationofficerduringanaudit or in responseto aquestionnaire
sentby theATO would notnormallygive riseto tax shortfalls.

Thedefinition of ‘taxationstatement’is limited in onevery
importantrespect,in that it doesnot includeastatementof a
taxpayer’sview of theoperationofthe law madein anobjection
againstanassessmentoragainsta determinationof acreditoran
offset. A taxpayeris thereforeableto dispute,if thetaxpayerso
wishes,anareaofthelaw which mayappearon thefaceof the
relevantauthoritiesto be fairly settled,without therisk of being
penalised.Thetaxpayercoulddo thisby either‘self assessing’ona
basisconsistentwith thesettledtreatmentandobjectingagainstthe
assessment,orby seekingaPrivateRuling onthematterand
objectingagainstthe ruling.

Jnasimilarvein,penaltiesdo notapply in respectof statements
madein anappealagainstadecisionof theAAT orcourt. Such
statementsarenot ‘taxationstatements’andsocannotgiverise to a
tax shortfall.
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In mostcases,thestatementsaffectinghowataxpayermaybe
assessedin respectof aparticularyearwill bemadein a taxpayer’s
taxreturn,sothat thetaxpayer’s‘statementtax’ will be thetaxthat
wouldbeassessedon thebasisof thereturn. This will usuallybe
thefigure shownon a taxpayer’snoticeofassessment,although
theremaybe caseswheretheCommissionerdetectsanerrorprior to
issuingtheassessment.In thesecasesthe‘statementtax’ is thetax
thatwouldhavebeenassessedif theCommissionerreliedon the
statementin thereturnasallowedundersection169A oftheITAA.

Statementsmay,however,bemadeelsewherethanin thetaxpayer’s
return,forexample,in anamendmentrequestorduringan audit.At
anyparticulartime,thestatementtax in relationto ayearof income
is thetax thatwouldbeassessedon thebasisofthestatementsmade
at orbeforethattime. Where,becauseof statementsmadeata
numberof differenttimes,statementtax is calculatedmorethan
oncein relationto a yearof income,thetaxpayer’staxshortfall for
theyeariscalculatedby referenceto thesmalleststatementtax (ie.,
thestatementtax thatproducesthelargestshortfallforthat yearof
income).

A statementmaygive rise to ashortfall in morethanoneyearof
income[sections222EandJ6OARXC- Clauses26and17]. For
example,if a taxpayermakesastatementgiving riseto a lossin one
yearwhich is carriedforwardto thenextyeartheremaybea
shortfallbothfor theyearin respectofwhich thestatementwas
originallymadeandfor thesubsequentyear. Theshortfall in the
subsequentyearmaybesubjectto penaltybecauseofthestatement
madein theearlieryear,dependingon thecircumstanceswhich gave
rise to that statement.

Two ormorestatements,eachtakenon theirown,maygive rise to
thesametaxshortfall,or thesamepartof a taxshortfall,but
whetherthatshortfallorpartattractspenaltydependson the
operationof theshortfallsections.A shortfallsectioncanapply
only oncein respectof agivenshortfallorpart.
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Omitted income

Wherea personomitsfrom areturnan amountof assessable
income,thepersonis takento havemadeastatementin thereturn
that theincomehadnotbeenderived[section 222F - Clause26].
Thismakesclearthatataxpayer’sstatementtaxis calculatedon a
basiswhichexcludestheomittedincome.

Certainshortfallsnot shortfalls

Certaintax shortfallsaretakento notbetax shortfallsfor the
purposesof theshortfallsectionsandsocannotbesubjectto penalty
[sections226(1and226V, and 16OARZFand J6OARZG- Clauses
31 and18]. A tax shortfallcausedby ataxpayeradoptinga
favourablebasisin respectofanarrangementwill not besubjectto
penaltyif thetaxpayerhassoughta PrivateRuling on the
arrangementprior to, oratthetime oflodgingthereturnwhich
dealswith thearrangement,andthePrivateRulinghasnotbeen
madeby theCommissionerat thetimethetaxpayerlodgesthe
return(providedtheapplicationis onetheCommissioneris required
to complywith) [sections226(1andJ6OARZF].A similar rule
applieswhereataxpayerseeksaPrivateRuling in relationto atax
avoidancescheme.[section 226A - Clause 31]

If a PrivateRuling,whenmade,is unfavourableto thetaxpayerthe
Commissionerwill amendthetaxpayer’sassessmentandcharge
interest,asnecessary.Theprotectionprovidedby section226Uand
226Ais only availableif thearrangementsetout in theruling
applicationis not materiallydifferentfrom theactualarrangement
which wasdealtwith in thetaxpayer’sreturn.

A taxshortfallwill alsobetakennot to bea taxshortfall if it was
causedby ataxpayertreatingthelaw asapplyingin aparticular
way, if thetreatmentagreedwith advicegivento thetaxpayerby a
taxationofficer orageneraladministrativepracticeunderthe1TAA
(sections226Vand160A.RZG].A similar rule applieswherea
taxpayer’streatmentof atax avoidanceschemeagreeswith advice
givenorageneraladministrativepractice.[section226B -

Clause31]
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Reawabk~
A taxpayerwill be liableto payapenaltyof 25%of atax shortfall
orfrankingtax shortfallcausedby afailureby thetaxpayerto take
reasonablecareto complywith theITAA orregulations.[sections
226A andl6OARl4 - Clauses31 andl8]

Thereasonablecaretestrequiresa taxpayerto exercisethecarethat
areasonableordinarypersonwouldbelikely to haveexercisedin
thecircumstancesof thetaxpayerto fulfil thetaxpayer’stax
obligations.Taxpayersmusttakereasonablecarenotonly in the
preparationof theirreturn,but throughouttheyearon mattersthat
mayimpacton their return,for example,recordkeeping. A tax
shortfallmaybecausednot only by thetaxpayerbeingcarelessin
making(ornot making)taxationstatements,butalsoby thecareless
actsoromissionsofthetaxpayerwhich lie behindthestatements
that are(orarenot) made.Whetherataxpayerhasbehaved
reasonablywill dependon all thefactsof eachcase.

The testlooks towhetheran ordinaryperson,in all the
circumstancesofthetaxpayer,would haveforeseenasareasonable
probabilityor likelihoodtheprospectthattheactorfailure to act
would resultin ashortfall. It is notaquestionofwhetherthe
taxpayeractuallyforesawtheprobableimpactoftheactorfailureto
act,butwhetheranordinarypersonin all thecircumstanceswould
haveforeseenit. Thetestdoesnot dependon theactualintentions
ofthetaxpayer.

Reasonablecarerequiresataxpayerto makeareasonableattemptto
comply with theprovisionsof theITAA andregulations.Theeffort
requiredis onecommensuratewith all thetaxpayer’scircumstances,
includingthetaxpayer’sknowledge,education,experienceandskill.

Thereasonablecaretestis not intendedto beoverly onerousfor
ordinarytaxpayers.For mostordinarytaxpayers,anearnesteffort
to follow TaxPackinstructionswould usuallybesufficientto pass
thetest. Forexample,if a taxpayermadeaclaim fora deduction
withoutbeingableto substantiatethedeductionin accordancewith
thesubstantiationprovisions,thenthis would tendto indicatethat
thetaxpayerhadnot takenreasonablecareabouttheclaim,since
TaxPackmakesplain theneedto to beableto substantiatework
relatedexpenses.
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Similarly, a failureby a taxpayerto respondto anoticefrom the
Commissionerundersubsection82KZA(2) toprovidereceipts
requiredby thesubstantiationprovisionswould tendto leadto a
presumptionthat thetaxpayerhad notexercisedreasonablecarein
claimingtherelevantdeductions.

Ontheotherhand,if a taxpayerwho couldnotmeetthe
substantiationrequirementswasableto showthathe/shedid not
know andcouldnotreasonablybeexpectedto haveknownof the
substantiationrequirements,andhadin factincurredtherelevant
expenditurewhichwouldbedeductiblebut for thesubstantiation
requirements,the taxpayerwouldnot beliable forpenalty. Whether
penaltyis attractedwill dependonthecircumstancesof thecase.

Forbusinesstaxpayers,reasonablecarewould requiretheputting
intoplaceof anappropriaterecordkeepingsystemandother
proceduresto ensurethat the incomeandexpenditureof thebusiness
is properlyrecordedandclassifiedfor taxpurposes.Thefactthat an
employeeof thebusinessmakesacarelesserrorwouldnot
necessarilymeanthatthetaxpayeris subjectto penalty,provided
thatthetaxpayercanshowthatits proceduresarereasonably
designedto preventsucherrorsfrom occurring. Whatis reasonable
will depend,amongotherthings, onthenatureandsizeof the
business,butcould include,for example,internalaudits,sample
checksof claimsmade,adequatetrainingofaccountingstaffand
instructionmanualsfor staff.

On questionsofinterpretation,reasonablecarerequiresataxpayerto
cometo conclusionsthatwouldbe reasonablefor anordinaryperson
to cometo in thecircumstancesofthetaxpayer. If thetaxpayeris
uncertainaboutthecorrecttax treatmentof anitem,reasonablecare
requiresthetaxpayerto makereasonableenquiriesto resolvethe
issue. Reasonableenquirywould includethetaxpayerconsulting
someoneor sometext like anATO publicationorotherreferencein
aneffort to satisfythetaxpayeraboutthepropertaxtreatmentof the
item. Thetaxpayerwould needto havereasonablegroundsfor
believingthesourceconsultedreflectedthetruetaxpositionin
respectof the item. A merereadingof aprovisionoftheITAA
whichthetaxpayerbelievedto be therelevantonemightnot
constituteareasonableenquiryunlessthetaxpayerhadreasonable
groundsfor believingthathe/shehadunderstoodtherequirements
of thelaw. For example,awronginterpretationofa statutory
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provisionthatis clearandunambiguouswould tendtosuggestthat
thetaxpayerdid not exercisereasonablecare.Theultimate
considerationwould bethehonesteffortsof thetaxpayer,as
displayedby theactionsof thetaxpayerin thecontextof the
taxpayer’scircumstances,to ascertaintheproper taxposition.

Thetaking of apositionwith respectto anitemthat is frivolous,or
which lacksa reasonablebasis,wouldbea strongindicationof a
lackof reasonablecare.

A taxpayerwho prepareshis/herownreturnwould usuallybetaken
to haveexercisedreasonablecareif in doingsothetaxpayerrelies
upontheadviceof anaccountantor lawyerorotherpersonwhom
thetaxpayercouldreasonablyexpectto providecompetentadvice
on therelevantmatter.Ontheotherhand,wheresuchadviceis not
followed thiswould usuallymeanthat thetaxpayerdid not exercise
reasonablecare.

If a taxpayerseeksto rely uponwrongadvice,andthetaxpayer’s
skill andeducationwassuchthat thetaxpayercould reasonablybe
expectedto haveknownor suspectedthattheadvicewaswrong,the
taxpayerwould risk penalty. A taxpayerwouldalsorisk penaltyif
thetaxpayerwascarelessinpresentingall of therelevantfactsto the
advisor,andthis badmateriallyaffectedtheadviceonwhich the
taxpayersoughtto rely.

A taxpayerwho reliesuponadvicefrom athird partyofa factthatis
materialto thepreparationof thetaxpayer’sreturn(eg.,abank
providingastatementof theamountof interestearnedby the
taxpayer)will notusuallybe liable for penaltyif theadviceis wrong
- taxpayersareordinarilyentitledto rely on suchadvice. However,
if thetaxpayerknew,orcouldreasonablybeexpectedto have
knownor suspectedthat theadvicewaswrong,thetaxpayerwould
risk penalty. Forexample,agroupcompanymaynot have
exercisedreasonablecarein claiming adeductionfor agrouploss
transferredto it, if thecompanycouldreasonablybeexpectedto
haveknownorsuspected(eg.,becauseof commonmanagementand
controlof thetransferorandtransfereecompanies)that the
deductiongiving rise to thelosswasnotproperlyallowableto be
transferorcompany.
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Foran explanationof thesituationwhereataxpayerusesa tax
agent,see‘Taxpayer’swho usetax agents’below.

Arithmeticerrorsmayindicateafailureto takereasonablecarebut
arenotconclusive. Forbusinesstaxpayers,asindicatedabove,it
would dependontheproceduresthetaxpayerhasin placeto detect
sucherrors. In othercasesit maydependon thesize,natureand
frequencyof theerror,or thecircumstancesof thetaxpayerin
makingtheerror, for example,if thetaxpayerwasunderextreme
stressat thetimeof preparingthereturn. If, notwithstandingthatan
arithmeticerrorwascarelesslymade,theCommissioneris
convincedthat theerrorwasmadehonestlyor inadvertently,the
Commissionermayremit thepenalty(section227).

Rapmbkpo~thsi

A taxpayermaybeliable to payapenaltyof 25%of a tax shortfall
or frankingtax shortfall that is causedby thetaxpayertaking a
positionon a questionofinterpretation(includingaconclusionof
fact, for example,whetherthetaxpayeris carryingon a business)
thatis notreasonablyarguableatthetimethepositionis taken
[sections226Kand16OARZD- Clauses31 and 18j The
applicationof thispenaltyis subjectto athresholdtest(seebelow).

A positiontakenby ataxpayerwill be reasonablyarguableif, on an
objectiveanalysisof thelaw andtheapplicationof thelaw to the
relevantfacts,it wouldbeconcludedthat thetaxpayer’spositionwas
aboutaslikely asnotcorrect[sections222CandJ6OARZD-

Clauses26and18J. In otherwords thepositionmustinvolve a
clearlycontentiousareaof thelaw, thatis, onewheretherelevant
law is unsettledorwhere,althoughtheprinciplesof law aresettled,
thereis aseriousquestionabouttheapplicationof thoseprinciples
to thecircumstancesof theparticularcase.

Thetestdoesnot requirethetaxpayer’spositionto be the ‘better
view’; thestandardis taboutaslikely asnot’ andnot ‘more likely
thannot’. However,thereasonablyarguablepositionstandard
would notbesatisfiedif a taxpayertakesapositionwhich is not
defensible,or that is fairly uulikely to prevail in court. On the
contrary,thestrengthofthetaxpayer’sargumentshouldbe sufficient
to supportareasonableexpectationthatthetaxpayercouldwin in
court. Thetaxpayer’sargumentshouldbecogent,well grounded
andconsiderablein its persuasiveness.
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Forthepurposesofdeterminingwhetherataxpayerhasareasonably
arguablepositionfor thetax treatmentof anitem, relevant
authoritiesincludethefollowing [subsections222C(4)and
J6OARZD(4)J

• anincometax law, for exampleaprovisionof theITAA

• materialfor thepurposesofsubsection1SAB(1)oftheActs
InterpretationAct1901,suchasexplanatorymemorandaand
secondreadingspeeches;

• a decisionof acourt,theAAT oraBoardofReview;

• a PublicRulingissuedby theCommissionerunderthenew
ruling systemintroducedby thisBill. SeeChapter1.

Thislist is not intendedto beexhaustive,andawiderrangeof
authoritiesmaybe takenintoaccountin weighingup themeritsof
thecompetingarguments.For example,authoritiesrelatingto other
areasofthe law (eg.,contractlaw) mayprovidesupportfor a
particulartreatmentof anitem. Taxationrulingsissuedby the
Commissionerprior to thenewarrangementsintroducedby this Bill
mayalsobeconsidered.

A taxpayermayhavea reasonablyarguablepositionforthetax
treatmentof an itemdespitetheabsenceof authoritiesotherthanthe
law itself. Whatis requiredin suchcasesis that thetaxpayerhasa
well-reasonedconstructionof theapplicablestatutoryprovision
which it couldbeconcludedwasaboutaslikely asnot thecorrect
interpretation.

An opinionexpressedby an accountant,lawyerorotheradvisoris
notanauthority. However,theauthoritiesusedto supportor reach
theview expressedby theadvisor,includingawell-reasoned
constructionoftherelevantstatutoryprovisions,maysupportthe
positiontakenby ataxpayer.

Therelevanceof any authorityis amatterto beweighedagainst
otherauthorities,includingtheapplicablestatutoryprovisions,and
thefactsof thecase.An authoritythathassomefactsin common
with thetax treatmentat issueis notparticularlyrelevantif the
authorityis materiallydistinguishableon its facts,or is otherwise
inapplicableto thetax treatmentatissue. An authoritythat merely
statesa conclusionis ordinarily lesspersuasivethanonethat reaches
its conclusionby cogentlyrelatingtheapplicablelaw to the
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pertinentfacts. It will berelevant,however,to considerthesource
of anauthority. For example,aHigh Courtdecisionon all fours
with thetax treatmentin questionwill beaccordedmoreweightthan
aFederalCourtdecision,which in turnwould beaccordedmore
weightthanadecisionoftheAAT.

Pendingtheprogressiveremovalof Commissionerdiscretionsfrom
thelaw andtheirreplacementwith objectivecriteria,therewill be
caseswherea taxpayer,in applyingthetaxlaw tothefacts,will
needto makeanassumptionaboutthewayin whichthe
Commissionerwould act. In thesecases,ataxpayerwill havea
reasonablyarguablepositionto theextentthat theassumptionis in
therangeof positionswhich, if decidedby theCommissionerin the
circumstancesof thecase,acourtwouldbeaboutaslikely asnot to
concludewasdecidedaccordingtolaw. This approacheffectively
puts thetaxpayerin theshoesoftheCommissioner,andlooksto
whetherthetaxpayer,in makingtheassumption,hastakeninto
accountall relevantconsiderations,andnot takeninto accountany
irrelevantconsiderations,thatbearmateriallyon thedecision
reached.[subsections222C(2)andI6OARZL)(3) - Clauses 26
and18]

Wherea taxpayeris uncertainof whetherthepositionthetaxpayer
wishesto adoptis reasonablyarguable,thetaxpayercanseeka
PrivateRuling on thematter.SeeChapter1.

Threshold

A taxpayerwill only beliable for penaltyfor not havinga
reasonablyarguablepositionwheretheshortfallcausedby the
positionis greaterthanthehigherof $10000 or 1%of thetax that
wouldhavebeenpayableon thebasisofthetaxpayer’sreturn
[paragraphs 2261C(c) and J6OARZD(1)(c) - Clauses31 and18].
Theuseof thethresholdensuresthat thereasonablyarguable
positionstandardappliesto ouly arelatively small numberof
taxpayers.
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Example

1. Tax shortfall less than the threshold:

on the basis of a taxpayerts return the taxpayer is liable to
pay $40 000 tax (the return tax) in respect of ayear of
income;

• the taxpayer has claimed a non-allowable deduction,
resulting in a tax shortfall of $6 000;

• inthisease, the higher of $10000 and 1% of the return
tax ($400) is$10 000;

• because the tax shortfall ($6 000) is less than $10 000,
the shortfall is not subject to penalty under section 2261<
(although it may be under another shortfall section).

Example

2. Tax shortfall greater than threshold:

• a taxpayer’s return tax is $lflm;

• the taxpayer has omitted income from thesale of property
resulting in a tax shortfall of $500 000;

• 1% of the return tax ($100 000) is higher than $10 000;

• because the tax shortfall is greater than $100 000 the
taxpayer must have a reasonably arguable position to
support the non-inclusion of the income from the sale of
the property to avoid being penalised under section 226K
(Note: even If the taxpayer has a reasonably arguable
position, the taxpayer may be subject to penalty
under another shortfall section.)

Wherea positiontakenby ataxpayerresultsin ashortfallin 2 or
more yearsof income,eachshortfall is testedagainstthereturntax
for theyearof incometo whichit relates,to determinewhetherthe
reasonablyarguablepositiontestmustbesatisfiedin respectofthat
shortfall.

Example

• in year 1 a taxpayer has incorrectly claimed a deduction of
$1 m which has resulted in a loss for that year of $1 m

the tloss’ is recouped over the next3 years in the amounts
of $200 000, $750000 and $50 000 respectively, leaving a
return tax in year 4 of $6m

Page 88 TaxationLawsAmendment(SeffAssessment)Bill 1992



for years 2 and 3 the taxpayer must have a reasonably
arguable case supporting the claIming of the loss to
prevent being penalised under section 2261<, since the
shortfalls (assuming a hat tax rate of 50%, $100 000 and
$375 000 respectively) exceed the greater of $10 000 and
1% of return tax (0)

• for year 4 the shortfall ($25 000 ie., 50% of $50 000) is
less than the greater of $10 000 and 1% of return tax
($60 000), so the taxpayer would not be subject to penalty
undersection 2261<

Wherea taxshortfall is causedby thetaxpayertreatingthelaw as
applying in aparticularway in respectof a numberofdifferent
matters,thetaxpayerwill only needto haveareasonablyarguable
positionin respectof thetreatmentof thosemattersthatcausea part
of theshortfallto exceedthethreshold. However,if anyofthe
mattersareidentical,for example,2 separateleasepaymentsfor the
sameitem of plant, thepartsof ashortfallcausedby thetreatmentof
the2 paymentswill beamalgamatedfor thepurposesof testing that
partoftheshortfallagainstthethreshold.This rule is designed
primarily to preventtaxpayersseekingto split singlemattersupso
asto comeunderthethreshold. It is not intended,for example,that
manysmall repairsto manysubstantiallysimilarbut discreteitems
of plantwould betreatedasasinglematter. [paragraphs226K(b)
and 16OARZD(1)Ø) - Clauses31 and18]

Treatinglaw asnot applying

Theterm‘treatingan incometax law asapplyingin relationto a
matterin aparticularway’ is usedin section226Kto focuson atax
shortfallor partof atax shortfallbroughtaboutbecauseofa
positiontakenby ataxpayeronaquestionof interpretation
[paragraph 226K(b)]. Theterm,orvariationsof it, is alsousedin a
numberofotherpenaltyprovisions,for example,sections226A,
226B,226L, 226?and226SandsectionsI6OARZD, 16OARZFand
16OARZG. Forthepurposesofthepenaltyprovisionsa taxpayer
will betakento havetreatedan incometax law asapplyingin a
particularwayevenwherethetaxpayertreatsaprovisionasnot
applyingto amatter,for example,wherethetaxpayertreatsa
provisionasnot applyingto includean amountin assessable
income,or asnot applyingto disallowadeduction.[sections222D
and 16OARXB- Clauses26 and17]
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Dis~tga~a~Ru&~
A taxpayerwhoappliesfor andreceivesa PrivateRulingon an
arrangementis requiredtofollow therulingwhendetermining
his/hertaxableincomefor assessmentpurposes.If thetaxpayer
doesnot follow theruling andasa resultthereis atax shortfallor
frankingtaxshortfall, thetaxpayerwill be liable to pay apenaltyof
25%of theshortfall. [sections226Mand160A.RZE- Clauses31
and18]

For an explanationof how theshortfallwouldbecalculatedfor the
purposesof thispenalty,refer to the explanationof ‘proper tax’
undertheheading‘tax shortfalls’above.

Thispenaltydoesnot apply if therehasbeena decisionof theAAT
or ofa courtthat appliesto theruling [subsections226M(2)and
16OARZE(2)J.In suchacasethe taxpayerwould be expectedto
follow thedecisionof theAAT orcourtwhendeterminingtaxable
income,evenif thetaxpayerhasappealedagainstthedecision.
Failureto selfassessin accordancewith thedecisionoftheAAT or
courtwould ordinarily amountto afailure to takereasonablecare
undersection2260or 16OARZA.

Whereataxpayerseeksaruling after lodging therelevantreturnof
income,this penaltydoesnot apply. If theCommissionerrules
againstthetaxpayer,theCommissionerwill amendthetaxpayer’s
assessmentto giveeffect to theruling. Theapplicationfor a ruling
afterthereturnhasbeenlodgedmay,however,qualify asa
voluntarydisclosure,andsoaffect therateof penaltythatmaybe
applicableto a shortfall.

A taxpayerwill be liable to pay apenaltyof50%of atax shortfall
or frankingtaxshortfallcausedby thetaxpayerbehavingrecklessly
with regardto theoperationof thetaxlaw. [sections 226Hand
J6OARZB- Clauses31 and 18]
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A taxpayerwouldbebehavingrecklesslyif thetaxpayer’sconduct
showsdisregardof,or indifferenceto, consequencesforseeableby a
reasonableperson.A finding of dishonestyis not necessaryfor a
taxpayerto besubjectto thispenalty.

Forexample,a taxpayerwho purchasessharesin acompany,but
who makesno attemptto find out thetaxconsequencesof receiving
dividends,andwhodestroyslettersfrom thecompany(afterbanking
thedividendcheque)withoutreadingthemwouldbepenalised50%
of anytax shortfallwhichresultsfrom thetaxpayerfailing to return
thedividendsasincome. Theconceptof recklessnessfor the
purposesof thispenaltycoversbehaviourwhich couldbedescribed
asgrossnegligence.

Foranexplanationof thesituationwhereataxpayerusesatax
agent,see‘Taxpayerswhousetaxagents’below.

Jnten6on~d~
Whereataxpayerexcludesfrom its assessableincomean amount
knowingit to beassessable,orclaimsadeduction,rebate,creditor
offsetknowingthatit is not allowable,thetaxpayerwill beliable to
apenaltyof 75%of atax shortfallor frankingtaxshortfallso
caused.[sections226Jand16OARZC- Clauses31 and18]

Foranexplanationof thesituationwhereataxpayerusesatax
agent,see‘Taxpayerswho usetax agents’below.

Tax avoidance
Whereataxpayerentersinto atax schemewith thesoleordominant
purposeofavoidingtax, thetaxpayerwill be liableto pay apenalty
equalto 50%ofthetaxsoughtto beavoided.Thepenaltywill be
reducedto25% if thecorrectnessof thetreatmentof theschemeby
thetaxpayerwasreasonablyarguable[amendedsections224,225
and 226,andsection226L - Clauses28,29,30and31]. Thereare
no equivalentprovisionsthatrelateto frankingdeficit tax.

Tax avoidancecaughtby Division 13 andcomparableprovisionsin
Australia’sdoubletax agreements(eg.,throughtheuseof
‘nonarm’s length’pricesin internationaldealings),butwhich cannot
becharacterisedashavingbeencausedby aschemeenteredinto for
thesoleor dominantpurposeofavoidingtax,will attractapenalty
of 25%,reducedto 10%wherethetreatmentof thetransactionor
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arrangementwasatthe time oflodgingthereturnaboutaslikely as
not thecorrecttreatment.[amendedsection225 - Clause29]

Sections224, 225 and226oftheITAA areamendedby theBifi to
reflect thenewratesofpenaltyandthecircumstanceswherethe
penaltymaybe reduced.Thesectionsareotherwiseunchangedby
theBill. Becausethesesectionscontemplateactionby the
Commissionerin applyinga discretionaryanti-avoidanceprovision
againstataxpayer,the ‘reasonablyarguable’testlooks at whetherit
is aboutaslikely asnot that theanti-avoidanceprovisionsdo not
apply. Thiswould be thecase,for example,in relationto ascheme
to whichPartWA hadbeenapplied,if therewasasoundcasefor
concludingthateither:

• oneof thepre-conditionsto theoperationof theParthadnot
beensatisfied(eg.,theschemedid nothavetherelevant
dominantpurpose);or

• theCommissionerhaderredin law in makingthe
determination(eg.,hadtakenintoaccountirrelevant
considerationsin exercisinghisdiscretionto makethe
determination).[paragraph 226(2)(b) and subsection 222C(3)
- Clauses 30 and2ó]

In acaseto which Division 13oftheITAA applieda taxpayer
wouldneedto demonstratethat, for example,thepricethetaxpayer
hadusedwasaboutaslikely asnot the ‘arm’s lengthprice’
[subsection225(11)- Clause29]. A taxpayerwouldbebestplaced
to showthat its priceswere ‘arm’s length’ if it maintaineddocuments
thatwerebroughtintoexistenceaspartoftheprocessof
determiningtheprices.

Section226Lpenalisesat thesameratesofpenaltyassections224,
225 and226, schemesenteredinto for thesoleordominantpurpose
of avoidingtax, butin respectofwhich theCommissionerhasnot
appliedany of theanti-avoidanceprovisionscoveredby sections
224, 225and226 [Clause31]. Thisrecognisesthat mostschemes
arefoundto beineffectiveundertheordinaryprovisionsofthe
ITAA (eg.,sections25 and51) withoutrecourseto theanti-
avoidanceprovisions. Schemesdefeatedundertheordinary
provisionsfacethesamepenaltiesasif ananti-avoidanceprovision
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hadbeeninvoked,if it canbeconcludedthat theschemewas
enteredinto for thesoleor dominantpurposeof avoidingtax.

Tax~xiyenswhouselax agenls
TheATO, in conjunctionwith taxpayerandtaxprofessional
representativebodies,is lookingat whethertax agentpenaltiesor
someotherform of regulationof tax agentsis appropriate,andif so,
the levelof thosepenaltiesortheform of regulation.

Pendingthatreview,andasaninterim measuredesignedto protect
theRevenue,theBill maintainsthecurrentpositionthata taxpayer
is liable to penaltiesfor shortfallscausedby theculpableconductof
atax agentin dealingwith thetaxpayer’saffairs. Thus,wherea
taxpayerhasatax shortfallorafrankingtaxshortfallthat is caused
by aregisteredtax agenteitherfailing to takereasonablecare,
behavingrecklesslyor intentionallydisregardingtheprovisionsof
theJTAA, thetaxpayerwill be liable to paypenaltyattherelevant
prescribedrate[sections226G,226Hand226J,andJ6OARZ4,
16OARZB andJ6OARZC- Clauses31 and18]. Penaltiesattracted
undertheothershortfallsectionsorundertheschemesectionsfall
on thetaxpayerirrespectiveof whetherthetaxpayerusesatax
agent,sincethosepenaltiesdonot dependonataxpayer’sbehaviour
for theirapplication.

It maybenotedthatjustbecauseataxpayergoesto a taxagentthis
is notconclusiveastowhetherthetaxpayerhas,for example,
exercisedreasonablecarein carryingouthis/hertax obligations. If
thetaxpayerdoesnot provideafull andtruedisclosureof all the
relevantfactsto thetax agent,andthatgivesriseto atax shortfall,
thetaxpayerwouldnot haveexercisedreasonablecare. Similarly,
theremaynot havebeenreasonablecareon thepartof thetaxpayer
if thetaxpayercouldreasonablyhavebeenexpectedto pickup
errorsof factor law whensigningthereturn. Nevertheless,there
will becaseswherepenaltyis attractedsolelybecauseof culpable
behaviouron thepartofthetax agent.

A taxpayerwho is liableto paypenaltybecauseof thenegligenceof
thetaxpayer’stax agentis ableto suethetax agentfor recoveryof
thepenaltyundersection251Mof the1TAA. Section2MM is
amendedby theBill to alsoprovidefor ataxpayerto recoverfrom a
negligenttax agentany interestpayableundersectionsI7OAA or
207A. [Clause32]
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Whereboththetax agentandthetaxpayerhaveexercisedreasonable
carebutthereis neverthelessashortfall, thentheshortfallwill not
attractpenalty. Forexample,wheretheshortfallarosethroughan
inadvertenterrororhonestmistakeofthetax agentin circumstances
wherereasonablecarehadbeenexercised(eg., atranspositionerror
by astaffmember),thatshortfallwould notattractpenalty.

PaitnsandUt
Specialrulesoutlinehowthepenaltyimposedby sections2260,
226H,226J,226Kand226Lapply in thecaseofpartnersand
trustees[sections 226Nto 226T - Clause31]. Thespecialrules
basicallyminortheapproachof subsections223(2),(4)and(5)of
theITAA. Theotherpenaltysectionsoperateaccordingtotheft
termsto all taxpayers,includingpartnersandtrustees.

A defaultingpartner,thatis, onewho makesastatementrelatingto
thenet incomeorpartnershiplossof thepartnership(a ‘partnership
taxationstatement’- section222A), theeffectofwhich is to
understatethenetincomeof thepartnership,or to overstatethe
partnershiploss,maybe liable to paypenaltyin respectof each
partner’s‘partnershipshortfallexcess’that arisesbecauseof the
statement.Thedefaultingpartnerwill besoliableif thestatement
madeby thedefaultingpartner:

• wascausedby carelessness,recklessness,orintentional
disregardof theITAA or theregulationsby thedefaulting
partner;[section226N]

• treatsanincometax law asapplyingin relationto amatterin a
particularway thatis not reasonablyarguablycorrect,where
theimpactof thetreatmenton thenet incomeorpartnership
lossof thepartnershipwould haveexceededthehigherof
$20 000 or2%ofthenet incomeofthepartnershipasreturned;
[section226P]

• treatsanincometax law asapplyingin relationto aschemein
a particularway,wheretheschemewasenteredinto for the
soleordominantpurposeofavoidingtax.[section226W
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A ‘partnershipshortfallexcess’[section222A a Clause261, in
relationto apartner,is thedifferencebetween:

whatwould havebeenthepartner’stax shortfall if thepartner
hadreturnedwhatwould havebeenhis/hershareofthe net
income,orpartnershiploss,ofthepartnershipif thenetincome
(or loss)werecalculatedon thebasisofthe defaultingpartner’s
partnershiptaxationstatement;and

• whatwould havebeenthepartner’stax shortfall (if any) if the
partnerhadreturnedhis/hershareof thecorrectpartnershipnet
income.

Therulesin respectoftrusteesarebasicallythesameasfor partners.
Thus,atrusteemaybe liabile to paypenaltyin respectofeach
beneficiary’s‘estateshortfallexcess’that arisesbecauseof a
statementby thetrusteerelatingto thenet incomeof thetrustestate
(an ‘estatetaxationstatement?- section222A). Thetrusteewill beso
liableif thetrustee’sstatement:

• wascausedby carelessness,recklessness,or intentional
disregardof theJTAA ortheregualtionsby thetrustee;
[section226R]

• treatsan incometaxlaw asapplyingin relationto a matterin a
particularwaythat is not reasonablyarguablewheretheimpact
of thetreatmenton thenet incomeorlossof thetrust would
haveexceededthehigherof $20000 or2%of thenet income
of thetrustasreturned;[section226S]

• treatsan incometax law asapplyingin relationto aschemein
aparticularway,wheretheschemewasenteredinto for the
soleor dominantpurposeof avoidingtax.[section2261’]

An ‘estateshortfallexcess’[section222A- Clause26], in relationto
abeneficiary,is thedifferencebetween:

• whatwouldhavebeenthebeneficiary’stax shortfall if the
beneficiaryhadreturnedwhatwouldhavebeenhis/hershareof
thenetincomeofthetrustestateif thenet incomewere
calculatedonthebasisofthetrustee’strustestatetaxation
statement;and
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whatwouldhavebeenthebeneficiary’stax shortfall(if any) if
thebeneficiaryhadreturnedhis/hershareofthecorrecttrust
estatenetincome.

Thedefinitionsof‘partnershipshortfallexcess’and ‘estateshortfall
excess’work on thebasisoftheeffecteachstatementmadeby the
defaultingpartneror trusteewouldhaveon thenetincomeofthe
partnershiportrust,andtheconsequencefor eachpartneror
beneficiary.To covercaseswhereanamountof assessableincome
is omittedfrom thepartnershipor trust return,section222Fprovides
thatthepersonwho omittedthe incomeis takento havemadea
statementthatthe incomehadnotbeenderived.[Clause26].

Nothingin thespecialrulesrelatingto trusteesis to betakento
meanthata trusteemaynotbe liable (asataxpayer)underanyof
theshortfallsectionsin respectof thetrustee’sown taxshortfall.
[subsections226k(2), 2268(2) and 226T(2)]

HinderingtheCommksioneretc
Therearethreesituationswhereataxpayerliable to paypenalty
maybeliable to pay afurtherpenaltyof 20%(eg., a taxpayerliable
to pay apenaltyof 25%mayhavethatpenaltyincreasedto 30%).
[sections226Xand160A.RZI - Clauses31 and18]

Thefirst situationis whereataxpayertakesstepsto preventor
hindertheCommissionerfrom discoveringpartorall of thetax
shortfall [subparagraphs 226X(b)(i) and J6OARZI(b)(i,}]. This
would include,for example,unreasonabledelayby thetaxpayerin
respondingto enquiriesby taxationofficers,orthetaxpayerfailing
to attendan interviewatatime previouslyagreedwithouta
reasonableexcuse.It would alsoincludeinstanceswherethe
taxpayerdestroyedrelevantrecords,orcolludedwith otherpersons
(aftertherelevantstatementhadbeenmade)to concealpartorall of
theshortfall.

Thesecondsituationis wherea taxpayerbecomesawareof anerror
in calculationorfactthathascausedatax shortfallandfailswithin a
reasonabletime to notify theCommissionerof theerror
[subparagraphs226X(b)(ii) and16OARZI(b)(ii)]. Thiscovers
situationssuchaswhereataxpayerreliesupon factualinformation
from athirdparty in preparingthetaxpayer’sreturn,and
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subsequentlyfinds that theinformationsuppliedwasinaccurate(eg.,
theseparatenet incomeofthetaxpayer’sspouse).Thisrule doesnot
requireataxpayerto monitor developmentsin thelaw,butrather
looks solelyat errorsof a factualnature.

Thethird situationwhereataxpayermaybe liableto furtherpenalty
is wherethetaxpayerhasbeenpenalisedin anearlieryear. If a
taxpayeris liableto penaltyfor carelessness,recklessnessor
deliberateevasion(sections2260,226Hor226J,or 16OARZA,
16OARZB or1ÔOARZC),andhasbeenpenalisedin aprior yearfor
oneof thosereasons,thefurtherpenaltyis attracted
[subparagraphs 226X(b) (iii) and16OARZI(b) (iii)]. however,if a
taxpayeris liable to penaltybecauseof theway inwhich the
taxpayertreatedthelaw asapplyingto a matter(sections226Kor
226L or 16OARZD)thetaxpayerwill only be liable tothefurther
additionaltax if in anearlieryearthetaxpayerhadtreatedthelaw as
applyingto that matterora similarmatterin thesameway.
[subparagraphs226X(b)(iv)andI6OARZI(bXiv)]

Example

• ataxpayerclaimsasadeductionin yearI legal expenses
incurredin defendingthetaxpayerfrom takeoverby a
competitor

• theshortfallcausedby theclaimwassubjectto penalty
undersection226K

• in year2 thetaxpayerclaimedadeductionfor legalfees
incurredin defendingitself from takeoverby adifferent
competitor,which alsoresultedin penaltyundersection
226K

• thefurtheradditionaltaxwould be attractedin respectof
theclaim in year2

Similar rulesapplyto imposefurtherpenaltywherepenaltyhas
initially beenattractedunderaschemesection.[section226C-

Clause31]

Vohmtaiydisdosuresdininganaudit
Wherea taxpayervoluntarilydisclosesto theCommissionerpartor
all ofa tax shortfallandanaudithascommencedoradviceof an
impendingaudit hasbeengiven,thepenaltyotherwiseattractedwill
be reducedby 20%. Forexample,wheretheshortfallwasdueto a
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failure to takereasonablecare,andthetaxpayerbringstheshortfall
to theauditor’sattention,thepenaltywill bediscountedfrom 25%to
20%. [sections226Yand160ARZJ- Clauses31 and18]

Thetaxpayer’sdisclosuremustbein writing, andmustbringall the
relevantfactsandotherinformationto theattentionof theauditor
thatwill allow theauditorto readilyidentify theamountandnature
oftheshortfall. Thedisclosureshouldbe suchthatit could
reasonablybeestimatedto havesavedtheauditora significant
amountof timeorresourcesin lookinginto thematterdisclosed.

A taxpayerneednotadmitliability in respectoftheshortfall
disclosed.A taxpayeris eligible for thediscountedpenaltywhether
ornot thetaxpayermaintainsanopinioncontraryto that ofthe
auditor,ordisputestheadjustmenttheauditormakesto the
taxpayer’sassessment.

Similarrulesapplywhereataxpayermakesavoluntarydisclosure
duringan auditof amatterin respectof which thetaxpayeris liable
topaypenaltyunderaschemesection.[section226D - Clause31]

Voluntarydisclosuresbeforeanaudit
Whereataxpayervoluntarily disclosesto theCommissionerpartor
all of a taxshortfallthatis greaterthan$1 000beforeanyaudit
actionhascommenced,thepenaltyotherwiseattractedin respectof
theshortfallwill bereducedby 80%. For example,wherethetax
shortfall is dueto afailureto exercisereasonablecare,anda
voluntarydisclosureis made,thepenaltyis discountedfrom 25%to
5%. [sections226ZandJ6OAR.ZK - Clauses31 and18]

If ashortfallvoluntarilynotified to theCommissionerbeforean
audithascommencedis lessthan$1 000, nopenaltyis attracted.
[paragraphs 226Z(d) and J6OARZK(d)]

As with disclosuresduringanaudit, disclosuresbeforeanauditmust
be in writing. Also, thedisclosuremustcontainall therelevantfacts
andotherinformation,includingtheamountof theshortfall, to
enabletheCommissionerto makeanadjustmentofthetaxpayer’s
assessment.An applicationfor a PrivateRuling in relationto a
completedtransaction,madeafterthetaxpayersrelevantreturnhas
beenlodged,would usuallyqualify asavoluntarydisclosure.

Page 98 TaxationLawsAmendment(SelfAssessment)Bill 1992



A taxpayerneednot admitliability in respectof theshortfall
disclosedto qualify forthediscountedpenalty,providedthereis full
disclosureof therelevantfactsandtheotherconditionsof the
sectionaresatisfied.

Similar rulesapplywhereataxpayermakesavoluntarydisclosure
beforean audit of amatterin respectofwhich thetaxpayeris liable
to paypenaltyunderaschemesection,exceptthatthediscountis
80%in all suchcases.[section226E- Clause31]

Commis~oner’sdiscretionreganlingwhenadisclosureismade
In someinstances,evenwhereanaudithascommencedorthe
commencementof anaudit hasbeenadvisedto a taxpayer,it may
beappropriateto grantthetaxpayerthehigherpenaltydiscountof
80%in respectof disclosures.This maybe thecase,for example,
whereanaudit of agroupof companieshascommencedanda
companywhich is apartof thegroup,but not thefocusof theaudit,
disclosesamatterwhich wasunlikely to havebeendetectedby the
audit.

To enabletheCommissionerto grantthisconcessionin the
appropriatecircumstances,theCommissionerhasadiscretionto
deema disclosureto havebeenmadeprior to thetaxpayerbeing
informedof anaudit. [sections226F,22614andJ6OARZL-

Clauses31 and18]

Wheremorethanoneshortihilsectionapplies
It is possiblethat morethanoneshortfall sectionmayapply in
respectof atax shortfall. Forexample,ataxpayermaybecareless
in makingaclaim for adeduction,andsobeliable for penalty
undersection226G,andalsobe liablefor penaltyundersection
226Kfor not havingareasonablyarguablepositionin respectof the
claim. In suchacasethetaxpayeris liableto pay only oneof the
penalties.If onepenaltyis higherthantheother(eg., if sections
22611and226Jbothapply),thetaxpayeris liableto paythehighest
one. [sections226WandJ6OARZII- Clauses31 and18]
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Thepurposeof thenewpenaltyprovisionsis toreducetherisk of
penaltiesfor taxpayerswho havenot beenculpableandto provide
standardsfor taxpayersin carryingout theirtaxationobligations.
With thisendin mind theBill prescribesspecificpenaltiesfor
breachesof thestandardssetby theBill, whichmeansthattaxpayers
will knowwhatpenaltieswill beattractedfor delinquentbehaviour.
This replacestheprevioussystemwherepenaltywasautomatically
attractedat a rateof200%,andremittedat thediscretionofthe
Commissioner.

While theBill providesasetof rulesandaccompanyingpenalties
whichwill coverall butexceptionalcases,theremaybecasesthatdo
not fit neatlyinto acategory,orfor which theprescribedratesof
penaltyareinappropriate.Forthis reasonthediscretionwhich the
Commissionerhasto remit penaltyinwholeor in part (sections227
and16OASBof theITAA) is not removedby this Bill, sothat the
Commissionerhastheflexibility to dealwith hardcasesthatmay
arise. TheAAT is ableto exercisethis powerof remissionin
appropriatecaseswhenreviewingdecisionsof theCommissioner,
andthecourtsareableto adjudicateonwhetherthediscretionwas
exercisedin accordancewith the law.

Someexamplesofwhereit maybeappropriatefor theCommissioner
to exercisethediscretionto remitpenaltiesare:

• whereanauthoritythat is materialto whethera taxpayerhasa
reasonablyarguablepositionis publishedimmediatelybeforea
taxpayerlodgesits returnof income,in circumstanceswherethe
taxpayercouldnot reasonablybe expectedto havebeenaware
oftheauthority’sexistence;

• whereataxpayer,becauseof anextraordinarytransaction,
exceedsthethresholdbeyondwhichthereasonablyarguable
positiontestapplies,andthecircumstancesofthecasearesuch
thatit would beunjustto penalisethetaxpayersolelyby reason
offailing thattest;
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wheretheapplicationof thespecialrulesin respectofpartners
andtrusteesimposesanoverlyburdensomepenaltyon the
defaultingpartneror trustee.

G~dfafth
TheAugust1991 informationpaper‘Improvementsto Self
Assessment- Priority Tasks’outlinedhow certain‘good faith’
considerationswouldbe takeninto accountfor thepurposesof the
newpenalties.Thesearecoveredby theBiil in anumberof areas.
Forexample,ataxpayerwho hasbeenmisguidedby advicefrom
theATO orby anATO administrativepracticewill notbesubjectto
penaltyon ashortfallcausedby relyingon theadviceorpractice
[sections226VandI6OARZG - Clauses31 and18]. Also, for the
purposeof determiningwhetherataxpayerhasexercisedreasonable
care,it will be relevantto considerwhether:

• thetaxpayerhasgenuinelymisunderstoodtherequirementsor
theapplicationof the law;

• thetaxpayerhasmadean isolatedarithmeticor transposition
errorthatwashonestlymade;

• thetaxpayerdid not know andcouldnot reasonablybe
expectedto haveknownorsuspectedthatastatement
misrepresentedthetrueposition.

Finally, theretentionof theCommissioner’sdiscretionto remit the
penaltiesotherwiseattractedcoversany ‘goodfaith’ considerations
not specificallypickedupby theBill.

Iand review
Penaltiescoveredin this chapterwill beassessedby the
Commissionerandthetaxpayernotified accordingly(sections227,
16OARLand16OARM). TheBill amendssection14Z5ofthe
AdministrationAct sothatall penaltiesimposedundertheshortfall
sectionsortheschemesectionswill besubjectto full reviewrights,
includingaright to reviewby theAAT irrespectiveof theamount.
[Clause6]

Whereanamountof penaltywould otherwisebe lessthan$20,the
amountis increasedto $20. [section226Z8 - Clause31]
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Chapter 5
Interest
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Key Features

This chapterdealswith therequirementsfor taxpayers
to payinterestin thosecaseswhereanyamountsof
incometax areunderpaidorpaid late.Thekey
featuresare:

• taxpayerswill be requiredto pay intereston all
debitamendmentsissuedasa resultof an
underpaymentof tax;

• taxpayerswill berequiredto pay interest(in
additionto a latepaymentpenalty)on all income
taxpaymentsmadeafterthedue date;

• theexistinglatepaymentpenaltywill be reduced
from thepresent20%perannumto 8%per
annumto complementthenewinterestsystem;

• interestpaidto theATO will bedeductiblefor
all taxpayers;

• therateofinterestpayableby taxpayerswill be
setperiodicallyby referenceto theweighted
averageyield for 13 WeekTreasuryNotetenders
plus 4%,andwill normallybeadjustedonasix
monthly basis.

~ -
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Summary of ProposedAmendments
TheBill giveseffectto changesannouncedin section7 of the
August1991 informationpaperentitled‘Improvementsto Self
Assessment- Priority Tasks’.

Theamendmentsproposedby theBill will providefor interestto be
paidby taxpayersin relationto theunderpaymentor latepayment
of incometax andwill makeassociatedchangesto latepayment
penalty.Theseamendmentswill affectexistingprovisionsdealing
with latepaymentpenaltyandinterestonunderpaymentsandwill
introducenewprovisionsdealingwith thepaymentof interestby
taxpayersin specificsituations.

TheBill will amendtheITAA to give effectto thenewinterest
provisionsandto separateinterestandpenalties.Therateof
interestis to bebasedonmarketratesandtheBill will makeinterest
paidto theATO deductibleto all taxpayers.

Interestwill bepayableby taxpayersin circumstanceswhere
penaltiesnow apply for latepaymentandunderstatementof taxable
income(wherethis resultsin anunderpaymentof tax) andin those
casesof non-culpableunderpaymentof taxwhereinterestis now
payable.Thepaymentof statutoryinterestin circumstanceswhere
penaltyprovisionsnow applyfor late paymentof tax or
understatementof taxableincome(andhenceunderpaymentof tax),
is to becomplementedby changesto thepenaltyprovisions. See
Chapter 4.

TheBill appliesto all incometaxpayers.However,in recognition
thatfull selfassessmentarrangementspresentlyapply to some
taxpayers(ie., companiesandsuperannuationfunds)a numberof
provisionsin theBill dealspecificallywith thesetaxpayers.

Explanation of ProposedAmendments

InterestforuixIeip~’metitoftax

A taxpayerwill beliable to pay interestwhereanamendmentof an
assessmentincreasesthetax liability of thetaxpayer.Interestwill
applyregardlessof whethertheincreasein tax liability alsoattracts
penaltyunderthepenaltyprovisionsofPartVII of theITAA as
modifiedby thepenaltyprovisionscontainedin this Bill. [section
17OAA - Clause 21]
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TheexistingsectionI7OAA providesfor thepaymentof interestby
ataxpayerwhereanamendmentofanassessmentis madeincreasing
thetaxpayer’sliability. However,by virtueofsubsection17OAA(2),
this requirementto pay interestonanunderpaymentoftax doesnot
extendto taxpayerswho areliableto pay additionaltax by wayof
penaltyimposedunderthepenaltyprovisionscontainedin PartWI
of theITAA. This is becausetheexistingpenaltyprovisionshave
beenadministeredto includeaperannumcomponentto compensate
the Revenuefor nothavingthefundsfor therelevantperiod.The
newpenaltyprovisionsdonotseekto compensatetheRevenuefor
thetimevalueof money,butrather,penalisespecifiedculpable
behaviour.SeeChapter4.

Thenewsubsection17OAA(1AA) will ensurethat interestis
payablewhereanassessmentis amendedirrespectiveofwhetherthe
taxpayeris liable to apenaltyunderPartWI. Similarly, interestwill
applywherea determinationis amendedevenwherepenaltyis
payable.[subsections J7OAA(IAA), 17OAA(2) - Subctauses21(a)
and(b)]

Theexistingsubsection17OAA(2), whichpreventsinterestunder
subsection17OAA(1) beingimposedwhereadditionaltaxunderPart
WI hasbeenimposed,will bedeleted.

Undertheexistingsubsection17OAA(3), interestcanbeimposedon
ataxpayer,apartneroratrusteein caseswhereanamended
assessmentis madeincreasingtheliability of thetaxpayer,the
partnerorthetrusteeto additionaltax. This subsectionwill be
amendedto reflectchangesmadeby thenewpenaltyprovisionsof
theBill. As aresultof therepealofsection223[Clause27], the
referenceto subsections223(2)and223(4)in paragraph
17OAA(3)(b)will bechangedto reflectthenewspecialrulesunder
which apartnerortrusteemaybeliable to payaddtionaltax under
PartWI. Thereferenceto subsection223(2)in subparagraph
170AA(3)~b)(ii)will bechangedto ‘sections226N,226Por226Q’;
andthereferenceto subsection223(4)in subparagraph
I7OAA(3)(b)(iii) will bechangedto ‘sections226R,226Sor22Cr.
(Subclauses 21(c) and 21(d)]
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To ensurethat interestwill bepayableby relevantentities(ie.,
companiesandsuperannuationfunds)from theprescribedduedate
for lodgmentof theoriginal returnandpaymentoftax to the issue
dateofthenoticeof amendedassessment,section17OAAis to be
amended.Subparagraph170AA4(a)(i)will beamendedto only
apply to taxpayerswhoarenotrelevantentities[subparagraph
170A4(4)(a)(:)- Subclause21(e)].Forrelevantentities,theBill
will insertanewsubparagraphwhichprovidesthattheperiodin
respectofwhich interestis to bepaidin relationto anamended
assessmentis to commenceon theday on which therelevantentity
is requiredto makeapaymentundersection22IAZD(b), orwould
havebeenrequiredto makesuchapaymentbutfor thefact thatno
amountof incometaxis payableortheamountof incometax
specifiedin thereturndoesnotexceedtheinitial payment.
[subparagraphJ7OAA(4)(a)(ia) - Subclause21(f)]

Theexistingparagraph17OAA(4)(b)andsubsection17OAA(7),
whichspecifytherateatwhich interestis to becalculated,arebeing
amendedsothattherateorratesof interestto beusedwhen
calculatinginterestundersection17OAAwill beascertainedin
accordancewith thenewsection214A. [paragraph 1 7OAA(4)(b)-

Subclauscs21(g)and (It)]

Theexistingsubsection17OAA(6) containsanumberof provisions
whicharerequiredto enableinterestto becalculatedin caseswhere
an assessmentis issuedto ataxpayersubsequentto an earliernotice
advisingthetaxpayerthatthetaxableincomeof thetaxpayerforthe
yearof incomewasnil or that no taxwaspayableon thetaxable
income. Throughtheamendmentsbeingmadeto subsection
I7OAA(7), theBill will ensurethatin respectof relevantentities
with nil taxableincomeor no taxpayablefor ayearof income,the
Commissioneris deemedto haveserveda noticeto theeffect that
thetaxableincomeof thetaxpayerfor theyearof incomeis nil or
thatno tax is payable. In addition,theBill alsoprovidesthatin
respectof suchanoticefor relevantentities,theduedateof the
notionalassessmentis to be theday thatwouldhaveappliedunder
subparagraph17OAA(4)(a)(ia). Thischangeensuresthat when
interestis payableby arelevantentity undersection17OAA, the
commencementdateof theperiodin which interestappliesin
respectofaparticularyearof incomewill be thesamefor all
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taxpayers,regardlessof whetherinterestin beingimposedin an
original oramendedassessment.[subsection J7OAA(7) - SubcIause
21(h)]

Theexistingpowerof remissionin section17OAA(11)will applyto
interestpayableundersection17OAA.

InterestandpenaltyforMepaymentoftax
Section207ofthe1TAA currentlyimposesadditionaltax,by way
of a20%perannumlatepaymentpenalty,whenanyamountof tax
remainsunpaidafter the timewhenit becamedueandpayable.This
sectionis beingamendedto providefor theseparateimpositionof
penaltyandinterestwhentaxis paidlate. Insteadof theexisting
20%perannumlatepaymentpenaltypayableundersection207, a
taxpayerwill be requiredto pay both:

apenaltyfor notpayinganamountof tax by theprescribedor
notified duedatefor payment;and

interestat thestatutoryrate,to compensatetheRevenuefor
beingdenieduseof thefundsfor theperiodsincetheduedate
for payment.

Section207 is beingamendedto reducethelatepaymentpenaltyto
8%,andanewsectionis beinginsertedrequiringataxpayerwhois
liable to pay thepenaltyto alsopay interestat therateprescribed
undersection214A.[sections 207 and207A - Clauses23 and24]

PenaltyforMepaymentoftax
Thepenaltyfor latepaymentis to bechangedto 8%perannumof
the amountunpaid. It will still becalculatedfrom thetimewhenthe
tax becamedueandpayable.Thispenaltyis dueon adaily basis
while any amountof tax thatis duefor paymentremainsunpaid.
[section207- Subclause23(a)]

For taxpayerswho arenoton full selfassessment,the latepayment
penaltyandinterestis to bepayableon anyamountof incometaxor
provisionaltax paidaftertheduedateforpaymentspecifiedin a
noticeof assessmentorothernoticeissuedto thetaxpayerby the
ATO.
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Fortaxpayerswho areon full selfassessment(relevantentities)the
latepaymentpenaltyandinterestis to bepayableon any amount
paidaftertheprescribedduedatefor payment.In thecaseof
amountspayableon assessment,the latepaymentpenaltyand
interestis to apply to any amountof tax paidaftertheduedatefor
lodgmentof thereturnfor therelevantyearof income. To give
effectto this requirement,theBill providesthatfor latepayment
purposes,taxunderparagraph221AZD(b) is to betakento be due
andpayableon theduedatefor thefurnishingof thereturnforthe
relevantyearofincome.[paragraph207(JAA,}(a) - Subclause
23(’b)(a)]

For thepurposesofcalculatinglate paymentpenaltyandinterestfor
relevantentities,theamountof tax thatis takento bedueunder
section221AZDis to be theamountof incometaxspecifiedin the
taxreturnfor therelevantincomeyea;reducedby any creditsor
offsetsallowedwithin themeaningofsubsection22IAZE(6).
[paragraph 207(1AA)(b) - Subclause 23(b)(b)]

Thischangeis requiredto avoidthesituationof anamountfor a
relevantentitybeingtechnicallyoverduebetweentheduedatefor
lodgmentofthereturnandtheactualdateof lodgmcnt,eventhough
no amountis ultimatelypayableasaresultof beingoffsetby
credits,eg.,deductionsfrom prescribedpayments,which do not
ariseuntil anassessmentis made.In caseswhereareturnis lodged
late, theassessmentis deemedto bemadeon thedateof lodgment.

Underthe existingsubsection207(1B),wherea judgmentdebt
carriesinterest,thepenaltyotherwisepayablefor latepayment
undersection207 is reducedby theamountof thejudgmentdebt
interest.Underthenewinterestarrangements,judgmentdebt
interestis only to be offset againsttheinterestimposedby thenew
section207A(1)andnotagainstthepenaltyimposedby theexisting
section207. TheBill giveseffectto this newrequirementby
changingsubsection207(1B)to deleteall referencesto thepenalty
undersection207beingoffsetby anyjudgmentdebtinterest.
[Subclause23(c)]
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Theexistingsubsection207(3)makesit clearthatfor thepurposeof
calculatinglatepaymentpenaltyfor thelatepaymentof tax, an
outstandingamountof ‘tax’ includesanyadditionaltax imposed
underPartVII of theITAA. Thiswill continueto be thecase,but
giventhechangesbeingmadeby this Bill to separatepenaltiesand
interest,it is necessaryto includeinterestundersection17OAA and
additionaltax underPartVII. [Subclause23(d)]

InterestforMepaymentoftax
Interestat thestatutoryrateis alsoto bepaidonany amountof tax
unpaid,calculatedin thesamemanneraslatepaymentpenaltyunder
section207,from thetimewhenthetaxbecamedueandpayable.
Theinterestwill be dueon adaily basiswhileany amountoftax
thatis duefor paymentremainsunpaid.[subsection207A(1).
Clause24]

Forrelevantentities,asexplainedabove,in determiningtheamount
of tax that is to besubjectto interestfor late payment,thetax
specifiedundersection221AZL) in a returnis to bereducedby any
offsetsorcreditsallowedwithin themeaningofsubsection
221AZE(6).[subsection207A(2)- Clause24]

With respectto thelate paymentof frankingdeficit tax, the
amendmentsmadeto subsection16OARW(2)[Schedule3-
Subclause33(3)]providethatlate paymentpenaltyundersection
207is only to apply from 30 daysafterthe issueofan amended
assessmentadvisingthatan additionalamountof frankingdeficit tax
is payable.Howeve;interest(underthenewsection207A)forthe
latepaymentoffrankingdeficit taxis to accruefrom theday on
which frankingdeficit tax is dueandpayablein accordancewith the
existingsection16OARU(ie., from 1 monthaftertheendofthe
frankingyear).As theexistingsubsection16OARW(2)causes
section207penaltyto accrueat areducedratefrom thatdateuntil
30 daysaftertheamendedassessment,theamendedprovision
effectively continuestheexistingpolicy ofthe law. Section207A
containsatechnicalsubsectionto ensurethat in thosecaseswhere
subsection16OARW(2)appliesto an amount,interestundersection
207A is calculatedfrom theearlierdate.[subsection207A(3)-

Clause24]

Undertheexistingsubsection207(1A),theCommissionerhasthe
powerto remit latepaymentpenaltywherehe is satisfiedthat there
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arespecialcircumstancesthatcontributedto thedelayin paymentof
thetax inwhich, havingregardto thosecircumstances,it wouldbe
fair andreasonableto remit all orpartof thepenalty.

Similarly, in respectof theinterestassociatedwith the latepayment
of tax, therewill bea needfor aprovisionto allow the
Commissionerto remit the interestin thosecaseswherethereare
specialcircumstanceswhichmakeit fair andreasonablefor the
interestto beremitted.

However,asdistinct from theremissionof latepaymentpenalty,
interestis only to be remittedin very exceptionalcases,giventhatit
representscompensationto theRevenuefor thetimevalueof money
fortheperiodthat theRevenuehasbeendenieduseofthefunds.
Thusin contrastto theremissionprovisionfor late paymentpenalty,
which hasregardto exceptionalcircumstancesthat contributedto
thedelayin paymentofthetax, theremissionprovisionin respectof
interestwill bemore limited. TheBill providesa provisionidentical
to theexistingremissionprovisionin respectof section17OAA
interest,which allows theCommissionerto remit interestin those
caseswheretherearespecialcircumstanceswhich makeit fair and
reasonablefor the interestto be remitted. [subsection207A(4)-

Clause24]

As mentionedabove,whereajudgmentdebtcarriesinterest,any
interestpayableunderthenewsection207Ais to beoffset by the
amountofthejudgmentdebtinterest. [subsection207A(5) -

Clause24]

Theexistingsubsection207(2)makesit clearthattheCommissioner
maysueforrecoveryof any tax unpaidassoonasthetaxbecomes
dueandpayable,notwithstandingthat apersonis liable to pay
additionaltaxby wayof penaltywhenanamountof tax remains
unpaid.Thissubsectionwill continuetooperatein respectof
penaltyimposedundersection207. ThisBill will insertasimilar
subsectionin respectof interestimposedunderthenewsection
207A. [subsection207A(6)- Clause24]

A provisionsimilar to thatcontainedin theexistingsubsection
207(3)in respectofpenaltyfor latepaymentis alsorequiredin
respectof interestfor late payment.TheBill giveseffect to this
requirementby makingit clearthat interestfor latepaymentcanbe
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imposedunderthenewsection207Aonan amountof tax thatcan
includeinterestorpenaltyimposedundersection17OAAorPartVII
of theITAA. In otherwords,if thebalancepayablefor an
assessment,which includesinterestundersectionl7OAAorpenalty
underPartVII, orboth, is notpaidin full by theduedate,penalty
undersection207andinterestunderthenewsection207Acanbe
imposedon thetotal taxoutstanding.[subsection207A(7)-
Clause24]

Interestnfrs
Whereataxpayeris requiredto pay interestundersection17OAAor
207A, therateat which interestis to becalculatedin respectof any
specificperiodof timeis thestatutoryrateof interestapplicableto a
givenperiodoftime.Giventhat interestis meantto compensatethe
Revenuefor thetimevalueof money,therateatwhich interestis to
bepaidby taxpayers,which is basedonmarketrates,will bevaried
periodicallyto reflectinterestratemovementsin themarket.

Therateof interestthatis to applyfor a givenperiodoftime will be
publishedin theGazetteby theCommissionerbeforetheratetakes
effect. A newinterestratewill normallybepublishedto applyfor a
six monthperiod,commencingon 1 Julyand1 Januaryeachyear.

Therateatwhich interestis to becalculatedin respectof anyperiod
falling within thefirst six monthsin afinancialyearis theweighted
averageyield setat the last tenderfor the13 WeekTreasuryNote
beforetheendofApril precedingthefinancialyear,increasedby
4percentagepoints. [subsection214A(3)- Clause25]

This is bestillustratedby anexample.If theweightedaverageyield
for thelastweekly tenderfor the 13 WeekTreasuryNotebeforethe
endof Apr11 1992was7.0%,therateto be usedin calculating
interestundersection17OAAor207Ain respectof thesixmonth
periodcommencingon 1 July 1992would be 11%.

Similarly, therateatwhich interestis to becalculatedin respectof
anyperiodfalling within thelastsix monthsin afinancialyearis the
weightedavengeyield setatthe lasttenderfor the13 Week
TreasuryNotebeforetheendof Octoberin that financialyear,
increasedby 4 percentagepoints. [subsection214A(4) - Clause25]
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Whileanewratewill normallybesetto apply from the
commencementof thestandardsix monthperiod,it is possible
duringlengthyperiodsofstableinterestratesfor therateset for a
particularsix monthperiodto beusedfor a further six month
period. [subsection214A(5)- Clause25]

In situationswheretheinterestratein relationto asix monthperiod
wouldnot differ by morethanonepercentagepoint from the interest
rate for the preceding six month period, it is possible for the earlier
rateto beusedfor afurtherperiod.In such cases,the Treasurer must
determinethat theratefor theprecedingperiodwill betheratethat
will applyfor thenewperiod. [subsection214A(6)- Clause25]

For example,if theratefor thesixmonthperiodcommencingon
1 July1992was11%andthenewrate(basedon theweighted
averageyieldsetatthe lastweeklytenderfor the13 WeekTreasury
Notebeforetheendof October1992)would havebeen11.8%,the
Treasurercoulddeterminethat 11%shouldcontinueastherateto be
usedfor thesix monthperiodcommencingon 1 January1993.On
theotherhand,if thenewratewouldhavebeen10.2%,the
Treasurercoulddeterminethat 11%shouldcontinueto beusedfor a
furthersix monthperiod.

Theaboveprovisions[subsections214A(5)and214A(6)]are
designedto avoidadministrativedifficultiesassociatedwith
changingtherateofinteresttoofrequently.This is particularly
relevant for taxpayers who are on full self assessment,astheywould
beexpectedto calculatetheamountof any interestpayableby them
whenanytax is pald late.However,while seekingto minimisethe
numberof changesin interestrates,thereis aneedto protectthe
Revenuein situationswheretherearelargemovementsin interest
ratesoverashortperiodof time.In thesesituations,theBill allows
theTreasurerto determinethatanewrateof interestis to applyfor a
certainperiod,basedon theweightedaverageyield setat the last
weekly tenderforthe 13 WeekTreasuryNotefor amonthother
thanthe relevantApril or October.[subsection214A(5)-

Clause25]

In settingarateof interestthatis to apply to aparticularperiod,the
rateis to be limited to amaximumofonedecimalplace.To give
effect to thisrequirement,theBill providesthattheratemustbe
roundedupwardsto onedecimalplace.[subsection214A(7)-

Clause25]
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Forexample,if theratebasedon theweightedaverageyield setat
thelastweekly tenderfor the13 WeekTreasuryNotebeforetheend
of April was10.95%, therateforthenextperiodwouldbesetat
11%. On theotherhand,if theratewas10.94%insteadof 10.95%,
theratewouldbesetat 10.9%andnot at 11.0%.

With therateof interestto apply in differentperiodsof timebeing
subjectto periodicreview,thereis arequirementthat therateto
applyin respectof a givenperiodbepublishedbeforetheratecan
comeinto effect.TheBill providesthatbeforeanewratecomesinto
effect, theCommissionermustpublishthenewrateforaparticular
periodin theGazette.[subsection214A(8)- Clause25]

Deductionfor intei~tpiynxnts
Wherea taxpayeris requiredto payinterestundersection17OAAor
207Afor theunderpaymentor latepaymentof tax, thetaxpayerwill
beableto claim adeductionfor theinterestexpenditure.

TheBill will amendsubsection51(5) of theITAA to allow all
taxpayersto claimadeductionfor any interestexpenditurethat
consistsof interestundersection17OAAor 207K That is, all
taxpayers,not jnstbusinesstaxpayers,will beableto deductfrom
assessableincome,interestpaidunder these sectionsto theATO.
Thiswill removethepresentlackofsymmetryin thetax treatment
of interestpald to theATO andinterestpaldby theATO. The
deduction will beableto beclaimedin the incomeyearin whichthe
interestexpenditureis incurred. [subsection51(5) - Clause16]

Othe
Furtheramendmentsto theITAA aresetout in Schedule3 to the
Bill. Thesechangesdealwith theamendmentof anumberof
existingprovisionsthatextendthe scopeof section207or extend
their ownscopeby referring to section 207.

Given the changes made by thisBill to impose interest on late
paymentsunderthenewsection207Aandtheamendmentsto
section17OAA to enableinterestto be imposedon all
underpayments(evenwherepenaltyunderPartWI of theITAA is
imposed)it is necessaryto amendanumberof existingprovisions
thatmakereferenceto additionaltax undersection207orPartWI.
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Theseamendmentsarenecessaryto ensurethatinterestunderthe
newsection207Aand the amendedsection17OAAis alsoincluded,
asapplicable,in therelevantexistingprovisionsthat makereference
to additionaltax under section 207ofPartVII. [Subclause33(3)]

App&aüonofinteitsipmvisions
The amendments to section51 madeby thisBill will only apply to
interestpaidundersections17OAAor207A in respect of
assessmentsin respectof the1992-93yearof incomeandall
subsequentyearsof income. [subsection 34(1) of the Self
itssessmentAct- Subclause 34(1)]

Theamendmentsof section17OAAmadeby this Bill will only
apply to assessmentsin respectof the 1992-93yearof incomeand
all subsequentyearsof income. Thismeansthatfor mosttaxpayers
thenewprovisionswill apply to theunderpaymentof tax in respect
of the incomeyearcommencingon 1 July 1992.However,in the
caseoftaxpayerswho haveadoptedanaccountingperiodwhich
commencesprior to 1 July 1992in lieu of theyearof income
commencing on 1 July 1992,thenewprovisionswill applyto any
underpaymentof tax in respectoftheaccountingperiodadoptedin
lieu oftheyearof incomecommencingon 1 July 1992.For
example,for ataxpayerwhose1991-92yearof incomeendedon30
April, thenewprovisionswill first apply to theyearof income
commencing on 1 May 1992. [subsection34(4)oftheSelf
AssessmentAct- Subclause34(4)]

Similarly, theamendmentsof section207 and207A madeby this
Bill will only apply to latepaymentsof tax in respectofthe
1992-93yearof incomeandall subsequentyearsof income.
[subsection34(5)oftheSeJfAssessmentAct- Subclause34(5)]

Theamendmentof section16OARW(2)madeby this Bill will only
apply to the late paymentof taxin respectof afrankingyear
commencing on or after 1 July 1992.[subsection34(5) of the Self
4ssessmentAct- Subelause34(5)]

In the caseof thelate paymentof provisionaltax, including
instalmentsofprovisionaltax, thenewprovisionswill only apply to
the latepaymentofprovisionaltax in respectofthe 1993-94yearof
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incomeandall subsequentyearsofincome.Formost taxpayers,this
will beprovisionaltaxthat is due after1 July 1993.[subsection
34(6)oftheSelfAssess,nentAct. Subclause34(6)]

AmendmentofInterestonUndeipaymenisAct
The Bill insertsanew subsection into section 3 of the Interest on
UnderpaymentsAct to makeit clearthat any interest that is payable
undertheJTAA that is atax is imposedby the Interest on
UnderpaymentsAct. Any interestthat is payable under the 1TAA
that is not a tax is not imposed by the Interest on Undexpayments
Act. [subsection3(2) oftheIntereston UnderpaymentsAct-

Clause38]
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Chapter 6
Electionsand
Notifications
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Key Features
Thischapterdealswith howelectionsandoptions
availableunderthe law areto bemadeby taxpayers
undera selfassessmentsystem.Thekey featuresare:

• taxpayers, in most cases, will no longer be
requiredto prepareandlodgewrittennoticesof
elections;

• electionsmadeby agreementsbetweentaxpayers
will be required in writing andneedto bekept
by taxpayers;

• electionsandnotificationsaffectingthetaxation
treatmentof future transactions or events, or
whichcausetheCommissionerto takesome
action in relation to an assessment, will still be
required to be in writing andlodgedwith the
Commissioner;

• theCommissionerretainsthepowerto extend
thetime for makinganelection.

~ ~jfithj~!~;Lrn~j !.! . .
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Summary ofProposedAmendments
The Bill giveseffect to changesannouncedin section12 of the
August 1991 informationpaperentitled‘Improvementsto Self
Assessment- Priority Tasks’.

Theamendmentswill havetheeffectthatmostelectionsand
notificationsrelevantto thecalculationof taxableincomewill no
longerbe requiredin writing.

Thereareanumberof instancesin theITAA wheretaxpayerscan
decide,by wayof an election,what law is to apply to a particular
setof facts. Theseelectionsallow taxpayersto advisethe
Commissionerof theirchoiceof theprovisionto be appliedin
determiningtaxableincome. Making anelectionmayenablethe
taxpayerto tell theCommissioner,for example,how muchof an
amountof incomeis assessableorhow muchof anitem of
expenditureis deductible.Thepresentlaw generallyrequiresan
electionto bein writing andlodgedwith theCommissionerbefore
it is effective.

Following themovein 1986-87to aselfassessmentsystemof
taxation,tax returnsareno longersubjectto technicalandother
scrutinyprior to assessment.ThismeansthattheCommissionerno
longerneedsto considerthe informationprovidedby taxpayersin
theirtax returns. Instead,theCommissionercanrelyonsection
169A of theITAA in makinganassessmentandaccept,without
examination,statementsby taxpayersof assessableincomeand
allowabledeductions.Therequirementsthat electionsbe in writing
andlodgedwith theCommissionerareinconsistentwitha system
where the Commissioner will not look at the writtenelections. In
thesecircumstances,thereisgenerallynopracticalpoint in
electionsbeinglodgedwith theCommissioner.

D~fi~

Theamendmentsproposedby theBill will havetheeffectthatthe
majority of electionswill nolongerberequiredto bemadein
writing andlodgedwith theCommissioner.Theneedto give
certainnoticesto theCommissionerwill alsobe removed.The
processof makingan electionwill involve thetaxpayerdeciding
whichprovisionoftheITAA is to beappliedin calculatinga
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componentof taxableincomeandkeepingarecordwhichverifies
thecalculation. Whetherornota taxpayerhasmadeanelectionwill
beevidentfrom theserecordsand in the calculation of taxable
incomeasdisclosedin thetaxreturn. Taxpayerswill still be
required to make elections by a particulardate,usuallyon orbefore
theduedatefor lodgingtherelevanttaxreturn. TheCommissioner
will be ableto extendthisperiodwherehe considersit appropriate.

In almost every caseanelectiongivesataxpayertheoptionto
overridetheordinaryoperationof thelaw. An exampleof this
occursin section 268 of the ITAA. An insurancepaymentto a
grazierfor a lossoflivestockis ordinarilyassessableincomein the
yearin which it is received. But subsection268(2)allowsa
taxpayerto electinsteadtospreadaninsurancerecoveryoverafive
yearperiod. In thisway, thetaxpayercanstoptheapplicationof the
ordinarylaw anddeterminethat theinsurancepaymentis assessable
in themannerchosenby thetaxpayer. Taxpayerswill no longerbe
requiredto notify theCommissionerofthis typeof election.
[Schedule1- Clause33]

Someelectionsandnotificationsallow two or more taxpayers, by
agreement,to decidewhat law is to apply in aparticularcase.An
exampleis theelectionunderparagraph800(6)(c). Thatelection
allows companiesin thesamecompanygroupto transferlosses
amongthegroup. At present,thepublicofficersof thetransferor
andtransfereecompanymustgive anoticeto theCommissioner
statingthattheright to thedeductionfor a losshasbeentransferred.
This requirementis to be removedfrom thelegislation[Schedule2
- Clause33]. Instead,it is to beaconditionof thetransferthatthe
incomecompanyandthelosscompanyagreein writing, before
lodgmentof the incomecompany’staxreturnfor therelevantyear,
thattheright to theallowabledeductionshouldbetransferred.
Theseagreementswill be requiredtobekeptby thetaxpayerswith
theirtaxationrecords.

Similarchangeswill be madeto other provisions in the law where
two ormoretaxpayersmayenterinto an agreementwhich allowsan
electiontobemadethat effectsthecalculationof taxableincome.
In thesecasestaxpayerswill nolongerbe requiredto lodgethe
noticesofelectionwith theCommissioner.A writtenagreement
will be requiredwhich taxpayerswill haveto keepwith their
taxationrecords.
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Notictsotherthanelections
Thereis aninstance,not involving an election,whereataxpayer
mustprovideacertificateto theCommissioner,in supportofa
claim for a rebate. The instanceis wherea taxpayerwantsto make
a claim for a rebate in respect of a dependant invalid relative (under
section159J). A taxpayermakingsuchaclaim mustprovidethe
Commissionerwith acertificateissuedby anauthorisedmedical
practitioner,confirmingthe invalidity of the dependant. The
requirementfor thecertificateis to beprovidedto theCommissioner
is beingremoved[Schedule4- Clause33]. In future a taxpayer
claiminganinvalid relativerebatewill be requiredto obtaina
certificatebutnot to notify theCommissioner.

Someelectionsstill tobeinwriting
The nature of some elections and notificationsis that theywill still
berequiredto be in writing andlodgedwith theCommissioner.
Many oftheseelectionsaffectthetaxationtreatmentofa future
transactionorevent. Othersarenecessaryfor theCommissionerto
beableto processassessments.

Theelectionswhichprovidefor miscellaneousroll-overrelief from
capitalgainstax on disposalof certainassetsareexamplesof
electionswhichdo not haveany taxeffect in theyearof electionbut
will haveaneffectin a later year. An exampleis section16OZZN,
wherethetaxpayerelectsfor roll-overrelief on thetransferof an
assetto awholly ownedcompany.Theeffectofthis electionis to
delayany taxationconsequenceofthe initial disposaluntil theasset
is disposedof by thewholly ownedcompany,possiblymanyyears
aftertheelectionis made.If theelectionpreservesthe
pre-20September1985statusof theasset(ie., capitalgalnstax
free),anysubsequentgainon thedisposalwouldbetax free. Onthe
otherband,any subsequentlossondisposalwouldnotbedeductible
againstothercapitalgains.

If a taxpayerdid notgive theCommissionernoticeof theelection
madeundersectionI6OZZN, it would be possibleto walt for the
consequenceofasubsequentdisposalandchoosethebestresultfor
thetaxpayer. If acapital losswasmade,thetaxpayercoulddenythe
existenceof anelection. If acapitalgainwasmade,thetaxpayer
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couldsaythat therehadbeenanelection.For thisreason,elections
like this will still haveto bemadein writing andlodgedwith the
Commissioner.

There arealsotwo instanceswherethe Commissionerneedsto
benotified ofa particular eventbeforean assessmentcan be
made.

The first instanceis wherea primary producerelectsunder
section 158A, to opt out ofthe averagingsystem.Unlessthe
Commissioner is told about suchan election,assessmentswould
continue to be madeon the basisthat the taxpayer is entitled to
incomeaveraging.

The other instanceis wherea taxpayer wants to be giventhe
benefit ofhaving a lower effectivetax rate applied to taxable
incomeunder section59AB. Thisprovision ofthe law provides
relief to a taxpayer whosebusinesshasceasedbecausedepreciable
plant hasbeendisposedof, lost or destroyed,eg.,becauseof a fire,
and wherethere is an amount included in the taxpayer’s assessable
incomebecauseofthe disposal,eg.,wherethere was an insurance
recovery. In thiscase,the Commissionerneedstobe told about the
taxpayefselection sothat theordinary rates of tax are not applied to
taxableincome.

Thesetypesof electionswill stilt haveto begivento the
Commissionerin writing.

Any notification that would causetheCommissionerto exercisea
discretion will notbe removedat this stage. It would not make
senseto removethe needto make thesenotifications while the
ascertainmentofa componentof taxable incomewas dependenton
the Commissionerbeingadvisedto exercisea discretion. An
exampleofthis type of noticeis thenoticethat may be given under
subsection31(3),wheretaxpayerscan notify theCommissionerthat,
for reasonsof obsolescenceor any otherspecialcircumstances,they
wish to adopt a valueoftrading stockwhich is lower than the lowest
valueapplicableundersubsection31(1). Suchavalueis not
availableunlesstheCommissionerdeterminesthatthevalueis fair
andreasonable.Otherexamplesofthesetypesof noticearein
subsections63A(3),63A(7),80A(2),1O2AAZD and 300B(1).
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Explanation of ProposedAmendments

The amendmentsthatwill removetherequirementto lodgewritten
electionsaresetout in Schedule 1 ofthe Bill. fSubclause33(1)]

The amendmentsin Schedule1 apply to electionsmadeon or after
the date of Royal Assent[Clause2]. However,if RoyalAssent
occursbefore 1 July 1992the amendmentswill only apply to
electionsmadeon or after 1 July 1992. [Subclause34(9)]

The following provisionswill be amendedto removeanyreference

to electionsbeing in writing and lodged with the Commissioner.

subsection26AAC(4E) subsection26AAC(8B)
subsection26AAC(ISB) subsection26B(5)

subsection26BA(8) subsection34(2A)

subsection36AA(6) subsectionS1AE(9)

subsection56(1AB) subsectionS7AK(9)

subsectionS7AM(32) subsection79E(7)

subsection80(2D) subsection82KY(1)

subsection88(6) subsection1O2AAX(4)

subsection 116D(1) subsection 122M

subsection123BB(2) subsection124AD11(2)

subsection124AG(3) subsection124A11(4AB)

subsection124UA(3) subsection124ZAE(2)

subsection275B(5) subsection279(6)

subsection290A(3) subsection401(4)

The following provisionswill be amendedto removethewords
requiring electionstobe in writing.

subsection36(7) subsection36AAA(14)

paragraph 148(6)(a) paragraph 148(6)(b)

subsection160M(1IC) subsection461(4)
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The following provisions will be amendedto removewords
referring to writtenelections.

subsection26AAC(15A) paragraph 34(2)(a)
subsection36AAA(4) subsection79E(6)

subsection80(2C) subsection122D(4)
subsection122DB(4) subsection122DD(4)

subsection122DF(4) subsection122D0(6A)

subsection122H(1) subsection12211(2)

subsection122J(4BA) subsection122JE(6)
subsection122JF(3) subsection124ADH(1)
subsection124A0(1) subsection124AC1(2)

subsection124AH(4AA) subparagraph 401(3)(d)(i)

subparagraph461(3)(c)(i)

The following provisions will be amendedto removethewords
requiringelectionsto be lodgedwith the Commissioner.

paragraph 36A(2)(d) subsection116D(2)
paragraph 148(6)(c) subsection1S9OZS(5)

subsection159GZT(7) subsection1S9GZU(5)

subsection1590ZV(5) subsection1590ZW(5)

subsection16OZSA(2) subsection1ÔOZZQ(SA)

subsection16OZZQ(5B) subsection16OZZQ(11A)

NotificationsaMiequests
Further amendmentsrelating to noticesand requestsaresetout in
Schedule2 of theBill. [Subclause33(2)]

The amendmentsmadeby Schedule2 apply toagreementsand
electionsmadeon or after the later of 1 July 1992or the dateof
Royal Assent. The amendmentsdo not affecttheoperation of
noticesor requestsgivenor madeby taxpayersbeforewhichever of
thosecommencementdatesis relevant. Any notice or requestgiven
to the Commissionerprior to the actualcommencementdatewill be
effective in respectof the assessmentfor the year to which it relates.

Page 122 TaxationLawsAmendment(SelfAssessment)Bill 1992



This ensuresthattheamendmentswill nothavearetrospective
effect.Thevariousamendmentsmadeby Schedule2 areexplained
in thefollowing notes.

Propertydisposalon changeofownership

Wherethereis adisposalof propertyonchangeof ownershipor
interestsin apartnership,taxpayerswill no longerbe requiredto
notify theCommissionerof anelectionthatthevalueof propertyat
thedateof disposalis to bethesubsection36A(2)value,beingthe
amountthatwould havebeentheyearendvaluehadthedisposalnot
takenplace. Instead,eachpersonwho ownedthepropertybefore
andafterthechangein ownershipor interestmustagreein writing
thatthesubsection36A(2)valueis to apply. Theagreementis to be
madeby theprescribeddateandsignedby all parties.[subsection
36~4(3)J

Devolutionof propertyondeathofataxpayer

Subsection37(2),whichrelatesto thedevolutionof propertyon the
deathof a taxpayer,is to beamendedto excludetherequirementof
giving noticeto theCommissionerthatthetrusteeandbeneficiaries
unanimouslyagreeon thevalueof theproperty.[subsection37(2)]

Disposalof depreciatedproperty

Subsection59(2A) allowsataxpayerto electthattheassessable
profit ondisposalof depreciatedpropertyis notto be includedin
assessableincome. Instead,thetaxpayercan requestthatthe
Commissioneroffset theassessableprofit againstthecost,for
depreciationpurposes,of any replacementpropertyorother
depreciablepropertyof thetaxpayer.This provisionwill be
amendedsothatthewritten requestneedno longerbemade.The
offsettingdeductionwill becomea.matterof choiceforthetaxpayer.
[subsection59(2A)]

Replacementofdepreciableasset

Subsection59(2D),whichapplieswhereareplacementassetis
acquiredwithin 2 yearsof theyearin whichtherewasadisposalof
thedepreciableitem, is amendedin a similarmannerto subsection
59(2A).[subsection59(21.))]
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Transferofcompanylosses

Subsection800(6)allowscompaniesin thesamegroupto transfer
lossesamongthegroupcompanies.Therequirementfor public
officersof thetransferorandtransfereecompanyto give the
Commissionera noticestatingthat thedeductionfor the losshas
beentransferredis to be removed[paragraph80G(6)(c)J. Instead,
theagreementto transferthedeductionmustbe inwriting, signed
andkeptby thepublic officersof bothcompanies[subsection
806(M)]. Consequentialamendmentsareto bemadetoother
provisionsin section800 removingthereferencesto noticesand
replacingthemwith referencesto agreements.[subsections806(7),
806(8),806(13)and806(16)]

Premiumfor goodwillor licence

Section83Aconcernsthenotificationof apremiumpaldfor
goodwill or licencewheretherehasbeenagrant,surrenderor
assignmentof a leaseof landuponwhichabusinesshasbeencarried
on. As with section800,therequirementto notify the
Commissioneris to beremovedandreplacedby a requirementfor a
writtenagreementsignedby thepartiesto theagreementthatthe
amountbe treatedasapremium.[subsections83A(2)and83A(3)]

Purchasingofminingorprospectingrightsor information

Subsection122Bprovidesfor thepurchaserof aminingor
prospectingright or informationto beentitledto atransferof
deductionsfor certaincapitalexpenditureincurredby thevendorin
respectof therightor information. This deductionis limited to the
extentof thepurchaser’sexpenditureon theacquisitionof theright
or informationandis contingenton thepurchaserandthevendor
havingagreedto theamountofthetransferandnotifying the
Commissioneraccordingly.

Thelaw is to beamendedsothattheCommissionerdoesnothaveto
benotified of theagreementto includein theallowablecapital
expenditureof thepurchaseranamountrepresentingall orpartof
theexpenditureincurredin acquiringtherightor information
[subsections122B(1)and122B(2)]. Theagreementmustbe in
writing andsignedby oron behalfof thepurchaserandthevendor
andmustbemadenot later than2 monthsaftertheendofthe
relevantyearofincome.[subsection122B(5)]
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An agreementunderthis sectionhasnoeffectif theexpenditure
incurredby thepurchaserrelatesto thegrant,assignmentor
surrenderof amining leasethatis thesubjectofanelectionunder
subsection88B(5).[subsection122B(4)]

Acquiringpetroleumprospectingormining rights

Section124AB allowsfor the inclusionin theallowablecapital
expenditureof thepurchaser,of an amountof expenditureincurred
in acquiringpetroleumprospectingor mining rightsor information.
Similaramendmentsto thoseinsection122B abovearebeingmade
to section124AB. Therequirementthatthetaxpayernotify the
Commissionerwill bereplacedby arequirementthattherebea
writtenandsignedagreementspecifyingtheamountof the
allowablecapitalexpenditure.[subsections124AB(’l),124AB(3)
and124AB(5)J

Paymentsforexplorationpermitsandproductionlicences

Section124ABA allows for thetransferof entitlementsto
deductionsfor capitalexpenditurein respectofcashbidding
paymentsfor explorationpermitsandproductionlicences.Where
theoriginalbiddersellspart~r all of the interestin thebid the
deductionscanbe transferredto thepurchaser.Similaramendments
to thosein section124AB abovearebeingmadeto removethe
requirementthatanoticebe lodgedwith theCommissioner.
[subsections J24ABA(2) andJ24ABA(3)andparagraphs
124ABA(3)(a), 124ABA(3)(b)andJ24ABA(3)(c)]

Transferofforeigntax credits

Section16OAFEallowsfor thecarryingforwardof excessforeign
taxcreditsandthefttransferbetweengroupcompanies.Notifying
theCommissionerofthetransferof theexcesscreditwill no longer
benecessary.Thecompanieswill berequiredto haveasigned
writtenagreementwhichgiveseffectto thetransfer.[paragraph
J6OAFE(JD)(c), subsections 16OAFE(1J)) and I6OAFEi’JDA)]

Transferofcapitallosses

Section16OZPallowsfor thetransferof netcapitallossesto resident
companiesin thesamegroup. It will no longerbenecessaryfor the
companiesto give theCommissionernoticeofthetransfer.The
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companieswill berequiredto havea signedwrittenagreementof
thetransfer.[paragraph 16OZP(7)(c), subsections 16OZP(7AA),
16OZP(7A),16OZP(7Bj,J6OZP(8),16OZP(9),16OZP(10)and
paragraphJ6OZF(13)(a)J

Superannuationfund - non-taxablecontributions

Subsection274(7)allows a trusteeof acomplyingsuperannuation
fundwith theconsentofa contributorto notify theCommissioner,
in aprescribedmanner,thatcertaincontributionsarenot tobe
taxablecontributions.Thisnotificationis to bereplacedby an
electionwhichthetaxpayermakesin determiningtheamountof
taxableincome. Thetaxpayeris notrequiredto advisethe
Commissionerof theelectionbutshouldkeepappropriaterecords.
[subsections274(7),274(8)and274(9)]

Othernodices
Furtheramendmentsaresetout inSchedule4 to theBill.
[Subelause33(4)]

Rebatefor invalid relative

A medicalcertificatewill no longerhaveto beproducedto the
Commissionerfor a taxpayertoclaim a rebatefor themalntenance
of aninvalid relative.To beentitled to therebateit will benecessary
for thetaxpayerto obtainthemedicalcertificateandkeepit with
othertaxationrecords[Subclause34(11)]. Thisamendmentwill
apply torebateclaimsin returnslodgedon orafterthedateof Royal
Assentto theBill or 1 July 1992,whicheveris later.[paragraph
159J(6)fr)]

Foreigntaxcredits

In relationto claimsfor certainforeigntax creditsmadeon orafter
the laterof RoyalAssentor1 July 1992[Subclause34(12)],
informationrelatingto thedeterminationof thosecreditswill no
longerhaveto be furnishedto theCommissionerbutmustbeableto
beproduceduponrequest.[sectionJ6OAM]

Superannuationfund - transferofliability

Section275 allows thetrusteeofa complyingsuperannuationfund
or acomplyingapproveddepositfund(thetransferor)to transfera
liability in respectof taxablecontributionsto a life assurance
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company,registeredorganisationorpooledsuperannuationtrust(the
transferee).Forthetransferto beeffective,thetransferormust
obtaintheconsentofthetransfereeto thetransfer.At presentthis
consentdoesnot haveto beevidencedin writing. At presentthe
trusteeof thetransferorfund is requiredto give theCommissionera
noticeofthetransferredamount.Thisrequirementis to bereplaced
by a requirementfor awrittenagreementsignedby oronbehalfof
thetransferorandthetransfereeandmadeon orbeforethedateof
lodgmentof thetransferor~stax returnfor theyearin whichthe
transfertakesplace. Thetaxpayersdonothaveto inform the
Commissionerof theagreementbutshouldkeepappropriate
records.[subsections275(1),275(2),275(4),275(6)and275(7)]

TheBill providesthat theamendmentsto section275only apply to
transfersof taxablecontributionsmadein theyearof incomeof the
transferorin which 1 July 1992falls andall lateryearsof income.
Thatis, for mosttaxpayersit will haveeffectfor theincomeyear
endingon 30June1993. For thosefundswith anearlybalancing
date,it will applyto transfersin thesubstitutedaccountingperiodin
which 1 July 1992falls.Thiswill allowsufficient timefor
transferorsandtransfereesto complywith the newrequirementthat
consentto atransferof taxablecontributionsbe in writing.
[Subclause34(13)]
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Glossaryof Commonly UsedTerms
Setoutbelowarebrief descriptionsofcommonlyusedtermsin the
Bill andexplanatorymemorandum.Wheretermsareexplainedin
detailin chaptersof this document,a referenceis givento the
chapterwherethetermis explained.

Arrangement explainedin Chapter1. Includesa
transaction

Assessment theascertainmentof thetaxableincomeand
taxpayablefor ayearof incomefor a
taxpayer

Binding ruling a ruling that limits theamountof taxpayable
by thetaxpayerto thatwhich would be
payableon thebasisof theruling

Commissioner an assessment where the Commissioner
assessment considers the applicationof the law to a

taxpayeranddoes notmerely relyon
statements made by the taxpayer

Debit amendment the amendment of anassessment for ayear
of incometo increase the tax liability of the
taxpayer for the given year of income

Election theexercise by the taxpayerof achoice
provided under the lncome Tax Assessment
Act (ITAA)

Full self assessment the term used to describe the calculation by a
taxpayer, of the taxable income and the tax
payable for the taxpayer for ayear of income

Interest an amount of money that is paid to
compensate a taxpayer ortheRevenuewhen
the correct amount of tax in respect of ayear
of income has not been paid at the due date
for payment of the tax for that year of income

Private Ruling explained in Chapter 1. A ruling that applies
to one taxpayer only

PublIc Ruling explainedin Chapter1.A rulingthatcan
applyto anytaxpayerwith circumstances
thatmatchthosedescribedin theruling
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Reasonablyarguable explainedin Chapter 4. A position on a
position questionof interpretation that is arguably

aboutaslikely asnot correct

Reasonablecare explainedin Chapter4. Thecare that a
reasonableordinaryperson would exercise in
thecircumstancesof the taxpayer

Relevant entitles a term used to describetaxpayerswho are
currently on full selfassessment

RevIew rights a taxpayer’s right to objectto a taxation
decision and to havetheCommisssioner’s
decision on the objection considered by the
AAT or Federal Court

Rulee a taxpayer to whom a Private Ruling relates

Scheme penaltIes penalties applicable where an anti-tax
avoidance provision applIes

Self amendment the issue of an amended assessment on the
basis of details provided by a taxpayer in a
request for amendment, without detailed
scrutiny of theamendment details by theATO

Selfassessment the term used to describe the calculation by a
taxpayer of the taxable income for the
taxpayer for a year of income

Statutory rate therate of interest published by the
Commissioneras the rate to be used when
calculatinginterestpayments in respect of a
specific period of tIme

Tax shortfall thetermusedto describe the amount by
whichthetaxpayableby ataxpayerfor a
yearof income,ascalculatedby thetaxpayer,
is less thantheamountof taxthat is properly
payableby the taxpayerfor the year of
income

Taxshortfallpenalties explained in Chapter4. The penaltiesthat
applywhere there is a tax shortfall

Taxation decision the assessment, determination, notice or
decision against which a taxpayer may object

Taxation statement explained in Chapter 4. A statement made to
a taxation officer
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‘U’

Understatement penaltIes tax shortfall penalties and scheme penalties

13 WeekTreasury note the term used to describe the weighted
rate average yield of a tender for short term

(13 Week) Treasury Notes
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TAXATION LAWS AMENDMENT

(SELF ASSESSMENI’) BILL 1992

INDEX

ClauseNo. SectionNo. Subject PageNo.

Patti- Preilminary
- ShortTitle 11

2 - Commencement 11,47

Part2-AmendmentoftheTaxationAdministraiionAct 1953
3 - PrinclpalAct *
4 PartIVAAA Insertionof PartIVAAA-

PublicRulings 12, 27
147AM Interpretation 12,28,33
147MB Contractsforarrangements 12, 33
14ZAAC DiscretionofCommissioner 12
14ZMD Public rulingon discretions 12
I4ZME Public rulings - classof

arrangements 12,29
147PM Publicrulings- classofpersons 12,29
147MG Publicrulings - classofpersons

and classof arrangements 12, 29
I4ZAAH Arrangementsto which public

ruling relates 12,30,51
14ZMI Making ofpublic ruling 12,30
I4ZAAJ Whenpublic rulingmade 12
I4ZMX Withdrawalof public ruling 12, 31
I4ZML Effect ofwithdrawalofpublic

ruling 12,31,52

PartIVM Insertionof PartIVAA -

PrivateRulings 13
14ZM Interpretation 13,28
14ZAB Relatedarrangements 13, 35
14ZAC Contractsforarrangements 13
I4ZAD Discretionof Commissioner 13
I4ZAE Privateruling ondiscretions 13
14ZAF Application forprivateruling

aboutowntax 13,33,34
I4ZAG Application forprivate ruling

aboutanothe?stax 13,33,34
14ZAH Yearsof incometowhichapplication

mayapply 13
1 4ZAI Arrangementstowhich application

mayapply 13
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14ZAJ Formofapplication 13,34,37
I4ZAK Withdrawalofapplication 13
I4ZAL Dealingwith application 13,36,40,41
I4ZAM Furtherinfontationnaybe

sought 13,34,40
14ZAN Applicationsthatdo not haveto

bedealtwith 13,36,37
I4ZAO Applicantsto begivenreasons

fordelays 13
I4ZAP Commissionernaymake

relatedrulings 13, 34,35
14ZAQ Assumptionsin makingprivate

ruling 13,36
14ZAR Makingof privaterulings 13,34,42
I4ZAS Particularsin privaterulings 13,42
I4ZAT When privateruling made 13
I4ZAU Withdrawalofprivateruling 13,42,43
I4ZAV Methodofwithdrawingprivateruling 13,45
I4ZAW Privaterulingwithdrawnby

inconsistentpublic ruling 13, 45
14ZAX Effect ofwithdrawalof privateruling 13
14ZAY Certainprivaterulingsofno

effect 14,45
14ZAZ Effect ofwithdrawalson

applications 13, 45,46
14ZAZA Objections,reviewsand

appealsrelatingto
privaterulings 14, 16,29,46,60

I4ZAZB Successfulobjectiondecision
altersruling 14,46

14ZAZC Applicationsandobjectionsnot
toaffect obligationsandpowers 14,41

5 - Generalinterpretationpiwisions 14
6 . Ineligible incometax remission

decisions 21,99
7 I4ZVA Unitedobjectionrightsbecauseof

objectionagainstprivate
ruling 14,16,46,61

8 - Whentaxationobjectionsaretobe
made 14,16,47,60,61,66

9 Commissionertoconsider
applicationsforextensionof
time 16,62

10 - Commissionertoconsiderto decide
taxationobjections 16,62
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15M Validity ofprivateruling .15,48
I5AB Evidence 15

12 . ApplicationofPartIVAAA 12,47
13 - ApplicationofPaitlVM 11,14,47,62
14 - Otherapplications 16,62

Parts-Amendmentof thelnxmeTaxAssessmentAct1938
15 - PrincipalAct *
16 - Lossesandoutgoings 23,112
17 - Insertionofnewsections 20

16OARXA Inteipretation 20, 74, 77
16OARXB Treatinglawasnot applying 20, 87
I60ARXC Taxationstatementcanapply

todifferentfrankingyears 20,78
18 lOOMIS Repealofsection

16OARZA Penaltytaxwherefranking
shortfallcausedby lackof
reasonablecare 20,80,91

16OARZB Penaltytaxwherefranking
shortfallcausedby
recklessness 20,88,91

I6OARZC Penaltytax wherefrankingshortfall
causedby intentionaldisregard
of law 20,89,91

ISOARZD Penaltytaxbecauseofposition
taken 13, 20, 83, 84, 85, 87

I6OABZE Penaltybecauseofprivateruling
disregarded 15,20,88

16OARZF Certainamountsnotshortfall
becauseofapplicationfor
privateruling 21,79

16OARZG Certainamountsnotshortfall
becauseofadviceetc 21, 79,99

I6OABZI-l Wherethereare2 ormore
shortfallsectionsapply 21,97

I6OARZI Furtherpenaltytax 21, 94,95
I6OARZJ Reductionofpenaltytax- disclosure

afteraudit notified 21,96
16OARZK Reductionofpenallytax- disclosure

beforeaudit notified 21,96
16OARZL Whendisclosuremade 21,97

19 - RelianceofCommissioneron retums
andstatements 15, 17,47,65

20 - Amendmentofassessments 17,66
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21 -. Paymentof interestby taxpayerwhere
assessmentamended 17, 21, 103-106

22 1708A Effect of publicruling ontax otherthan
withholdingtax 12,28,48,49,50

1 7OBB Effect of privateruling on tax otherthan
withholdingtax 15,28,48,49,50,55

1 708C Assessmentof taxotherthan
withholdingtax whereconflicting
rulings 12,15,28,30,31,48,49,52,55

17050 Effect ofpublic ruling on
withholdingtax 12, 28,53

1 lOBE Effectof privaterulinganwithholding
tax 15,28

170SF Withholdingtaxwhereconificting
rulings 12,15,30,31,53

17050 FinalTribunaldecisionabout
privateruling conclusive 54

I70511 Finalcourtorderaboutprivate
ruling conclusive 54

17051 Finalcourtorderabout
Commissionerdiscretion 15, 55

23 - Penaltyforunpaidtax 22,106-108
24 207A Penaltyintereston unpaid

tax 22,106,108-110
25 214A Interestrates 23, 110-112
26 222A Interpretation 19,74,76, 77, 93

222B Taxationstatements 19, 77
222C Reasonably

arguable 13. 19,83,84,85, 90
222D Treatinglaw asnotapplying 19,87
222E Taxationstatementcanapply

to differentyears 19, 78
222F Omissionof assessableincome

from return 79
27 - Penaltyfor falseormisleading

statements 17, 104
28 Penaltytaxwherecertain

anti-avoidanceprovisionsapply 18, 89
29 PenaltytaxwhereDivision 13 of

Part111 applies 19.89,90
30 PenaltytaxwherePartWA

applles 18,89,90
31 226A Certainpenaltytaxunderscheme

sectionsnot payablebecauseof
applicationofprivateruling 19, 79,80
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226B Certainpenaltytax underscheme
sectionsnot payablebecauseof
advIceetc 19, 79

226C Furtherpenaltytax-scheme
sections 20,95

226D Reductionofpenaltytax under
schemesections- disclosureafter
taxauditnotified 20,96

226E Reductionofpenaltytax under
schemesections- disclosurebefore
tax auditnotified 20,97

226F Whendisclosureunderscheme
sectionsmade 20, 97

2260 Penaltytaxwhereshortfaltcaused
bylackofreasonablecare 17,20,91

226H Penaltytaxwhereshortfallcaused
by recklessness 17,20,88,91

226J Penaltytaxwhereshortfallcaused
by intentionaldisregard
of law 17,20,91

226K Penaltytaxwhereunarguable
positiontaken 18,83,85, 87

226L Penaltytaxwhereunarguabte
positiontakenaboutscheme 18,89

226M Penaltybecauseprivate ruling
disregarded 15,18,88

226W Shortfaflbecauseof statement
by partner 18,92

226P Shortfallbecauseofunarguable
posftionofpartner 18,92

2260 Penaltytaxbecauseofunarguable
positionofpartnerabout
scheme 18,92

226R Shortfallbecauseofstatementof
trustee 18,93,94

2265 Shortfall becauseofunarguabte
positlonofflsteo 18,93,94

226T Penaltytaxbecauseofunarguable
positionof trusteeabout
scheme 18,93,94

2281.) CertaInamountsnot shortfallbecause
of applicationforprivate ruling 19, 79

226V Certainamountsnot shortfallbecause
of adviceetc 19,79,99

TaxationLawsAmendment(SelfAssessment)Bill 1992 Page 141



ClauseNo. SectionNo. Subject Page No.

226W Wherethereare2 ormoreshortfall
sectionsapply 19,97

226X Furtherpenaltytax 20,94,95
226Y Reductionofpenaltytax- disclosure

afteraudit notified 20,96
226Z Reductionofpenaltytax - disclosure

beforeauditnotified 20,96
2267A Whendisclosuremade 20,91
226Z8 Minimum amountofadditionaltax 99

32 . Negligenceof registeredtax
agentsetc.amendments 20,91

33 Otheramendments .22,23,108,113,
118,119,121,122,126

34 - Application 11,17,21,22,23,72,74,

113,114,121,126,127

P art 4-AmendmentoftheFringeBenefitsTaxAssessmentAct1986
35 - PrincipalAct *
36 74A Effect ofpublicruling 28,49

74B EffectofprIvate ruling 15,28,49,55
74C Assessmentwhereconflicting

rulings 15, 28, 30, 31,49,52
74D FinalTribunatdecisionaboutprivate

rulingconclusive 15, 54
14E FInalcourtorderaboutprivate

rulingconclusive 15,54
74F Final courtorderaboutCommissioner

discretion 15, 55
Pail 5-AmendmentoftheTaxation

(InterestonUnderpayments)Act1986
37 - PrincipalAct
38 - Impositionof interestcharge 22,114

Schedule
1 Amendmentsof IncomeTsxAssessmentAct1936

to removerequirementsto lodgeelections 23, 118, 121
2 Amendmentsof IncomeTaxAssessmentAct1936

relatingtonoticesand requests 23, 118, 122
3 Amendmentsof the IncomeTaxAssessmentAct1936

relatingto interest 22, 108
4 Furtheramendmentsof IncomeTaxAssessment

Act1936 23,119,126
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