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OUTLINE

This Bill amends the Air Navigation Act 1920 (the AN Act), the Seafarers
Rehabilitationand CompensationAct 1992 (the SRC Act), the Civil Aviation Act
1988 (theCA Act), andtheFreedomofInformationAct 1982(the FOI Act).

Theamendmentsto the AN Act incorporatepowersof air safetyinvestigationwhich
are presentlycontainedin the Air NavigationRegulationsandexercisedby officers of
the Bureauof Air SafetyInvestigation(BASI) underdelegationfrom the Secretary.
The purposeof theamendmentsto theAN Act is to:

ensurepowersof investigationhavea soundlegislativebasis;

allow BASI to play an enhancedrole in maintainingand promoting aviation
safetyin Australia;and

ensureair safety investigationin Australia conforms, as far as practicable,to
InternationalCivil Aviation Organisation(ICAO) standards.

Legislation is currently before the Parliamentto establishthe Civil Aviation Safety
Authority (CASA) andAirservicesAustralia(AA). Thesetwo newbodieswill replace
the Civil Aviation Authority (CAA). CASA will be responsiblefor the safety
regulationof civil aviation in Australia andAA will be establishedas a government
businessenterpriseto providethe nationalairwayssystem.

BASI has the specific and independentrole of investigatingaccidentsand incidents
(including any such occurrencesinvolving the CAA) and promoting safety by
identif~jingdeficienciesin theaviation system. Theseamendmentswill increaseBASI’s
capacity to conductmore sophisticated,systemic investigationsand analysis of air
accidentsandincidents.

The intention is that aviation safetyin Australiawill beenhancedby giving CASA, AA
andBASI clearlydefinedroles,functionsandreportingresponsibilities.

The amendmentsto the AN Act providefor the Secretaryto designatea Departmental
position as being that of the Director of Air Safety Investigation(Director). The
amendmentsconfer powers and imposeobligations on the Director in relation to‘ investigations. Theseinclude: securingan accident site, taking custody of aircraft
wreckage, collecting information considered pertinent to an investigation and
providingwritten investigationreportsto the Secretary.

The Secretarymay publish any information in an investigation report considered
desirableto promoteaviationsafety.

In conductinginvestigationsBASI operatesin accordancewith InternationalStandards
andRecommendedPracticesset out in Annex 13 to the Conventionon International



Civil Aviation (the ChicagoConvention). Australiais a signatoryto, andhasratified,
the ChicagoConvention,a copy of whichappearsat Schedule1 of the AN Act. The
amendmentsto the A1’1 Act incorporateICAO standardsandpracticesandAnnex 13
definitionswhereappropriate.

The amendmentsto the SRCAct providethat the SeafarersSafety,Rehabilitationand
CompensationAuthority (theAuthority) is no longer aseparatestatutoryauthorityand
removesall financialprovisionsrelatingto theAuthority.

All costsrelatingto the Authorityhavebeenmet from running costsof the Department
of Transport. This arrangementwill continue after the amendmentscome into
operation.

The amendmentsin Schedule 3 are merely amendmentsconsequentialupon the
amendmentsto the AN Act. The amendmentto the CA Act removesduplicationof a
provisionwhich occursas resultof the amendmentsto the AN Act. The amendment
of the FOl Act changesa referenceto a secrecyprovision(an exemptionunderthe
FOl Act) in the Air NavigationRegulationsto a provisionin the new Part 2A of the
AN Act.

FINANCIAL IMPACT STATEMENT

Consistentwith the intention of the amendmentsto the AN Act an additional$1 .068
million will be madeavailablefrom Departmentof Transportfunding to enhancethe
capacityof BASI to conductsafetyinvestigations.

The amendmentsto the SRCAct will result in averysmall reductionin administrative
costs becausethere will be no requirementfor separatefinancial statementsto be
preparedfor the Authority. The savingsareestimatedto beabout$5,000perannum.

The consequentialamendmentsto the CA Act and the FOI Act haveno financial
impact.

I

I

2



NOTES ON CLAUSES

Clause1 - ShortTitle

TheBill, whenenacted,will be known as the TransportLegislationAmendmentAct
(No. 3) 1995.

Clause2- Commencement

The Bill will commencein two stages:
Amendmentsto the SeafarersRehabilitation and CompensationAct 1992
(Schedule2) will commenceon 1 July, 1995; and
amendmentsto theAir NavigationAct 1920 (Schedule1), the Civil AviationAct
1988 andthe FreedomofInformationAct 1982 (Schedule3) will commenceon
thedateof RoyalAssent.

Clause3 - Amendmentsof the AirNavigationAct 1920

The Air NavigationAct 1920will be amendedin accordancewith ScheduleI of the
Bill.

Clause 4 - Amendments to the SeafarersRehabilitation and CompensationAct
1992

The Seafarers Compensationand Rehabilitation Act 1992 will be amended in
accordancewith Schedule2 ofthe Bill.

Clause5 - Amendmentsof otherActs

The Civil AviationAct 1988will beamendedin accordanceitem 1 of Schedule3 of
theBill, andtheFreedomofInformationAct 1982will be amendedin accordancewith
items2 and3 of Schedule3 of theBill.
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NOTES ON SCHEDULE 1

AMENDMENTS OF THEAIRNAVIGATIONACTJ92O

Item 1.

PART 2A - INVESTIGATION OF ACCIDENTS ETC.

Division 1 - Preliminary

Clause19AA - Meaning of accident

This clausedefinesthe term “accident” for the purposesof Part2A of the Act. The
definition is based upon the International Civil Aviation Orgamsationdefinition
appearingin Annex 13 to theChicagoConvention.

Clause19AB - Meaning of seriousincident

This clausedefinestheterm “serious incident” for thepurposesof Part2A of theAct.
The definition is basedupon the International Civil Aviation Organisationdefinition
appearingin Annex 13 to the ChicagoConvention.

Clause19AC - Meaning of incident

This clausedefinesthe term “incident” for the purposesof Part2A of the Act. The
definition is based upon the International Civil Aviation Organisationdefinition
appearingin Annex 13 to the ChicagoConvention.

Clause19AD - Meaning of safetydeficiency

This clausedefinesthe term “safety deficiency” for the purposesof Part 2A of the
Act. This definition is intendedto permit investigationof matterswhich haveaviation
safety implication, but are not “accidents”, “serious incidents”, nor “incidents” as
defined.

I

4



Clause19AE - Meaningof responsibleperson

Thisclausedefinesthe term “responsibleperson” for the purposesof Part2A of the
Act. The definition encompassesthosepeoplewho would be ordinarily responsible
for, or haveaclose connectionwith, a particularaircraft, suchas crewmembers,the
owneror operator,anair traffic controller,or the groundcrew.

ClauseL9AF - Meaning of cockpitvoicerecording

This clausedefinesthe term “cockpit voicerecording” for the purposesof Part2A of
the Act to be any recordingof wordsspokenon the flight deckof an aircraft or any
transcriptor summaryof sucharecording.

Clause19AG - General definitions

This clausedefinesnumeroustermsfor the purposesofPart2A of the Act. Theterms
are relevant to the exerciseof powers by air safety investigatorsof BASI. The
definitionsof “State ofdesign“, “Stateofmanufacture”, “State ofregistration” and
“State oftheoperator” arebaseduponICAO definitionsappearingin Annex 13 to the
ChicagoConvention. An “air safety officer” is defined as the Secretaryof the
Departmentof Transport, the Director of BASI, an investigatorappointedby the
Director, a delegateof the Director, andanyotherpersonwho performsinvestigation
servicesunderPart2A.

Division 2- Reportingofaccidentsetc.

Clause19BA - Reporting of accidentsand serious incidents

Subclause19BA( 1) requiresresponsiblepersons(defined in clause1 9AE) to report
accidentsand serious incidents involving Australian aircraft or which occur in
Australian territory and involve non-Australianaircraft to the Director as soon as
reasonablypracticableand by the quickest means possible. Note that the terms
“Australian aircraft” and “Australian territory” are defined in section 2 of the
PrincipalAct.

Subclause1 9BA(2) requiresofficersof the Civil Aviation SafetyAuthority (CASA) or
AirservicesAustralia(AA), who arenototherwiseresponsiblepersonsin relationto an
aircraft, to reportaccidentsor seriousincidentsinvolving Australianaircraft or which
occur in Australian territory and involve non-Australianaircraft that they become
directly awareof to theDirectorassoonaspracticable.

By imposinga reportingrequirementon both responsiblepersonsand CASA andAA
officers who becomeawareof accidentsor seriousincidents,subclauses(I) and(2)
ensurethat theDirectoris notified ofthoseaccidentsandseriousincidents.
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Subclause19BA(3) providesthat a personwho intentionally or recklesslybreaches
subclause(1) or (2) commitsanoffence.

Subclause19BA(4) providesthat responsiblepersonswho becomeaware,andCASA
and AA officers who becomedirectly aware,of an accidentor serious incident are
required to give the Director a written report. This item also prescribesthe
informationto be set out in the written report. The informationprescribedis based
uponICAO requirementsappearingin Annex 13 to theChicagoConvention.

Subclause19BA(5) providesthat a person who intentionally or recklesslybreaches
subclause(4) commitsanoffence.

Subclause1 9BA(6) providesthat wherea responsiblepersonor officer of CASA or
AA doesnot know all of the specifieddetails requiredto be reportedundersubclause
(4), they are requiredto make a statementto that effect in the report and give the
Director a further written reportprovidingthat information as soonas is reasonably
practicableaftertheybecomeawareofthosedetails.

Subclause19BA(7) providesthat a personwho intentionallyor recklesslybreaches
subclause(6) commitsanoffence.

Subclause1 9BA(8) allows reportingaccidentsandseriousincident underthis clauseto
bedoneby phoneor facsimile.

Subclause19BA(9) allows the information required to be reportedundersubclause
(1), (2), (4) or (6) to bereportedto a personwho is a delegateof the Director.

Clause19BC - Notification to Contracting State

Whereanaccidentor seriousincidentinvolvesanaircraft for which Australiais not the
State of registration nor the State of operation, subclause1 9BC(1) requires the
Director to notify the relevant State of registration, State of operation, State of
manufactureor Stateof designof the aircraft of the accidentor seriousincident. The
informationto be containedin the written notification is set out in subclauses(2) and
(3).

Subclause19BC(2) providesthat the written notification to the relevantContracting
Stateundersubclause(1) is requiredto set out the detailscontainedin a report given
to the Director under subclause19BA(4) and is to indicate the nature of the
investigationor inquiry that isbeingconductedinto the accidentor seriousincident.

Subclause19BC(3) providesthat if a statement is given to the Director under
subclause19BA(6) the written notification to the relevant Contracting State under
subclause(1) is requiredto setout thedetailscontainedin that statement. I
Subclause1 9BC(4) providesthat if any of the details requiredto be includedin a
reportto the Directorunderclause19BA becomeknown to the Director after he or
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shehassenta written notificationto therelevantContractingStateundersubclause(1)
then the Directormust senda further written notification settingout thosedetails to
that Stateas soonasreasonablypracticable.

Clause 19BD - Reportingof incidents

Subclause19BD(1) requiresresponsiblepersonsto give to the Directorwritten notice
of any incidentthey are awareof involving an Australianaircraft or which occursin
Australian territory and involves a non-Australianaircraft, within 48 hours after the
incident occurs.

Subclause 19BD(2) requires officers of CASA and AA who are not otherwise
responsiblepersonsto give to the Director written notice of any incident they are
directly aware of involving an Australian aircraft or which occurs in Australian
territory and involves a non-Australianaircraft, within 48 hours after the incident
occurs.

Subclause19BD(3) provides that a personwho intentionally or recklesslybreaches
subclause(1) or (2) commitsanoffence.

Subclause1 9BD(4) prescribesthe information that a written notice undersubclauses
(1) and(2) mustcontain. The informationis substantiallythe sameasthat requiredto
be containedin a written reportof an accidentor serious incident under subclause
19BA(4), and reflects ICAO requirementsappearingin Annex 13 to the Chicago
Convention.

Division3 - Investigationofaccidents,seriousincidents,incidentsandsafety
deficiencies

Clause19CA - Object of Division

Clause 19CA provides that the object of investigating accidents,seriousincidents,
incidentsandsafetydeficienciesis to preventthe occurrenceof otheraccidents,serious
incidents,and incidents and not for the purposesof apportioningblame or liability.
Thisitem is basedupon the ICAO statementof the “Objective of the Investigation”
appearingin Annex 13 to the ChicagoConvention.

Clause19CB - Director’s power to investigateaccidentsetc.

Subclause 19CB(1) authorises the Director to investigate the circumstances
surroundingany accidents,seriousincidents and incidentsandany safetydeficiencies) involving aircraft in Australian territory or Australian aircraft outside Australian
territory.
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Subclause19CB(2) providesthat the Director is not under a duty to investigatea
particular accident, serious incident, incident or safety deficiency. This discretion
allowsBASI to concentrateresourceson the occurrenceswhich havesignificantsafety
implications.

Subclause19CB(3) providesthat the Director is not subject to any liability for not
investigatingaparticularaccident,seriousincident, incidentor safetydeficiency.

Clause19CC - Director’s powersto obtain information etc.

Subclause19CC(1) authorisesthe Director by written notice to require personsto
answer questionsand producedocuments,aircraft componentsor any other thing
relevantto aninvestigation.

Subclause19CC(2)providesthat a written noticeundersubclause(1) mustbe signed
by the Directorandmustspecifythe timeandplacethepersonis requiredto attendto
answer questionsor produce documents,aircraft componentsor any other thing
relevantto aninvestigation.

Subclause19CC(3) providesthat wherea personis requiredto attendbefore the
Director, the Director may require that person to answer questionson oath or
affirmationandtheDirectormayadministeranoathor affirmationto theperson.

Subclause19CC(4) providesthat where a personis requiredto attendbefore the
Directorthatpersoncannot,without reasonableexcuse,fail to attend,or refuseto take
an oath or affirmation, or refuseto answer lawful questions,or refuseto produce
requireddocuments,aircraft componentsor anyotherthing.

Subclause19CC(5) provides that the Director may retain documents, aircraft
componentsor any other thing producedunder subclause(1) for as long as is
reasonableand necessaryfor the purposesof an investigation. This subclausealso
authorisestheDirectorto makecopiesof or take extractsfrom suchdocuments.

Subclause19CC(6) providesthat it is not a reasonableexcusefor the purposesof
subclause(4) for a personto refuseto answerquestionsor refuseto producerequired
documents,aircraft componentsor any other thing on the basisthat to do so would
incriminatethat personor makethat personliable to apenalty.

Subclause19CC(7)providesthat wherea personobjectsto answeringquestionsor
producingrequireddocuments,aircraft componentsor any other thing on the basis
that to do so would incriminatethat personor makethat personliable to a penalty
subclauses(8) to (10) haveeffect.

Subclauses19CC(8)to (10) deal with the situationwherea personhasobjectedto the
production of documentsetc. on the basis that they may incriminate him or her.
Subclause19CC(8)providesthat a personwho is requiredby theDirector to answer
questionsor produce documentsor aircraft componentsis not relieved from the
obligationof complyingwith theDirector’srequirements.
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Subclause 19CC(9) provides that any answer to a question or production of
documents,aircraft componentsor any other thing (or any information or thing
obtainedas a consequenceof such an answeror production)given to the Director
under subclause(1) cannot be used in evidence against the person in criminal
proceedings or any other proceedings for recovery of a penalty (for example
disciplinaryproceedings).

Subclause19CC(10) providesthat subclause(9) doesnot preventan answer being
admitted in evidenceagainstthe personin proceedingsin respectof making a false
statement.

Subclause19CC(11) providesthat a personrequiredto attendbefore the Director to
answerlawful questionsor producerequired documents,aircraft componentsor any
otherthing is entitledto bepaid expensesin accordancewith theregulations.

Powers of investigatorsin relationto evidentialmaterial

Clauses 19CD to 19CS inclusive of the Act comprisea suite of search-and-entry
powersexerciseableby air safetyinvestigatorsaspart ofthe investigativeprocess.The
powersare basedon similar provisionsinserted into the CrimesAct 1914 by the
Crimes(SearchWarrantsandPowersofArrest) AmendmentBill 1994 as a result of
the Reviewof CommonwealthCriminal Law. The clausesprovidespecific powersand
safeguardsin relation to searchingpremisesas part of an air safety investigation.
Specifically, the clausesdealwith obtainingandexecutionof warrants,the collection,
examinationand retention of “evidential material” (defined in clause 1 9AG), and
compensationwhereapplicable.

Clause19CD - Powers of entryto premises

Subclause19CD(1) provides that for the purposesof conducting investigations,
investigatorsmay enterany premisesto inspector seizedocuments,componentsor
anything relatedto theinvestigation.

Subclause19CD(2)providesthat aninvestigatormay only enterthe premiseswith the
consentof the occupierof the premisesor undera warrant issued by a magistrate
underclause19CE.

) SubclauseI9CD(3) providesthat aninvestigatoris not entitledto exercisethe powers
of entry to premisesif heor shecannotprovidethe occupierwith formal identification
whenaskedto do so.

Subclause19CD(4) providesthat wherean investigatorseeksto enterpremiseswith
the consentofthe occupier,the occupiermustbetold by the investigatorthatheor she
mayrefuseto provideconsentto enter.
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Subclause19CD(5) providesthat where an investigatorobtainsthe consentof the
occupierto enterpremisesthat consentmustbein writing.

Clause19CE - Searchwarrants

Subclause19CE(1) providesthat an investigatormay apply to a magistratefor a
warrantto enterpremisesfor thepurposeof aninvestigation.

Subclause19CE(2) providesthat a warrant to searchpremisescan be issuedif the
magistrateis satisfiedby information on oaththat thereare reasonablegroundsfor
suspectingthat thereis, or will be, within the next 72 hours any evidentialmaterial at
the premises. The 72 hour limit permitsa warrant to be obtainedin advancewhere
informationsuggeststhatevidentialmaterialis to betakento the premises.

Subclause19CE(3) providesthat a magistratemust not issue a warrant unless an
investigatorhaseitherorally or by affidavit provided soundreasonsfor the issuing of
thewarrant.

Subclause19CE(4)setsout thematterswhichmust bespecifiedin a warrant.

ClauseL9CF - Thethings that are authorisedby searchwarrant

Subclause19CF(1) providesthat awarrantauthorisesentryandsearchof premisesand
seizure of any evidential material specified in the warrant. A warrant does not
authoriseentry etc. outsidehours during which it is specified to be executable,
subclause19CF(2). A warrantdoesnot authorisetheexerciseof powersunderclauses
19CH and 19CJ where the exercise of thosepowers would be contrary to safety
proceduresapplicableto the premisessubjectto the warrant,subclause1 9CF(3).

Subclause19CG - Specific powers availableto investigatorsexecutingwarrants

Clause19CGspecifiesthat aninvestigatorhasspecificpowersin relationto awarrant.
The investigatororpersonassistingmaytakephotographs(includingvideorecordings)
of the premisesetc. for purposesincidental to the executionof the warrant,subclause
19CG(1). Subclause19CG(2)providesthatthe executionof a warrantdoesnot end
wherethe investigatorleavesthe relevantpremisesfor 1 hour or less, or longer if the
occupierof the premisesconsentsin writing to that longer period (provided that the
warrantis still in forceat theendof the period). I
Subclause19CG(3)providesthatwheretheexecutionof awarrantis stoppedby order
of acourtwhich is laterrevokedor reversedon appealits executionmaybe completed
providedthewarrantis still in force. I
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Clause19CH - Useof equipment to examineor processthings

Subclause19CH(1) empowersthe investigatoror personsassistingto bring to the
warrant premises any equipment reasonably necessaryfor the examination or
processingof things found at the premisesto determinewhetherthey are liable to
seizure. If it is not practicalto examineor processthingsatthe warrantpremisesor if
the occupierof the premisesagreesin writing, thingsatthe premisesmay bemovedto
anotherplace so that the examinationor processingcan be carried out, subclause
1 9CH(2).

Subclause1 9CH(3) providesthat when somethingcontaining electronically stored
information is takenfrom premisesto be examinedor processedthe occupiermustif
practicablebe informed of the address,time and place of the examinationand be
allowedto attendthe examination. This subclauseis linked to subclauses(1) and (2)
andapplieswhereit is reasonablynecessaryto examineor processthe thingsin order
to determinewhethertheyarethingsthat maybe seizedunderthewarrant.

Subclause1 9CH(4) enablesan investigatoror personsassistingan investigator to
operateequipmentalreadyat the warrant premisesto carry out the examinationor
processingto determinewhetherthe thing is liable to seizure. This is especiallyuseful
for scanningaudio and video recordingsand the like if the investigatorbelieveson
reasonablegroundsthatthe equipmentis suitableandif theexaminationcanbe carried
out without damageto the equipmentor thing.

Clause19CJ - Useof electronicequipmentat premises

Subclause19CJ(1)providesthat the investigatoror personsassistingthe investigator
mayoperateequipmentat the premisesto seewhetherindividual material is accessible
if heor shebelievesthatthe equipmentmaybeoperatedwithoutdamagingit. If upon
usingequipmentin accordancewith subclause(1), evidentialmaterial is accessiblethe
investigatoror personsassistingthe investigatormay seizethe equipmentor any disc
tapeor otherassociateddeviceor operatethe equipmentto obtainaprint out andseize
documentsproducedor copythe recordsto anotherstoragedeviceandremoveit from
the premises,subclause19CJ(2).

Subclause19CJ(3)providesthat the investigatormay seizeequipmentonly if it is not
practicableto put the material into documentaryform or copy them to a storage
device.

Subclause19CJ(4)providesthat the investigatoror personsassistingthe investigator
may securethe equipmentby locking it up or guardingit if he or she believeson
reasonablegroundsthat the evidential material may be accessibleby operating the
equipmentat the premisesbut expert assistanceis neededto operatethe equipment

J
and the evidential material may be destroyedor otherwise interfered with if the
equipmentis not securedin the meantime. This is necessaryto ensurethat wherethe
equipmentis moresophisticatedthanexpectedandcannotbe accessedor movedthen
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the opportunityto obtainexpert assistanceandto preserveevidentialmaterial is not
lost. For example,materialaccessibleon a computercanbe deletedwith a swift series
of keystrokesfrom an operator. It is also possibleto programequipmentto erase
evidencerapidly or after acertaintime.

Subclause1 9CJ(5)requiresinvestigatorsto givenoticeto the occupierof apremisesin
cases where equipment may be secured for a period not exceeding 24 hours.
Equipmentmaybe securedfor either24 hoursor until expertassistanceis obtainedto
operatethe equipment,whicheverhappensfirst, subclauseI 9CJ(6).

SubclausesI9CJ(7), (8) and (9) deal with the situationwherethe expert assistance
requiredto operateequipmentmay not be availablewithin the 24 hour seizuretime
limit. The investigatorto applyto the magistratewho issuedthe original warrantfor
an extensionof the time neededfor securingthe equipmentif he or shebelieveson
reasonableground that the expert assistancewill not be availablein that period,
subclause19CJ(7). The occupiermust be given noticeandhasa right to be heardin
relationto the application, subclause1 9CJ(8). The applicationfor an extensionmust
be madein the samemanneras an application for the issue of a search warrant,
subclause19CJ(9).

Clause19CK - Retention of things which areseized

Subclause19CK(1) providesthat wherean investigatorhasseizedthingsunderclause
19CE the investigatormust return thosethings whenthey are no longer needed,or
within 60 daysof seizure,whicheveris shorter,subject to disputesas to ownership
beingresolved.

Subclause1 9CK(2) providesthat wherean investigatorhas seizeda thing under a
warrantissuedunderclause1 9CEtheinvestigatormust takereasonablestepsto return
the thingat the end of the 60 day retentionperiod to the personfrom whom it was
seizedor to the owner.

Clause19CL - Court of summaryjurisdiction maypermit a thing to be retained

If an investigatorhasseizedathingunderawarrantissuedunderclause1 9CEandthe
investigatorstill requirespossessionof the thing at the end of the 60 day retention
period the investigatormay applyto a court of summaryjurisdiction for an order to
retainthe thing forafurtherperiod,subclause19CL(1). I
Subclause19CL(2) providesthat wherea court is satisfiedthat it is necessaryfor an
investigatorto retain a thing seizedunderawarrantfor a period greaterthan60 days
thecourt mayauthoriseanextensionof custody.

Subclause1 9CL(3) providesthat before a court hearsan applicationfor an extension I
of custodyperiod the court may require other personsto be given notice of the
application.
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Clause19CM - Announcementbefore entry

Subclause19CM(1) provides that where an investigatoror person assisting an
investigatoris executinga warrantthe investigatoror personassistingan investigator
mustannounceto anypersonatthe premisesthat he or sheis authorisedby awarrant
to enterthe premises. The investigatormust also giveany personat the premisesan
opportunityto allow entryinto or ontothepremises.

Subclause19CM(2) providesthat the investigatorexecutinga warrant or a person
assistingthe investigatordoesnot haveto complywith the provisionof subclause(1) if
he or she believesthat immediateentry to the premisesis requiredto ensurethe
effectiveexecutionof thewarrant.

Clause19CN - Availability of assistanceand useof forcein executing

Clause19CN providesthat an investigatorexecutinga warrantmay obtainassistance
in executingthe warrantandusesuchforce againstpersonsandthingsas is necessary
andreasonable.

Clause19CP - Details of warrant to be givento occupier

Clause19CPprovidesthat an investigatorexecutingawarrantmust supplya copyof
thatwarrantto apersonoccupyingthe premisesto whichthe warrantrelates,if sucha
personis present.

Clause19CQ - Copiesof seizedthingsto be provided

Clause19CQ providesthat wherean investigatorseizesa document,film, computer
file or otherthing that can bereadily copiedhe or sheis requiredto give the ownerof
the materiala copyof theinformationseizedas soonaspracticableafter the seizure.

Clause19CR- Compensationfor damageto the electronicequipment

Subclause19CR(1)providesthat if damageis causedto equipmentas a result of it‘ beingoperatedasmentionedin clause19CJ, andthe damageresultedfrom insufficient
carebeingexercisedin selectingthe personto operatethe equipmentor by the person
operatingit, compensationis payableto the owner.

Subclause19CR(2) providesthat when determiningthe compensationreferredto in
subclause(1) which may be payableregardis to be hadto whetherthe occupierhad‘ provided any warning or guidanceto the operationof the equipment. This is to
minimise compensationin caseswhere therehas beena deliberateprogrammingof
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softwareto destroyor causedamageif not assessedin aparticularmanneror whenthe
occupierfailed to mitigatedamageby providingwarningor guidance.

Clause19CS - Offenceof making falsestatementsin applications for warrant

Clause 19CS provides that an investigatormust not makeany false or misleading
statementsin applyingto a magistratefor awarrant.

Clause 19CT - Report of investigation

This item providesthatwhenan investigationhasbeencompleted,the Directormust
provide the Secretarywith a written report of the investigationand any relevant
documentsthe Secretarymayrequire.

Clause19CU - Publication of report etc.

Clause19CU providesthat no part of areport or a documentgiven to the Secretary
underclause19CT may be publishedwithout the written approvalof the Secretary.
The Secretarymay publishanyinformationhe or shereceivesunderclause1 9CTif he
or she considersthe publication of the informationis desirableto promoteaviation
safety, subclause19CU(2). This clausereflectsthe ICAO principle set out in Annex
13 to the Chicago Convention that the objective of the investigation (and the
disseminationof information obtainedduring the courseof an investigation) is to
enhanceaviationsafety, not to assignblameor liability.

Division 4-Australianinvestigationsin whichother ContractingStateshavean
interest

Clause19DA - Accredited representativesof Contracting States

Clause19DA sets out the circumstancesin which an accreditedrepresentativeof
anotherContractingStateto the ChicagoConventionmay participatein an Australian
investigation. This clausereflects ICAO requirementsas set out in Annex 13 to the
ChicagoConvention.

Subclause1 9DA(1) providesthat clause 19DA applieswherean accidentor serious
incident hasoccurredin AustraliaandanotherContractingStateis a relevantStatein
relationto an aircraftinvolved in that accidentor seriousincident. A “relevantState”
is definedin subclause19DA(2).

Subclause19DA(3) provides that if a relevant State appoints an accredited I
representativeto participatein anAustralianinvestigationthatrepresentativeis entitled
to participate in the investigation, is entitled to ask questionof personswho are
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requiredto attendbeforethe Director underparagraph19CC(1 )(a) andshall be given
accessto anyinformationobtainedby theDirectorrelevantto the investigation.

Clause19DB - Delegationof conduct of investigation

Subclause1 9DB(1)providesthatwhereanaccidentor seriousincidenthasoccurredin
AustraliaandanotherContractingState is the State of registrationor the State of the
operatorin relationto an aircraft involvedin that accidentor seriousincident thenthe
Director may delegateall or part of any investigationto a personnominatedby an
accreditedrepresentativeof thatContractingState.

Subclause19DB(2) providesthat if a delegationis madeunder subclause(1) the
provisionsof thisParthave effect asif areferenceto the Director werea referenceto
the delegate,andthe delegationwill haveeffect as if madeunderclause19CE. This
subclauseis intendedto makeclearthat an accreditedrepresentativeof a Contracting
State to whom the Director hasdelegatedall or part of any investigationis able to
exerciseall thepowersof theDirector in relationto the investigation.

Clause19DC - Participation in investigationsby advisers

This clausesetsout the circumstancesin which anaccreditedrepresentativeof another
ContractingStateto the ChicagoConventionmay appointadvisersto participatein an
Australianinvestigation. The term “adviser” is defined in clause1 9AG. This clause
reflectsICAO requirementsasset out in Annex 13 to the ChicagoConvention

Subclause19DC(1) providesthat whereanaccidentoccursin Australiaandcitizensof
relevantContractingStatesdie in an aircraftinvolved in the accidentthen subclause
(2), (3) and(4) apply.

Subclause1 9DC(2)providestheDirectormayauthoriseanadviserto visit the sceneof
the accidentor seriousincident.

Subclause19DC(3) requires the Director to provide, at the requestof the adviser,
accessto all known factual information obtainedby the Director relevant to the
investigation.

Subclause19DC(4) requirestheDirector to provide, at the requestof the adviser,all‘ informationthe Director possessesrelatingto the identificationof the citizens of the
relevant ContractingState and provide reasonableassistancein identifying those
citizens.

Subclause19DC(5) defines a relevant ContractingState for the purposesof this
clause. The definition is substantiallythe same as that appearingin subclause
19DA(2).
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Clause19DD - Provision of investigation reports to certain contracting states

Clause 19DD providesthat where an accidentoccurs in Australia and an aircraft
registeredin anotherContractingStatewas involved in the accidentand the Director
has given the Secretaryan investigationreport of the circumstancesof the accident
thenthe Minister must,as soonas practicable,forward a copy of the report to that
Contracting State and the State of the operator of the aircraft, the State of
manufactureof the aircraft, the State of designof the aircraft and any Contracting
Statethat hasparticipatedin the Australianinvestigation.

Clause 19DE - Provision of information to Contracting State that conducts
investigation

ClauseI 9DE providesthat where an accident, serious incident or incident occursin
Australiaanda personconductsan investigationof that occurrenceunder the law of
anotherContractingStateor underappointmentby anotherContractingStatethenthe
Director must, at the requestof that ContractingState, give all factual information
availableto the Director and relevantto the investigationto that ContractingState.
This item reflects ICAO requirements as set out in Armex 13 to the Chicago
Conventionthat informationconcerningsafetyoccurrencesshouldbe sharedbetween
ContractingStates.

Clause 19DF- Further investigation of accident

Subclause19DF(1) providesthat where new and significant information becomes
availableafter aninvestigationof anaccident,seriousincident or incident is completed
thentheDirector mustconductafurtherinvestigationif heor sheconductedtheinitial
investigationor, if the initial investigationwasconductedby anotherContractingState
theDirectormust givethatinformationto that ContractingState.

Subclause 19DF(2) provides that subclause 19CB(1) applies to any further
investigationconductedby theDirectorundersubclause(1).

Division 5- AccidentsandseriousincidentsoutsideAustralian territory

Theprovisionsof Division 5 setout thecircumstancesin which anAustralianair safety
investigatormay participate in an investigationrelating to an accident or serious
incident involving an Australian aircraft that occurredoutside Australian territory,
wherethat investigationis beingconductedby anotherContractingState.

Clause 19EA - Investigation of accidents and serious incidents that occur to
Australian Aircraft outsideAustralian territory

Subclause1 9EA(1) merelydefinesthescopeof clause19EA. The clauseappliesif an
accidentor seriousincident involving an Australianregistered,operated, designed,or
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manufacturedaircraft occursin anotherContractingState. Subclause19EA(2) allows
the Minister to authorisean Australianinvestigatorto participatein an investigation
beingundertakenor initiatedby anotherContractingState,or to appointan Australian
accreditedrepresentativeto anotherContractingState’sinvestigation, and subclause
19EA(3)authonsestheMinister to appointadvisersto assisttheAustralianaccredited
representativein theinvestigationof anotherContractingState.

Clause 19EB - Investigation of accidents etc. that occur outsideAustralian
territory to which section19EA doesnot apply

Subclause19EB(1) authorisesthe Minister to appoint an Australian accredited
representativeto participatein an investigationby anotherContractingStatewherethe
aircraft involved in an accidentor serious incident is not an Australian aircraft but
Australia has beenaskedto provide assistanceor facilities or advisersto the state
conductingtheinvestigation.

Subclause19EB(2) requiresthe Minister to appoint an Australian investigatorto
investigatethe circumstancessurroundingaccidentsor seriousincidentsto Australian
aircraft in the territory of anothercountry that is not anotherContractingState,or to
delegatethe investigationto a ContractingState.

Clause19EC - Investigation of incident occurring outsideAustralianterritory

Clause19ECallows the Ministerto authorisean Australianinvestigatorto investigate
the circumstancessurroundingany incident involving an Australian aircraft outside
Australianterritory.

Clause19ED - Powers of investigators

Clause 19ED applieswhere an investigatorreferred to in subclause19EA(2) or
19EB(2) is conductingan investigationon Australian territory, subclause19ED(1).
Subclause19ED(2) providesthat an Australian investigator undertaking such an
investigationwill haveall thepowersof theDirector.

Clause 19EE - Provision of information to Contracting State that conducts
investigation

Subclause1 9EE(1)~providesfor the applicationof clause1 9EE. Subclause1 9EE(2)
requiresthatthe Directorprovideany otherContractingStatewith anyinformationthe
Directormayhavethatis relevantto aninvestigationthat Statemaybe undertaking.

) Subclause1 9EE(3)providesthatthe Directormay authoriseaninvestigatorto conduct
an investigation in Australian territory that is relevant to an investigation being
undertakenby someotherContractingState.
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Subclause1 9EE(4) provides that any investigator authorisedby the Director to
conduct an investigationin Australian territory under subclause(3) by some other
ContractingStatewill havethepowers,dutiesandimmunitiesof theDirector.

I
Division 6- Powersin relation to accidentsites

Clause19FA - General definitions

This clausedefinesthe term “accessperiod” for thepurposesof Division 6.

Clause19FB - Accident site

This clausedefinesanaccidentsite, for the purposesofDivision 6, as:
• asitewhereanaccident(asdefinedin clause19AA) hasoccurred;

a site on which there is an impact point causedby an aircraft that has been
involved in anaccident;or

• a site onwhich thereis anaircraftthathasbeeninvolved in anaccident.

Clause19FC - Accident site premises

This clausedefinesaccidentsite premisesfor the purposesof Division 6 as:
• premiseson which thereis anaccidentsite; or

premiseswhich it is necessaryto enterto get to premiseson which thereis an
accidentsite.

Clause19FD - Accident site powers

Clause1 9FD outlines the powersinvestigatorshave in relationto an accidentsite.
Thesepowersinclude taking control and securingthe accidentsite for the access
period, physically securingaircraft wreckage,taking measurementsandphotographs,
taking equipmentontothecrashsiteandremovingwreckageandcomponents.

Thesepowersareintendedto giveeffect to theICAO requirementsetout in paragraph
5.6of Annex 13 to the ChicagoConventionthat:

“The investigator-in-chargeshall have unhamperedaccess to the wreckage and
unrestrictedcontrol overit to ensurethat a detailedexaminationcan be madewithout
delayby authorisedpersonnelparticipatingin theinvestigation”.

I
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Clause19FE - Powers of entry to accidentsite

Subclause19FE(1) provides that, for the purposesof accident investigation, an
investigatoror personassistingan investigatormay enteraccidentsite premisesand
exerciseaccident site powers with the consent of the occupier or otherwisein
accordancewith this Division.

Subclause1 9FE(2) providesthatan investigatoris not entitled to enteraccidentsite
premisesandexerciseaccidentsite powersif the investigatorhasnot compliedwith a
demandfrom the occupierto producehisor heridentitycardfor inspection.

Subclause1 9FE(3) providesthat beforeobtaining the consentof the occupierunder
subclause(1) aninvestigatormust informthe occupierhe or shehasthe powerto enter
accidentsite premisesandexerciseaccidentsitepowersevenif consentis refused.

Subclause19FE(4) providesthat if an investigatorobtainsthe consentof the occupier
to enteraccidentsite premisesandexerciseaccidentsitepowersthe investigatormust
askthe occupierto sign an acknowledgmentof that consent,which acknowledgment
containsthe dayandtimethe consentwasgiven.

Clause19FF- Announcement before entry

Clause19FF provides that beforeenteringaccident site premisesthe investigatoror
personassistingthe investigatormust announcethathe or sheis authorisedto enter
thepremisesandmustgivethe occupieranopportunityto allow entry.

Clause19FG - Availability of assistanceand useof force in entering accidentsite
premises

Clause19FG providesthat in entering accidentsite premiseswithout the consentof
the occupier an investigatormay obtain such assistanceor use such force as is
necessaryandreasonablein the circumstances.

Clause19FH - Offenceof entering etc. accidentsite without permission

‘ Clause19FHprovidesthat a personmust not enteror remainupon a securedaccident
siteunderthe controlof aninvestigatorwithout thepermissionof theinvestigator.
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Clause 19FJ - Removalof or interferencewith aircraft

SubclauseI 9FJ(1) providesthat wherean aircrafthasbeeninvolved in an accidentin
Australianterritory the aircraft, wreckageand anythingin the aircraft or wreckageis
automaticallydeemedto bein thecustodyoftheDirector.

Subclause1 9FJ(2)providesthat no personmay intentionallyor recklesslyremoveor
interferewith an aircraft,wreckageor anything in theaircraft or wreckagewhich is in
the custody of the Director exceptwith the Director’s permissionor as allowed by
subclause(3).

Subclause19FJ(3) allowspersonsto movean aircraft , wreckageandanythingin the
aircraft or wreckage,without the permissionof the Director, for the purposesof
protectingthe safetyof personson or nearthe aircraft andto removemail, animalsor
customsgoodsfrom the aircraft and to protectthe aircraft from further damageor
loss.

Subclause19FJ(4)allows the Directorto authoriseanypersonto deal with an aircraft
or wreckagein the Director’scustodyfor the purposesof an investigation.

Subclause19FJ(5)authorisesthe Director to removeandtest any part or component
of theaircraftandanygoodsorbaggagecarriedon theaircraft.

Subclause19FJ(6)providesthat the Director may test any part or componentof the
aircraft or goodsor baggageon the aircraft to destruction. This item reflectsthe fact
that an investigationmay requiredeliberatetestingto destructionor that a thing may
be destroyedin thecourseof testing.

Clause 19FK - Protection of Director etc. from liability in certain cases

Clause 1 9FK providesthat in regard to an aircraft, wreckageand anything in the
aircraft taken into the Director’s custody undersubclauseI 9FJ(1) the Director, an
investigatoror anyotherpersonis not liable for anyactionsor omissionstakenin good
faith andwithoutnegligence.

Clause 19FL - Aircraft etc. of Contracting State to remain undisturbed on
request

I
This clauseis intendedto give effectto ICAO requirementsset out in Annex 13 to the
ChicagoConvention.

Subclause 1 9FL(1) provides that if another Contracting State is the State of
registrationor Stateof the operatorof an aircraft involved in an accidentin Australian
territory, then the Directormust takeall reasonableandpracticablestepsto comply
with a requestfrom that Contracting Statethat the aircraft and its contentsremain
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undisturbeduntil inspectedby an accreditedrepresentativeof the ContractingState.
TheDirectoris to facilitatethe accreditedrepresentative’saccessto the aircraft andits
contents.

Subclause 1 9FL(2) provides that if another Contracting State is the State of
manufactureof an aircraft involved in an accident in Australian territory, then the
Director must, so far as is reasonablypracticable, comply with a requestfrom that
ContractingStatethat the aircraft remainundisturbeduntil inspectedby an accredited
representativeof theContractingState.

Subclause19FL(3) providesthat in determiningwhethercompliancewith a request
under subclause(2) is reasonablypracticablethe Director is to considerthe proper
conductof theinvestigationandthe avoidanceof unduedelay in returningthe aircraft
to normal service.

Subclause1 9FL(4) providesthat if the aircraft of anotherContractingStatelies in a
restrictedor prohibited areathenthe Director may refuseaccessto that areato the
accreditedrepresentativeof the Contracting State. However, the Director must
arrangeremovalof the aircraft from that areato allow the accreditedrepresentative
access.

Clause19FM - Releaseof aircraft etc. from custody of Director

Subclause1 9FM(1) providesthat clause19FM appliesto the releaseof an aircraft
wreckageor anything in the aircraft or wreckage involved in an accident where
retentionis no longernecessaryfor thepurposesofthe investigation.

Subclause19FM(2) statesthat subject to subclauses(3) and (4) the Director must
releasecustodyof the aircraft, its partsor contentsto the ownerof the aircraft or a
personauthorised in writing by the owner to take custody, if the aircraft is an
Australian aircraft. Otherwise the Director must releasecustody to a person
designatedby theaircraft’s Stateof registration.

Subclause19FM(3) providesthat upon completionof an investigationif the Director
receivesa requestin writing from anotherDepartment,Conimonwealthagency or
State or Territory Governmentfor an aircraft, wreckageor anythingin the aircraft to
be releasedto their custodyfor someother lawful purposethen subclause(4) applies.
Subclause1 9FM(4) providesthat the Director must comply with a requestunder
subclause(3).

Division 7-Administration

Clause19GA - Director of Air SafetyInvestigation

This clauseauthorisesthe Secretaryto designate,by notice in writing, a particular
office within theDepartmentastheoffice whoseoccupantis the Directorof Air Safety
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Investigation,andthat the personwho occupiesthe designatedpositionis the Director
ofAir SafetyInvestigation.

Clause19GB - Functions of Director

This clausespecifiesthe functionsof theDirector of Air Safety Investigationin broad
terms. Thesefunctions includeensuringthe effective operationof Part 2A, to carry
out Australia’s obligations as a Contracting State of the Chicago Convention in
accidentandseriousincident investigation,and to carry outthe dutiesandexercisethe
powers conferred on the Director under the Principal Act or under any other
Commonwealthlaw.

Clause19GC - Investigators

This clausedesignatesthe Director, andwhomeverhe appointsfrom time to time, to
be aninvestigator.

Clause19GD - Identity cards

This clauserequiresan investigator(including the Director) to havean identity card
which is in approvedform and incorporatesa recentphotographof the investigator.
Wherea personceasesto be an investigatorhe or she must, as soonas practicable,
returnthe cardto theDirector.

Clause 19GE - Delegationby Director

Clause19GE providesthatthe Director may, by signedwriting, delegateall or any of
theDirector’s statutorypowersto an officer of the Departmentor aninvestigatorwho
is notan officer of the Department.This provisionwill allow the Directorto delegate
his powers to personssuch as accreditedrepresentativesor advisersfrom other
ContractingStatesto the ChicagoConventionor to investigatorsappointedfrom an
operatoror manufacturerof anaircraft.

Division 8- Miscellaneous

Clause19HA - Disclosureof information by Director for aviation safetypurposes

Subclause1 9HA(1) providesthat where the Director believesit is necessaryfor the
purposesof air safety, he or shemay discloseinformation obtainedin the courseof
investigationsto anyotherperson.

22



Subclause1 9HA(2) providesthat where the Director believes it is desirablein the
interestof safetypromotion he or she may publish any information (other than an
investigationreportgivento the Secretaryunderclause 1 9CT which the Secretaryhas
not released). Publishedinformationmust not identify a personby name,subclause
19HA(3). Note thatunder theActsInterpretationAct 1901 “person” includesa body
politic or corporation. This provision reflects the fact that the object of an
investigationis to enhanceaviation safety,notto apportionblameor liability.

Clause 19HB - Powers in relation to aircraft accident, serious incidents and
incidents

This clauseprovidesthat the powersandfunctionsof a Commonwealthagencyor a
person(excepta memberof the Australian FederalPolice) to investigatean aircraft
accident,seriousincidentor incidentunderanotherlaw of the Commonwealthoperate
subject to the provisionsof Part 2A. This clausemakesit clear that the Director’s
powers of investigationin relation to aircraft accidentsetc. have primacy over all
Commonwealthagencieswith air safety investigationpowers,exceptthe Australian
FederalPolice.

Clause19HC - Disclosureof air safetyrecords to a court or person

This clausesetsout the circumstancesin which“air safety records”(definedin clause
19AG) may be disclosedandproducedin civil proceedings.The clausegives effectto
the ICAO requirementin paragraph5.12 of Annex 13 to the ChicagoConventionthat
suchrecords shouldnot be madeavailableexcept for investigationpurposes“unless
the appropriateauthority for the administrationofjustice”, i.e. a court, “determines
that their disclosureoutweighs the adversedomesticand international impact such
actionmay haveonthat or anyfutureinvestigation”.

SubclauseI9HC(1) providesthat no personwho is or hasbeenan air safetyofficer
shall discloseor produceto any otherpersonor to a court an air safetyrecord, except
for air safetyinvestigationpurposes.

Subclauses19HC(1A) to (4) provideexemptionsfrom therule in subclause(1):
Subclause1 9HC(IA) providesthat clause1 9HC doesnot apply to an air safety
recordthat is a cockpit voice recording. Note that clauses19HE to 1 9HL deal‘ with cockpitvoicerecordings;
subclause19HC(1B) provides that clause 1 9HC does not apply to criminal
proceedings,investigationsrelatingto a criminal offenceor a proceedingrelating
to bail;
subclause19HC(2)providesthat subclause(1) doesnot apply to the disclosure
of anair safetyrecordto the Secretary;
subclause19HC(3)providesthat subclause(1) doesnot apply to the disclosure
of anair safetyrecordby theDirectorunderclause1 9HA; and
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subclause19HC(4) providesthat subclause(1) does not prohibit an air safety
officer from disclosingan air safetyrecordto a courtif an orderis madeunder
subclause(6).

Subclauses19HC(5) to 19HC(7) deal with court orders for disclosure. Subclause
1 9HC(5)providesthat apersonmayapplyto anappropriatecourt for anorderthatan
air safety record must be disclosedor producedto a court. Subclause19HC(6)
providesthat an appropriatecourt may order disclosureof an air safety record if
satisfied that it is in the public interesthaving regardto the adversedomestic and
internationalimpactsuch an ordermay have on the investigationto which the record
relatesor to any future investigations. Subclause19HC(7) providesthat wherean
appropriatecourt makesanorder for the disclosureof an air safetyrecordthat it also
makeanorderrestrictingaccessto the air safety record,unlesssatisfiedsuchanorder
would notbein the interestsofjustice.

Clause19HD - Compliancewith subpoenasetc.

Subclause19HD(1) providesthat an air safetyofficer is not obligedto complywith a
subpoenaor similardirectionissuedby a courtin relationto civil proceedingsto attend
and answerquestionsor produceair safety recordsrelating to an accident, serious
incidentor incidentwithin 6monthsof the occurrenceof that accident,seriousincident
or incident.

Subclause1 9HD(2) providesthat a personwho has obtaineda subpoenaor similar
directiondescribedin subclause(1) mayapply to the issuingcourt for anorderthat the
subpoenaor similar directionbe compliedwith.

Subclause19HD(3) providesthat a court may order compliancewith a subpoena
within 6 months of an accidentetc. if it considersthat it is desirable,in either the
interestsofjusticeor the performanceby the courtof its functions,to do so.

Clause19HE - Evidenceof cockpit voicerecordings - criminal proceedings

Clauses19HE to 19HL inclusive provide a comprehensiveschemefor the use of
cockpitvoicerecordingsasevidencein court. The clausesreplacesection27A of the
PrincipalAct, which is repealedby item2 of Schedule1 ofthis Bill.

Clause1 9HE providesthat a cockpit voice recordingmade during the flight of an
aircraftoperatedby anAustralianoperatoris notadmissibleas evidencein anycriminal
proceedingsin anAustraliancourt againstacrewmemberof that aircraft.

I
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Clause19HF - Evidenceof cockpit voicerecordings - civil proceedings

Subclause1911F(1) providesthat a cockpit voice recordingmadeduring the flight of
an aircraft operatedby an Australianoperatoris not admissibleas evidencein anycivil
proceedingsin anAustraliancourt.

Subclause1 9HF(2) providesthat, notwithstandingsubclause(1), a party to damage
proceedingsmayapplyto a court for an orderto allow the cockpitvoice recordingto
beadmittedasevidencein the proceedings.

Clause19HF(3)providesthat wherea partyhasrequestedan orderfor acockpit voice
recording to be admittedas evidencein a damagesproceeding,the court must first
determinewhetherit is in the public interestto allow the recordingto be admitted in
evidenceor excludedfrom evidence.

Clause 19HF(4) provides that where a court makes an order for a cockpit voice
recorderto be admitted as evidencein a damagesproceedingit shall be admitted
despitetheprovisionsof subclause19HF(1).

Clause1 9HF(5) definestheterms “damagesproceedings”and “Australian court” for
thepurposesof the clause.

Clause19HG - Examination by court of cockpit voice recording under 1911F(3)

Clause1 9HG appliesif a court examinesa cockpit voice recordingundersubclause
19HF(3), subclause19HG(1).

Subclause19HG(2) restricts the court accessto the cockpit voice recorderto the
personsconstituting the court and the legal representativesof the partiesto the
proceedingsandotherpartiesasthe courtmay direct.

Subclause1 9HG(3) providesthat personshaving heardpart or all of a cockpit voice
recordingin courtmay not, at the directionof the court, publishor communicatepart
or all of that recording in a way not specified by the court. A personcannot
contravenethis subclause,subclause19HG(4).

Clause191111 - Where a court makes an order under 19HF(3)

This clauseappliesif a cockpitvoice recordingis admittedasevidenceasthe resultof
an orderundersubclause1 9HF(3), subclause1 9HH(1).

Subclause19HH(2) providesthat a cockpitvoicerecordingadmittedinto evidencein a) civil proceedingfor damagesis not evidencefor the purposeof determiningliability of
a crewmemberwho isthe subjectof thecockpit voicerecording.
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Subclause19H11(3)providesthat acockpitvoicerecordingcanbeusedasevidenceof
negligenceof acrewmemberbut only for determiningtheliability of someotherparty.

Subclause19HH(4) providesthat the cockpit voice recordingor part of a cockpit
voice recording used in proceedingscan only be publishedor communicatedas
directedby the court, andno suchdirection maybecontravened,subclauseI 9HH(5).

Clause 1911J - Cockpit voice recording etc. not to be grounds for disciplinary
action

Thisclauseprovidesthat no employermaytakedisciplinaryactionagainstanemployee
on thegroundsof contentsof a cockpitvoicerecordermadeof theemployee.

Clause1911K - Disclosureof cockpit voice recordings

This clauseprovidesthat no personshall makeany information containedin a cockpit
voice recording public otherwisethan in an air safety investigation, in criminal
proceedings(otherthan proceedingsagainsta crew member),or in civil proceedings
forwhich a releaseorderhasbeenmadeundersubclause1 9HF(3).

Clause19HL - Sections 19HE and 19HF not to affect the admissibilityof other
evidence

This clauseprovidesthat nothing containedin clauses 1 9HE or 19HF affects the
admissibility in any proceedingsof words spokenon the flight deck provided that
evidenceisnot in theform of cockpitvoicerecordingor a transcriptof a recording.

Clause19HM - Determination of standards

SubclauseI9HM(1) provides that the Director may, by orders published in the
Gazette, determine standardsfor flight data and cockpit voice recorders. Such
recordersare safety investigatorytools which are required to be carriedby certain
classesof Australian aircraft under the Civil Aviation Regulations. The standards
determinedmay be specifiedby referenceto publishedAustralianor foreignstandards,
subclause19HM(2). I
Clause1911N- Day of effect of standards

Clause1 9HN providesthat a standardfor aflight dataor cockpit voice recordertakes
effect on theday the orderestablishingthestandardis publishedin the Gazetteor on a
laterdayspecifiedin theorder.
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Clause19HP - Standards to be disallowable instruments

This item providesthat standardsfor flight datarecordersandcockpit voice recorders
set under subclause19HM(1), and orders revoking, varying or modifying such
standards,are disallowableinstrumentsfor the purposesof section46A of the Acts
InterpretationAct 1901.

Clause 19HQ - Arrangements with States, Australian Capital Territory,
Northern Territory and Norfolk Island

The issuingof warrantsunderDivision 3 of Part2A cannotbe regardedasbeing an
exerciseofjudicial powerof the Commonwealth,nor is it incidental to the exerciseof
sucha power. The poweris administrative,and the mereconferral of a poweron a
State or Territory officer to issue a warrant would be beyond the legislative
competenceof the CommonwealthParliament.For this reasonclause19HQprovides
for a procedureto enable the Commonwealthto enterinto arrangementswith States
and Territories to confer authority on State and Territory magistratesto issue
warrants.

Clause19HR - Compensationfor acquisition of property

Wherethe operationof Part 2A would result in the acquisition of property from a
personother than on just terms, compensationis payableto that person, subclause
19HR(1). In determiningthe amountof compensationpayable,regardmustbe hadof
any damagesor compensationalreadyreceivedby that personas a result of the same
eventor transactionwhichresultedin the acquisition,subclause19HR(2).

Subclause19HR(3) definesthe terms “acquisition ofproperty” and ‘~justterms” to
havethe samerespectivemeaningsas in paragraph51(xxxi) of theConstitution.

PART 4- MISCELLANEOUS

Item 2.

Item 2 repealssection27A of the Principal Act, which dealswith the disclosureand
admissibilityof cockpit voicerecordings. Thesearenow dealt with comprehensively
in clauses1 9HE to 19HL inclusiveof item 1.
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NOTES ON SCHEDULE 2

AMENDMENTS OF THESEAFARERSREHABILITATIONANDCOMPENSATION

ACT1992

Item 1.

Item 1 repeals section 108 which is the section which establishesthe Seafarers
Rehabilitation& CompensationAuthority (Authority) as a body corporatewith its
own legalidentity.

Item 2.

Item 2 amendsthe Headingto Part 8 consequentialupon the repealof Division 3 of
Part8.

Item 3.

Item 3 repealsDivision 3 of Part8 which containsfinancial provisionsrelatingto the
Authority. As the Authoritywill notbea separatebodycorporate,it is not appropriate
that the Act shouldincludeseparatefinancial provisions.

The specific sectionswithin Division 3 of Part 8 which arebeingrepealedare:

Section 120 which appliesDivision 3 of Part XI of the Audit Act 1901 to the
Authority. The main effect of sectionis to requirethe preparationof financial
statementsandan annual report. The requirementfor the Authority to prepare
anannualreportis to be includedin proposednewsection125A.

Section 121 providesfor the paymentof moneyto the Authority andhow that
moneyisto beapplied.

Section 122 requires the Authority to prepare estimates of receipts and
expenditure.

Section123 exemptsthe Authority from taxation.

Section124 providesthat the Authoritymay borrowmoney.

I
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Item 4.

Item 4 insertsanew section125Ato requiretheAuthority to prepareanannualreport.

The annualreportmustbe providedto theMinisteras soonas practicableafter the end
of each financial year and must be tabledwithin 15 sittings days after the Minister
receivesit.
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NOTES ON SCHEDULE 3

AMENDMENT OF THE CIVIL AVIATIONACT1988

Item 1.

Item 1 repeals section 32AL of the Civil AviationAct 1988, which statesthat the
powersand functionsof an investigatorunderthe Civil AviationAct are exercised
subject to the provisions of Part XVI of the Air Navigation Regulations. This
provisionis maderedundantby clause19HB in item 1 of Schedule1 oftheBill.

AMENDMENT OF THE FREEDOMOFINFORMATIONACT1982

Items 2 and 3.

Items 2 and 3 replacethe referenceto “Air Navigation regulations, subregulation
283(1)” in Schedule3 of the FreedomofInformationAct 1982 with a referenceto
“Air NavigationAct 1920,subsection1 9CU(1)”. Theeffect ofthis amendmentmakes
subclauseI9CU(1), insertedinto theAir NavigationAct by ScheduleI of this Bill, a
secrecyprovisionfor the purposesof subsection3 8(1) of theFreedomofInformation
Act. That is, reportssubmittedto the Secretaryunderclause19CTare exemptfrom
disclosureundertheFreedomofInformationAct.
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