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AN ACT to facilitate Lea~es and Sales of settled 
Estates. ~ [5 June, 1857.J 

WHEREAS it is expedient that t4 Supreme Court of Tasmania PREAMBLE, 

should have power in certain cases toil authorise Leases and Sales of 
settled Estates where it shall deem th~i (such Leases or Sales would be 
proper and consistent with a due regal! for the interests of all parties 
entitled under the settlement; and it i·" also expedient that persons in 
possession of land for certain limite interests should have power to 
grant agricultural or occupation Lea es thereof, at rack rent, for a 
reasonable period: Be it therefore enac ed by the Governor of Tasmania, 
by and with the advice and consent f the Legislative Council and 
House of Assembly, in Parliament as mbled, as follows :-

1 The word "settlement" as used j this Act shall signify any deed, Interpretation 
agreement, will, or other instrument, r any number of such instru- of the word 
ments, under or by virtue of which a hereditaments of any tenure, "settlement." 
or any estates or interests in any such ihereditaments, stand limited to 
or in trust for any persons by way succession, including any such 
instruments affecting the estates of a one or more of such persons 
exclusively; and the te.rm " settled es ates" as used in this Act shall Interpretation 
signify all hereditaments of any ten e, and all estates or interests in of the term 
any such hereditaments which are t subject of a settlement; and "settled estates." 
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for the purposes of this Act a Tenant n tail after possibility of issue 
extinct shall be deemed a Tenant for li e. 

Power t~ Court 2 It shall be lawful for the Supre 
to authorIse Leases relates to estates in Tasmania if it sh 
of settled Estates,.. '. 

e Court of Tasmania, so far as 
I deem it proper and consistent 
f all parties entitled under the 
s and restrictions in this Act 
ttled estates, or of any rights 
ttled estates, for any purpose 
or not, provided the following 

subject to certain wIth a due regar~ for the mtere~t~ 
conditions. settlement, and subject to the provlsI 

Leases may 
contain special 
covenants. 

Parts of settled 
estates may be 
leased. 

contained, to authorise Leases of any 
or privileges over or affecting any 
whatsoever, whether involving waste 
Conditions be observed :-

First, every such Lease shall be made to take effect in possession 
at or within one year next af er the making thereof, and shall 
bp for a term of years not e ceeding, for an agricultural or 
occupation Lease, Seven ye rs; for a mining Lease, or a 
Lease of water, water~mills, ayleaves, waterleaves, or other 
rights or easements, Fourteen years; and for a building Lease, 
Thirty years: 

Secondly, on every such Lease hall be reserved the best rent, or 
reservation in the nature of ent, either uniform or not, that 
can be reasonably obtained, t be made payable half-yearly, 
or oftener, without taking a fine or other benefit in the 
nature of a fine: 

Thirdly, where the Lease is of ny earth, coal, stone, or mineral, 
a certain portion of the whole rent, or payment reserved, shall 
be from time to time set as' e and invested as hereinafter 
mentioned; namely, when nd so long as the person for 
the time being entitled to th receipt of such rent is a person 
who, by reason of his estate, l' by virtue of any declaration 
in the settlement, is entitled to work such earth, coal, stone, 
or mineral for his own bene t, one-fourth part of such rent, 
and otherwise three-fourth p ts thereof; and in every such 
Lease sufficient provision all be made to ensure SUCH 

application of the aforesai portion of the rent, by the 
appointment of Trustees, 0 otherwise, as the Court shall 
deem expedient: . 

F01/,rthly, no such Lease sh 1 authorise the felling of any 
trees, except so far as shall be necessary for the purpose of 
clearing the ground for any buildings, excavations, or other 
works authorised by the ease, or for cultivation, or for 
building, repairing, or fencin ,or for domestic purposes: 

Fifthly, every such Lease shall be by deed. and the Lessee shall 
execute a counterpart thereof and every such Lease shall con
tain a condition for re-entry n non-payment of the rent for a 
period not less than twenty-e ht days after it becomes due. 

3 Subject and in addition to t 
tioned, every such Lease shall contain 
stipulations as the Court shall deem 
special circumstances of the demise. 

4 The power to authorise Leases c 
to authorise Leases either of the whole 
and may be exercised from time to ti 

conditions hereinbefore men
uch covenants, conditions, and 
xpedient with reference to the 

ferred by this Act shall extend 
any parts of the settled estates, 
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5 Any Leases granted under this Act mH y be surrendered, either for Leases may be 
the purpose of obtaining a renewal of the me or not; and the power surrendered and 
to authorise Leases conferred by this Act s II extend to authorise new renewed. 
Leases of the whole or any part of the here itaments comprised in any 
surrendered Lease. 

6 The power to authorise Leases ~onfe ed by this Act shall extend 
to authorise preliminary contracts to gran any such Leases; and any 
of the terms of such contracts may be vari' in the Leases. 

Power to authorise 
Leases to extend to 
preliminary con. 
tracts. 

7 The power to authorise Lea~es con erred by this Act may be Mode in which 
exercised by the Court, either by approvin of particular Leases, or by Leases. may be 

d · th t f I' . i'" • • h h . . f authorIsed. or erIllg a powers 0 easmg, III conIOrflty Wit t e prOVIsIOns 0 ' 

this Act, shall be vested ill Trustees in mafler hereinafter mentioned. 

8 When application is made to the ourt either to approve of a That evidence to 
particular Lease, or to vest any powers of I asing in Trustees, the Court be prodl~ce~ on 
h 11 . h l' d h'd . h 11 d ffi an app lCatlOn to 

S a reqUIre t e app !Cant to pro uce suc I I ence as It sa, eem su - authorise Leases. 
cient to enable it to ascertain the nature, alue, and circumstances of 
the estate, and the terms and conditions 0 which Leases thereof ought 
to be authorised. 

9 When a particular Lease or contract r a Lease has been approved After approval of 
by the Court, the Court shall direct w at person or persons shall Lea~e the Court 

to dIrect who shall 
execute the same as Lessor; and the Lease l' contract executed by such be L essor. 
person or persons shall take effect in all r~pectA as if he or they was 
or were at the time of the execution there4£' absolutely entitled to the 
whole estate or interest which is bound ~y the settlement, and had 
immediately afterwards settled the same according to the settlement, 
and so as to operate (if necessary) by wayi~ of revocation and appoint· 
ment or otherwise, as the Court shall direct. 

10 Where the Court shall deem it:expedient that any general 
powers of leasing any settled estates confo~mably to this Act should be 
vested in Trustees, it may by order vest ~ny such power accordingly 
either in the existing Trustees of the settl~ment or in any other persons; 
and such powers when exercised by such trustees shall take effect in 
aH respects as if the power so vested in diem had been originally con-
tained in the settlement, and so as to operate (if necessary) by way of 
revocation and appointment of the use or':otherwise as the Court shall 
direct; and in every such cabe the Couft, if it shall think fit, may 
impose any conditions as to consents or it otherwise on the exercise of 
such power; and the Court may also autJ:lOrise the insertion of pro-
visions for the appointment of new Trust~s, from time to time, for the 
purpose of exercising such powers of Ieasl\ng as aforesaid. 

" 

i\ 

Power of leasing 
may be vested b 
Trustees. 

11 It shall be lawful for the said SuPt. me Court, if it shall deem it Court may 
. f I authorise Sales of proper and consistent with a due regard ., r the interests 0 ai parties settled estates and 

e, ntitled under the settlement, and subject to the provisions and restric- of timber. 
tions in this Act contained, from time to firne to authorise a Sale of the 
whole or any parts of any settled estates,~or of any timber (not being 
ornamental timber) growing on any setttd estates; and every such 
Sale shall be conducted and confirmed i~l the same manner as by the 
rules and practice of the Court for the ti,e being is or shall be required 
in the sale of lands sold under a decree Of the Court. 

~ 
12 When any land is sold for buildi1g purposes, it shall be lawful Consideration fOf 
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land sold for 
building may be 
a fee-farm rent. 

Minerals, &c. may 
be excepted from 
sales. 

Court may 
authorise dedica
tion of parts of 
iSettled estates for 
roads, &c. 

How sales and 
dedications are 
to be effected 
under the direetion 
of the Court. 

for the Court, if it shall see fit, 
sideration to be a rent iSt)uing 
and settled in such manner as 

No. 29. 

allow the whole or any partofthe con
t of such land, which may be secured 
e Court shall approve. 

13 On any sale of land, an earth, coal, stone, or mineral mav be 
excepted, and any rights or pri ileges may be reserved; and the ~ pur
chaser may be required to ente into any covenants, or submit to any 
restrictions, which the Court m y deem advisable. 

14 It shall be lawful for the sa Supreme Court, if it shall deem it proper 
and consistent with a due rega for the interests of all parties entitled 
under the settlement, and subjec to the provisions and restrictions in this 
Act contained, from time to ti e to direct that any part of any settled 
estates be laid out for streets, r ds, paths, squares, gardens, or other 
open spaces, sewers, drains, or ter-courses, either to be dedicated to 
the public or not; and the Cou may direct that the parts so laid out 
shall remain vested in the Trus es of the settlement, or be conveved to 
and vested in any other Truste , upon such trusts for securil.l"'g the 
continued appropriation thereof 0 the purposes aforesaid in all respects" 
and with such provisions for th appointment of new Trustees when 
required, as by the Court shall deemed advisable. 

15 On every sale or dedi ation to be effected as herein before 
mentioned, the said Court ma direct what person or persons shall 
execute the deed of conveya .e; and the deed executed by such 
person or persons shall take e ect as if the settlement had contained 
a power enabling such perso or persons to effect such sale or 
dedication, and so as to operat (if necessary) by way of revocation 
and appointment of the use or 0 erwise as the Court shan direct. 

ApplicatiOn by 16 Any person entitled to t e possession or to the receipt of the 
petition to exercise rents and profits of any settled tates for a term of years determinable 
powe~s conferred on his death, or for an estate fo life, or any greater estate, may apply 
by thiS Act. } Cb" . h 

With who~e con
sent such applica
tion to be made. 

Petition may he 
granted without 
consent, saving 

to be ourt y petItIOn mmary way to exerCIse t e powers 
conferred bv this Act. 

o! 

17 Subject to the exception contained in the next Section, every 
application to the Court must be made with the concurrence or consent 
of the following parties; namel 

Where there is a tenant i tail under the settlement in existence, 
and of full age, then t e parties to concur or consent shall be 
such tenant in tail, or if there is more than one such tenant 
in tail then the first 0 such tenants in tail; and a:l persons 
in existence having a y beneficial estate or interest under or 
by virtue of the settle ent prior to the estate of such tenant 
in tail; and all Trustee having any estate or interest on behalf 
of any unborn child p r to the estate of such tenant in tail: 

And in ev~ry other cas the parties to coucur or consent shall 
be all the persons in xistence having any beneficial estate 
or interest under or b virtue of the settlement; and also all 
Trustees having any state or interest on behalf of any 
unborn child. 

18 Provided nevertheless, t11a 
to an estate of inheritance whos 
been refused or cannot be obtain 

unless there shall be a person entitled 
consent or concurrence shall have 

, it shall be lawful for the Court, if' 
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it shall think fit, to give effect to any pet tion, subject to and so as not the rights of non 
to affect the rights, estate, or interest of ny person whose consent or consenting parties 

concurrence has been refused or cannot obtained, or whose rights, 
estate, or interest ought, in the opinion the Court, to be excepted. 

19 Notice of any application to the 
be served on all Trustees who are seised 
trust for any person whose consent or co 
tion is hereby required, and on any othe 
the Court ought to be so served, unles 
dispense with such notice. 

id Court under this Act shall Notice of appli-
r possessed of any estate in cation to be served 
currence to or in the applica- on all Tl'Ustees, &c, 

parties who in the opinion of 
the Court shall think fit to 

20 Notice of any application to the s id Court under this Act shall 
be inserted in such newspapers as the Court shall direct; and any 
person or body corporate, whether intere ted in the estate or not, may 
apply to the said Court by motion for I aye to be heard in opposition 
to or in support of any application whi h may be made to the said 
Court under this Act; and the said ourt is hereby authorised to 
permit such person or corporation to ap ear and be heard in opposition 
to or support of any such application, on such terms as to costs or 
otherwise, and in such manner, as it sha1 think fit, 

Notice of appli
cation to be given 
in the newspapers, 

21 The said Court shall not be at li erty to grant any application No appli~ation 
under this Act in any case where the app 'cant, or any party entitled, has under thiS Act to 

'1 I' d 'h H f P I' f rp '1' be granted where prevIOus y app le to elt er ouse 0 tear lament 0 .L. asmanw 101' "lar pl"ca-
P , A ft' h "1 b' d h ]' a Slml ap 1 a rlVate ct to e ect t e same or a SI 1 ar 0 ~ect an suc app lca- tion has been 

tion has been rejected on its merits, rejected by Par
liament, 

22 The said Court shall direct th some sufficient notice of any Notice of the 
exercise of any of the powers conferr d on it by this Act shall be exercise of the 

placed on the settlement or on any copi s thereof, or otherwise recorded :f'::~~;Ott: 
in any way it may think proper, in all ases where it shall appear to the Court. 
Court to be practicable. ~nd,-- expedient I' r,eventipg fraud or m~takek ,,'1/ tJ / /~. ;// 

{r~ fi at~) 17l.fl(// ~("/rtf/Z<J p-e( () <.J rtf}, }(: /1., ¥ 
23 All money to be received on any ale effected under the authority Cou-rtmayappo!nt 

f h' A b 'd f . d Trustees to receive o t IS ct, or to e set aSl e out 0 t, rent or payme~ts reserv: on and apply monies 
any lease of earth, coal, stone, or ml erals as aforeSaId, may, If the arising from Sales, 
Court shall think fit, be paid to any T~ stees of whom it shall approve, 
or otherwise the same shall be paid in the Colonial Treasury to the 
credit of the Registrar of the said Supr me Court ex parte the applicant 
in the matter of this Act, and in either ase such money shall be applied 
as the Court shall from time to time d ect to some one or more of the 
following purposes; namely,-

The discharge or redemption 0 . any incumbrance affecting the 
hereditaments in respect of hich such money was paid, or 
affecting any other heredita ents subject to the same uses or 
trusts; or, 

The purchase of other heredit ments to be settled in the same 
manner as the hereditament. in respect of which the money 
was paid; or, 

The payment to any person b~omillg absolutely entitled. 
:j 
~ 

24 The application of the moneytn manner aforesaid may, if the 
said Court shall so direct, be made by he Trustees, if any, without any 
application to the Court, or otherwise Ipon an order of the Court upon 

Trustees may ap
ply monies ill cer
tain cases without 
application to 
Court, 
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the petition of the person who wo d be entitled to the possession or 
the receipt of the rents and profits 0 the land if the money had been 
invested in the purchase of land. 

Until money can 25 Until the money can be appl d as aforesaid, the same shall be 
be applied to be from time to time' t d Government or real securities in invested interest Inves e upon su 
or divid~nds to be Tfl'MItania as the Court shall think fit, and the interest and dividends 
paid to the parties arising from such investments shall e paid to the person who would 
entitled. have been entitled to the rents and ofits of the land if the money had 

been invested in the purchase of lan • 

C.ourt may exer- 26 The said Court shall be at lib rty to exercise any of the powers. 
CIie powers re· conferred on it by this Act, whether he Court shall have already exer-· 
~=~~!~~i~u~= cised any of the powers conferred y this Act in ~espe~t of the same 
i~ expres~ly nega- propertJ:' or not; ~ut n? suc~ power shall be exercIsed If ~ny ~xpress 
tIved. declaratIOn or mamfest mtentIOn tha they shall not be exercised IS con ... 

tained in the settlement, or may r asonably be inferred therefrom, or 
from extrinsic circumstances or e dence: Provided always, that the 
circumstance of the settlement cont 'ning powers to effect similar pur., 
poses shall not preclude the Court fj m exercising any of the powers 
conferred by this Act, if it shall thi that the powers contained in the 
settlement ought to be extended. 

<?ourtnottoaut?o- 27 Nothing in this Act shall be 
meldany atcht WhICh authorise any Lease, Sale, or other cou no aye .. 
been authorised by the OpInIOn of the Court, the same 

nstrued to empower the Court to 
ct beyond the extent to which, in 
ight have been authorised in and 
tlors. the settlor. by the settlement by the settlor or s 

Acts of the Court 28 After the completion of any ease or Sale, or other act under 
in professed .pur- the authority of the Court, and pur rting to be in pursuanee of this 
suance of.thIs ~ct Act the same shall not be invalidate on the ground that the Court was 
not to be Iuvah- ' . 
dated. . not hereby empowered to authorls the same, except that no such 

Costs. 

Lease, Sale, or other act shall have ny effect against any person whose 
concurrence in or consent to the appl tion ought to have been obtained 
and was not obtained. 

29 It shall be lawful for the Curt, if it shall think fit, to order 
that all or any costs or expenses of II or any parties of and incident 
to any application under this Act sh I be a charge on the hereditaments 
which are the subject of the applica on, or on any other hereditaments 
included in the same settlement, an subject to the same limitations; 
and the Court may also direct that such costs and expenses shall be 
raised by sale or mortgage of a suffi ient part of such hereditameDts, 
or out of the rents or profits there , such costs and expenses to he 
taxed as the Court shall direct. 

Power to Court 30 The said Court may, if it 5h I think fit, from time to time make 
to make rules and general rules and orders for carryin the purposes of this Act into effect, 
orders. f, d f d d and or regulating the times and f, ID and mo e 0 proce ure, an 

Rules and orders 

generally the practice of the Court i respect of the matters to which 
this Act relates, and for regulating t e fees and allowfmces to all officers 
and solicitors of the Court in respec to such matters; and such rules 
and orders may from time to time rescinded or altered by the like 
authority; and all such rules and rders shall take effect as general 
orders of the Court. 

31 All general rules and order made as aforesaid shall, Imme .. 
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diately after the making and issuing thereof, be laid before both 
Houses of the Parliament of Tasmania if· arliament be then sitting, or 
if Parliament be not then sitting within ttnenty-one days after the next 
meeting thereof; and it shall be lawful fi, either of the Houses of Par-
liament, by any resolution passed wit n thirty-six days after such 
rules or orders have been laid before it, resolve that the same, or allY 
part thereof, ought not to continue in' force, and thereupon the same 
shall cease to be binding, " 

79 

to be laid before 
Parliament. 

32 It shall be lawful for any person entitled to the possession or to Tenants for life, 
the receipt of the rents and profits of an settled estates for an estate for l&c, m~y grant 
}'fi fi f d 'bl' h h' l'{' fi eases 101'7 years. '1 e, or or a term 0 years etermma e WIt IS lIe, or or any greater 
estate, either in his own right or in rig t of his wife, unless the settle-
mentshall contain an express decIaratio that it shall not he lawful for 
such person to make such demise, and Iso for any perflon entitled to 
the possession or to the receipt of the re ts and profits of any unsettled 
estates in right of a wife who is seised i 1 fee without any application to 
the Court, to demise the same or any rt thereof from time to time 
for any term not exceeding seven y rs, to take effect in posses-
sion: Provided, that every such demis be made by deed, and the best 
rent that can reasonably be obtained be thereby reserved, without any 
£ne or other benefit in the nature of a ne, which rent shall be incident 
to the immediate reversion; and pro v , ed that such demise be not 
made without impeachment !)f waste, ~nd do contain a covenant for 
payment of the rent, and such other us aI and proper covenants as the 
Lessor shall think fit, and also a condit, n of re-entry on non-payment 
for a period not less than twenty-eight ys of the rent thereby reserved, 
and on non-observance of any of the . oven ants or conditions therein 
contained; and provided a counterpa of every deed of lease be 
executed by the Lessee. 

33 Every demise authorised by the' ast preceding Section shall be Against whom 
valid against the person granting th same, and aU other persons such I:ease shall 
entitled to estates subsequent to the est,te of such person under or by be valid. 
virtue of the same settlement if the es~ates be settled, and in case of 
unsettled estates against all persons Claiming through or under the 
wife or husband (as the case may bel of the person granting the 
same" :! 

.i 

34 The execution of any Lease byhhe Lessor or Lessors shall be Ev~dence of exe
dee,med sufficient evidence that a count,r"part of, such Lease has been cutIOn of Lease by 
duly executed by the Lessee as require1 by this Act. Lessee. 

35 All powers given by this Act, a 'd all applications to the Court Provision as to 
under this Act, and consents to such pplications, may be exercised, infants, lunatics, 
made, or given by guardians on behalf f infants, and by committees &c. 
on behalf of lunatics, and by assignees f bankrupts or insolvents: Pro-
vided neverthel('ss, that in the cases of nfants or lunatic tenants in tail 
no application to the Court, or consent' 0 any application, may be made 
or given by any guardian or committe without the special direction of 
the Court. 

36 Where a married woman shall a ply to the Court or consent to A ma!ried woman 
an application to the Court under this ct, she shall first be examined applymg to the 

f h h h· h k ' I d f h d Court to be exa-apart rom er usband touc mg er, now e 'ge 0 t e nature an ined apart from 
effect of the application, and it shall e ascertained that she freely ~r husband. N () 
desires to make or consent to such appr ation; and such examination clause &c. in set-
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~lement" r~~in- shall be made whether the hered" aments which are the subject of the 
mg anttlcClpatirt0n to application shall be settled in tru t for the separate use of such married 
preven ou "d d I f h hi' from exercising ,!om~n III epen ent y 0 e~. u an~, . or ~ot; and no cause or provl-
powel'softhis Act. SlOn III any settlement restraIllm antICIpation shall prevent the Court 

from exercising, if it shall think t, any of the powers given by this 
Act, and no such exercise shall 0 casion any forfeiture, anything in the 
settlement contained to the cont ry notwithstanding. 

Mode of taking 
examination. 

37 The examination of such arried woman shall be made either 
by the Court or a Judge thereof, r by some person authorised to take 

"the acknowledgment and exam ation of married women under the 
provisions of the Act in Council f this Colony, intituled An Act to 
render Conveyances by Marrie Women effectual without Fine or 
Recovery, or the Act in Council f 1his Colony, intituled An Act to 
amend an Act intituled "An A t to render Conveyances by Married 
Women effectual without Fine 0 Recovery;" and such Judge or other 
person shall certify under his ha that he has examined such married 
woman apart from her husband, d is satisfied that she is aware of the 
nature and effect of the intended pplication, and that she freely desires 

. to make or consent to the same. 

As to consent of 
married women 
under age. 

38 Subject to such examinati n as aforesaid, married women may 
make or consent to any applicat ns whether they be of full age or 
infants. 

No equity to 39 Nothing in this Act shall e construed to create any obligation 
compel anyone to at law or.in equity on any perso to make or consent to any applica-
apply to the tion to the Court or to exercise y power. 
Court. ' 

Tenants for life, 
&c., may exercise 
powers notwith
standing incum_ 
brances. 

To what settle
ments this Act to 
extend. 

Commencement of 
Act. 

40 For the purposes of thi Act, a person shall be deemed to 
be entitled to the possession to the receipt of the rents and 
profits of estates, although his e ate may be charged or incumbered 
either by himself or by the se lor, or otherwise howsoever, to any 
extent; but the estates or interes s of the parties entitled to any such 
charge or incumbrance shall nQt be affected by the acts of the person 
entitled to the possession or to th receipt of the rents and profits as 
aforesaid unless they shall concu therein. 

41 The provisions of this Act hall extend to all settlements, whether 
made before or after it shall corn in force, except those as to demises to 
be made without application to t Court, which shall extend only to 
settlements made after this Act s all come in force. 

42 This Act shall come in fo e on the First day of July, 1857. 

lAMES lU.RNARD, 
ClOVBltlUUUIT 1'1UJlTJUt, TA.IIKAJlU .• 


