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EVIDENCE ACT 1928.

An Act to consolidate the Law of Evidence. mh?m;é;?i v.
[+ 8 .

[12th February, 1929.] —

BE it enacted by the King’s Most Excellent Majesty by and with the guitnes 4«

advice and consent of the Legislative Council and the Legislative 115
Assembly of Vietoria in this present Parliament assembled and by the
anthority of the same as follows (that is to say) : —

1. This Act may be cited as the Fridence Act 1928, and shall come short tive
into operation on a day to be fixed by proclamation of the Governor Jageicenent
in Council published in the Government Garette, and is divided into
Parts and Divisions as follows :—

(Division 1.—Orders and Commissions to
|  Examine Witnesses 53, 4=9,
Division 2.—Subpenas &c. and Examina-
Metns of ob- tion without Subpeena ss. 10-11.
tninne  Evi- S Division 3.—Prisoners s. 12.
dence. Division 4.—Inhspection of Property s. 13,

) Division 5.—Bouards appointed and Commis-
sions issued by the Governor in Council ss.
L 14-21.

( Division 1.—Who may Testify ss. 22-25,
P L —Wit- Division 2.—Privileges  Disabilities  and
ART LL—WIJ  Obligations of Witnesses ss. 26-30.
1esaes. Division 3.—Jixamination and Cross-exami-
nation of Witnesses ss. 31-40.
( Division 1.—Introdnctory ss, 41-45.
Division 2.—General ss. 46-51.
Division 3.—Further Provisions relating to
Parr  IIL — Australasian Documents ss. 52~6%.
Proof of Docu- | Division 4.—Further Provisions relating to
ments and of{  Victorian Documents ss. 63-68,
Facts by | Division 5.—Jundicial Notice ss. 69-74.

Parr I, — The

Documents. Division 6.—By-laws and Minutes ss. 75-79.
Division 7.—Convictions and Acquittals ss.
80--82.

| Division 8.—Bankers’ Books ss. 83-91.
vor. m.—21
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Evidenge Act
1915,

Repeal.
First Schedule,

Linverpratation.
b2, 8.

(Division 1.—Introductory s. 92.
Divizion 2.—QOaths and Affirmations ss.
93-97.
Division 3.—Declarations in Public Depart-
ments ss. 98-99.
Division 4,—Voluntary Statutory Declara-
Parr IV.— tions sa. 100-102.
Qaths  Affir- | Division 5,—Courts and Officers ss. 103-104.
métions Affi-{ Division 6.—Gaolers s. 105,
davits Decla- | Division 7.—Commissioners of the Supreme
ratious, Court. for taking Affidavits ss. 106-110.
Division 8.—Commissioners for taking De-
clarations and Affidavits ss. 111-114,
Division 9,—Affidavits in Victoria s, 115,
Division 10.—Affidavits in places out of
Victoria ss. 116-117.
Division 11,—Jurat s. 118.

"

Part V.—Attestations Verifications Acknowledgments Notarial
Acts ete, ss. 119-121.

Parr VI.—Shorthand Writers ss, 122-132.

Part VIL—Offences. Perjury Forgery False Certificates ete.
ss. 133-137.

Part VIII.—Miscellaneous ss. 138-143,

2. The Acts mentioned in the First Schedunle to this Act to the
extent thereby expressed to be repealed are hereby repealed. Such
repea]l shall not affect any application examination deposition
declaration affidavit rule regulation or order made, or any writ
sabpeena summons or other process issned, or any commission
granted, or any certificate or notice given, or any signature published,
or any interrogatories administered under the said Acts or any
of them before the commencement of this Act.

8. In this Act noless inconsistent with the context or subject-
matter—

“ Document ” includes any book plan paper parchment or other
material whatever on whick is any writing or printing or
which is marked with any letters or marks denoting words
ot any other signs capable of carrying a definite meaning
to persous conversant with them.

.

“Person acting judicially ” includes any court judge chairman
of general sessions justice arbitrator and any person having
by law or by consent of parties authority to hear receive and
examiie evidence wnd any officer in any public department
having in the dischurge of his dutics anthority to examine
evidence.

* Legal proceeding ” includes any civil crimival or mixed pro-
ceeding and any inquiry in which evidence is or may be
given before any court, or person acting judicially.
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Part I.—Tur MEeANs oF oBTAINING HVIDENOER.

DIVISION 1.—ORDERS AND COMMISSIONS TO EXAMINE WITNESSES,
4. It shall be lawfal for the Supreme Court or any judge thereof in Evidence 4c2

any action or suit depending in such Supreme Court or in any county
court® or court of mines upon the application of any of the

1915 4. 4.

. Ovder or
rties to such commission
to examine

action or suit to order the examination on oath upon Interrogatories Giieses.
or otherwise before some person to be named in such order of anyiwin, tv.
witnesses within Victoria or its dependencies ;#) or toorder a commis-® =+
sion(® or letters of request to issue for the examination of witnesses on
oath at any place or places out of Victoria and its dependencies by

{a) Applications for leave to examine wit-
nesses de bene esse in county court actions must
be made on summons,—Irvine v. Birtchnell,
1 ALR, 20.

(b) Where a commission issued t0o oxamine a
certain witness within the jurisdiction: Held,
the ovidence given under it was admissible,
sinee the commission was besed on an order
which complied aubatantially with the reguire-
monte of this section.—Hatt v. Ha#t, 3 V.L.R.
(E.), 227,

Upon an spplication for an order to examine
a witness de bene esge, the affidavit stated that
the witness was ** a material and necessary witness
for the plaintiff in thia action,” and further stated
that in the opinion of the sclicitor the plaintiff
could not esfely proceed to trial without his
evidence.

Held, that the affidavit should state generally
what the witnese was going to prove so as to
eatiafy the court that he was a material witness,
and that it waa not sufficient merely to state
that he was a material witness.—Bleasby v.
Romney, 24 V.L.R., 201.

{c) On an application by a party for a com.
mission to exatiine a witness out of the jurisdiction
it woe keld by the High Court in & New South
Wales case that if it is shown to the satisfaction
of the court that the witness is out of the juris-
diction, that his evidence is material, that the
court has no power to enforoe bhis attendance,
and that the party spplying cannot procure it,
the court is bound in the exercise of ita discretion
to order the ¢ommission to issne, unless the other
party can satisfy the court that the witness can
and will attend.

This principle applied to the case of an appli-
eation by two of tﬁrea vo.defendants to have the
ovidence of the third defendant taken on com.
migsion in South Africa.

In considering whether & ocommission should
or should not issue, the court should net speculate
a8 to whether one party or the other is likely to
suceeed at the trial, and should attend to the
nature of the case and the pleadings so far only
#8 to ase whether there is really any question
to bo tried.—Willis v. Prequair, 3 C.LLR., 912.

A commission will not be granted under this
seetion to examine & witness whose atiendance
at the trial can be enforced under the provisions
of the Service and Execution of Process Acts.

The principle enunciated in Willis v. Trequair
{supra) applied; The National Mutual Life Asso.

cintion of Australasia Limited v. The Australion
Widows' Fund Life Assurance Society Limited,
1910 V.L.R., 411,

The granting of & commission under this section
is a matter within the discretion of the judge to
whotn the application for it is made, Ordinarily,
where the application ia made bond fide, the appli-
cation ia readily granted, but it is not a matter of
right, still less & matier of course, Where s dis-
cretion is vested in a judge by » Statute which
does not deolare his disoretion to be final an
appeal will lis ; but the appellate court will not
overrule the exercise of the judge's discretion
unless (1) There is no evidence to support his
decision or (2) He has beon misled by Ialse evi-
dence, or {3) Injustice will be done through the
mistaken exercise of his discretion. Where the
person whom defendant desired to examine on
commisaion was » most important witness for
the defencs, and no other witness could serve as a
substitute for him upon eertain questions upon
which the defence mainly rested, and no means
existed by which he could be compelied to come
to Victoria and submit himself for examination
there: Held, that the case came within exception
{3), and order refusing a commiasion reversed on
appeal, notwithetanding that e former commiasion
obtained by co-defendant, for whom the same
solicitor acted, had been allowed to.expire with-
out the evidence being taken under it.—Merry v.
The Queen, 10 V.L.R. (B.), 135,

On application for & commission $0 exemine
witnesses abrond, o judge has s discretion to
refuse it, if it will not condues to the due ad-
ministration of justice. Proof of any legal de-
fonce, however, ought, in the absence of any
specinl circumgtances, to be regarded sa so con-
(ilg;ive.—Ds Saxe v. Schlesinger, T V.LR, (L.),

Where & plaintiff did not join in the application
for a commission it was held that he should be
allowed to have a clanse inserted in the long order
entitling him if he should think proper to use ab
the trial the evidence taken on commission.—
Hele v. Melhwraith, McEacharn, and Co., 2 A.L.R.,
40,

The section formerly in force was held not to
authorize a judge of the Supreme Court to order
the issue of a letter of request, in a connty court
action, for the examination of witnesses abroad.
—Smyth v. Brunning, 1913 V.L.R., 280 ; but the
words “ letters of request  have now been added.
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Bridence Aot interrogatories or otherwise ;@ nud by the same or any subsequent order

118, or orders to give all such directions touching the time place and manner
of such examination® as well within Victoria and its dependencies as
without and all other matters and circumstancest® connected with such
examinations as appear reasoucble and just ;@ and it shall be lawful for
every person authorized to tee the examination of witnesses by any
rule order writ or commisgion or letters of r
pursusuce of this Division to take all such examinations and if
within Victoria he is hereby required to take the same.

Witaessee uay 5. When any rule or order is mude for the examination of witnesges

atond e @ within Victoria or its dependencies by authority of this Act, it shall be

Srmisation:  lawful for the Supreme Court or any judge thereof in and by the first

Ses | w7y, Tule or order to be made in the matter or any subsequent rule or order

. 8204, to command the attendance of any

order for the pnrpose of being examined or of producing any documents
to be mentioned in such rule or order, or for the purpose of being
‘examined and of producing documents so mentioned and to direct
the attendance of any snch person at his own place of abode or
elsewhere if necessary or convenient so to do; and the wilful dis-
obedience of any such rule or order shall be deemed a contempt of the
Supreme Court, and proceedings may be thereupon had by nttachment
{the judge’s order being made a rule of court before or at the time of
the application for an attachment) if in addition to the service of the
rale or order an appointment of the time and place of attendance in
obedience thereto signed by the person or persons appointed to take
the examination or by one or more of such persons is also served
together with or after the service of such rule or order: Provided
always that every person whose attendance is so required shall be
entit{ed to the like conduct money and payment for expenses and loss of
time as upon attendance at a trial: Provided also that no person

(2) There iz no jurisdiction under this gection
to malks an order for the examination of witnessen

tares of witnesses should be sttached, which was
not done: Held, auch e provision was merel

de bene esse aftor judgmoent has been entered and
ﬁnding an application for & new trial—Wilkie v.
elbourne Motor Bus Cv., 1916 V.L.R., 211,
When s witness is permanently residing in
enother State, and hin attendance would be very
inconvenient for buainess resaons, the oourt will,
where the evidence sought does not involve per-
sonal oredibility and turns largely on the prodao-
tion of documents, grant & commission under this
seotion to take the evidence notwithstanding thet
the witness's attendance might be compelled under
ssotion 16 of the Service and Erxecution of Process
Act 1902-1912.—Burnside v. Melbovrna Fire Office
Ltd. (No. 2), 1918 V.L.R., 630 ; sce In re Matthews,

nfra.

() A petitiover, a theatrical mansger, sesking
divoree on the ground of adultery, but having no
peraonal kmow] of the adultery elleged, wes
about to leave the jurisdiction for an indefinite
timo on & busineas tour, Upon an application to
take the gt.itioner‘s evidenoa on commission be-
fore his departure ; Held, that the application
chould be ted subjeob to the court desiring
af the tmfl:: hear the petitionsr in person.—
Goodchild v, Goodchild, 1919 V.L.R., 13,

(c) Where the order provided that the signe-

directory, end that the proper time for taking eu
+n objection was ot the taking of the evidence, and
not at the heering, Where copies of letters were
put in evidence before & commissioner, the ori-
Ginals having been called for on a notice to pro-
duge and not produced, but no notice to pro.
duce wag then put in or proved : Held, that an
ohjeotion ot the hearing that this correspondence
was inadmissible was too late; it should have
boen taken before the rommissioner at the time.
~=Halt v. Hatt, 3 V.L.R. (E.), 227.

It is the duty of & commissioner 30 use his own
disoretion aa to the competency of witnesses
oxamined by him, and to certify to the court his
opinion.—White v. Hoddle, 6 V.LLR, {E.), at
Foge BY.

The rules of practice on taking evidence under
&, commiesion ore the same as those acted on in
e court.—Bell v. Clarke, 10 V.L.R. (E.). 284.

{d) The power to grant a commission to ex-
cmine a witnesa da bene esge under this seotion ia
cigoretionary, The test to be applied is whether
it is necessary for the purposes of justice that a
commission should iseue, and the cironmstanoss of
gagh pertioular osse must be considered.—1In re
Iatthews, 1918 V.L.R., 733.
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shall be compelled to produce under any such rule or order any Buidence 4c
document that he wonld not be compellable to produce at the trial of ***

the cause.

6. It shall be lawful for the judge prothouotary or other' person Exmminers way
or persons to be named in any such rule or order as aforesaid for Gl cravsence

duaet or abaence

taking any examination in pursunance thereof, and if within Victoria he of witness.

and

ey are hereby required to make (if need be) a special report to 7> * &

- 17 & 18 Viet.

the court wherein the action iz depending touching such examination c. 1% s ss.
and the conduct or absence of any witness or other person thereon or
relating thereto; and the Supreme Court is hereby anthorized to institate
such proceedings and make such order and orders upon such report as
justice requires, and as may be instituted and made in any ecase of

contempt of that court.

7. The costs of every application for any rule or order 0 be made cous of order
for the examination of witnesses or production of documents or for both “;"'.";“““‘”“'“'
sach examination and production under aby commission or otherwise yv. ¢ 57,
by virtue of this Division and of the rule or order and proceedings there-
upon shall be costs in the canse, nnless otherwise directed either by the
judge making such rule or order or by the judge before whom the trial
or inquiry of the cause may be had or by the court wherein the action

is depending.®

8. Whenever by virtne of this Division an examination of 8ny bepositions to
witness has been taken or any documents have been produced before a Jreverned o

the protho-

judge of the Supreme Court or before the prothonotary thereof or auy notary.
other person or persons as aforesaid, the depositions taken down by sueh ***

examiner and such documents or if that is not possible copies thereof

1b. & K.

ghall be returned to and filed and kept in the office of the prothonotary: .
and office copies of such depositions documents and copies may be given

ont to either party.

9. No examination or deposition to be taken by virtue of this Depositions nat
Division shall be read in evidence without the consent of the party \33iies

without proof of

ageinst whom the same is offered, unless it appears to the satisfaction 3sence death or

of the court or person having by law or consent of parties anthority to p, , 4

nena,

hear receive and examine evidence that the person examined orywm, v,
deponent is such party or is beyond the jurisdiction of the Supreme & % 1¢
Court or dead or unable from permanent sickness or other permanent
infirmity to attend ;! in all or any of which cases the examinations and
depositions, certified noder the hand of the commissioners prothonotary

(¢) A commission to exawine witneases in
Hamburg, in which the plaintif and defendant
joined, lapsed by reason of the law thers not per-
mitting oatha to be administered except by the
court. An injunction bad been granted againat
the defondant until the hearing or further order.
‘Upon application by the plaintiff for & new com-
mission, the primary judge in chambers refused it
excopt upon the terms of diesolving the injunction.
Upon appeal the order for a new commission
was made upon the terms of the plaintiff paying
the costa of the abortive commission and giving
an undertaking to answer damages to the defen-
dant if the injunction were dissolved at the hear-
ing.—Wolfe v. Hari, 5 V.LB. (E.), 52.

Where the evidence taken under a ¢ommirsion
relates mainly to issues on whick the unsuccess-
ful party prevails, he is entitled to his whole costa
in respsct of the commissjon.—I7 v. Mae-
pherson, 3 V.L.R. {L.), 169, =

{b) Where a witness was in an advanced state
of pregnancy, and medica) evidence was adduced
showing that she was exceedingly nervouns, and
hed misearried in her previous preguaney, and
that her attendance in the withess box would
be veory likely to ocoasion another miscarriage,
but that she was not otherwiee ill, the ecourt
refused to admit her evidence taken under
commission,—Fisher v. Fisher, 3 V.L.R. (L), 04,
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Evidence 4t OT Other person taking the same may without proof of the signature to
1916 such oertificate be admitted and read in evidence, saving all just
exceptions. .

DIVISION 2—SUBPENAS, BETCO.,, AND EXAMINATION WITHOUT SUBPENA.

Subpmna and 10. It shall not be necessary to issue & separate writ of subpcena
summonse to gl Lestificandum or a separate summeons for every four witnesses, and
1t 5. 10. any aumber of witnesses may hereafter be inserted in any such writ or
summons for the same party in the same matter; and no snbpena

duces tecum or summons for the production of an original record shall

- beissued ont of any court unless a rule of conrt or the order of a judge

is {:-roduced to the proper officer of such cowrt and filed with him, and

unless the writ or sumwmons is made conformable to the description of

the docament mentioned in such rule or order,

Persons present 11. On the trial of any issue joined or of any matter or question
o oed or ou am inquiry arising in any suit action or proceeding in any court
inout 8 or before any person having by law or by consent of parties authority
PR to hear receive and examine evidence, any person who happens to be

present and who is competent to give evidence may be called and
required .to give evidence or to produce any document or to give
evidence and produce any docnment ; and if any such person when
called and required as aforesaid does not appear and give evidence or
{(if then able so to do) produce the document, he shall except where
other provision i3 expressly made be subject to the same proceedings
and lizbilities as if he had been duly served with a writ of subpens
ad testificandum or duces tecum or a stunmons or other process, and had
received his conduct money and payment for expenses and loss of time.

DIVISION 3.—PRISONERS,
Prisoner may bo 12. Any person in custody in any gaol police gaol prison hulk

brareey omore or penal establishment for any cause or in the cnstody of the sheriff

ovidenoy ~ his deputy or any of his officers for any cause may upon an order in
of habeas, writing (in the form or to the effect in the Second Schedule) made as
D.os 12 hereinafter provided be brought before any court judge justice or
Seoond person acting judicially or person authorized to take the examination

of witnesses under Division one of this Part to give evidence in or
upon any legal proceedings without a writ of hadeas corpus ; and every
such person shall be deemed to be in the legal custody of the gaoler or
other officer having the temporary custody of such person and acting
under snch order, and such officer shall in due course return such
person into the custody from which he was brought.

‘Where such proceedings arc to take place before any court of which
there is a judge appointed and commonly known by that name then
such order shall be made by a judge of such court.

Where such proceedings are to take place before s court of
general sessions then snch order shall be made by a chairman of a
court of general sessions,

‘Where such proceedings are to take place before a special referee
arbitrator or umpire or before any person anthorized nuder Division
one of this Part to take any examination within Victoria such order
shall be made by the Supreme Court or a judge thereof ; and

In all other cases such order shall be made by a judge of the
Sapreme Court or a police magistrate.
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Nothing in this section shall limit the effect of the provisions of EBeidemcs 4«
the Coroners Act 1928 relating to the attendance of prisoners at’®®
ingnests.

DIVISION 4,—INSPECTION OF PROPERTY.

18. Either party to any action or suit depending in the Supreme Party may be
Courtor in any coI:mt}yry court gr court of mines shlsﬁl be agt liberty tolzmpgly Paapaction of
to the court or a judge for a rule or order for the inspection by himself or perminaty.
by his witnesses of any real or personal property the inspection of which 2.s.1s.
may be material to the proper determination of the question in dispute; 17515 Yiet.
and it shall be lawful for the court or a judge if it or he thinks fit to
make such rule or order npon such terms as to costs and otherwise

ns such conrt or judge may direct.

DIVISION 5.—BOARDS APPOINTED AND QOMMISSIONS ISSURD BY THE
GOVERNOR IN COUNCIL.

14. It shall be lawful for any board appointed or to be appointed Power to
by the Governor in Council to summon by writing under the hand of fet pepern
the chairman thereof any person whose evidence in the judgment 2. 414
of the said board or of any member thereof is material to the subject-
matter of inquiry to be made by such board, to attend the said board
at such place and at such reasonable time from the date of such
summoens as is therein specified; and such person may be required
by such suminons to bring before such board any documents in his
custody possession or control material to the subject-matter of inquiry.

Such summons may be served either by delivering the same to the
p{ers};)n required to attend or by leaving the same at his usual place
ot abode.®

15. Any member of the board may administer an oath to and Powerte
may examine upon oath any person so summoned or who happens togagm ™ oo
be present before the board and may call upon any such person s sas.
to give evidence or to produce any specified documents or to give
evidence and produce such docnments.® .

16. Every person who— Penalsy for non.

(@) being served as aforesaid with a summons to attend the siems o pive
board fails without reasonable excuse to attend as required gyidence &
or to produce any documents in his custody possession or %%
control which he is required by the summons to produce ;

(6} happening to be present before the board and being re-
quired so to do refuses to be sworn or without lawful
excnse refuses or fails to answer any guestion touching the
snbject-matter of inquiry or to produce any docnment,

shall be liable to a penalty of not more than Twenty pounds to be
recovered by any person authorized by the hoard before a court
of petty sessions.©

{a) A smmmons, purpotting to be under section mission, but refused to be aworn, and upon an
12 of the Evidence Act 1800, corresponding with  information ageinst him, under section 13 of the
this section, was direoted to the defendant in  Ewidence Aet 1890 corresponding to section 186,
the following terms :—* It appearing in the judg- that “ boing duly summoned before such Com.

ment of me, A.B., being a member and the chair- mijasion, he did refuse to be sworn,’” he was fined
man of the Royal Commission, thal. your evidence £15.

is material . . . . Now therefore I summon Held, that the decision was right.—Barry v.
you {o attend, &e.” (Signed) * A.B.”* The Com- Cullen, 1906 V.L.R., 393.

mission had in fact authorized the issue of the {b) Bee mection 30.

sammons. The dsfendant attended the Com. (¢) Bee Barry v. Cullen, supra.
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Euidence 4t 17. Where a commission has been heretofore or is heveafter
e . ] ] crely
Power toaong1850ed by the Governor in Council to any persons to make any inquiry

for witnessenand the president or chairman of the commission or the sole commissioner
{(as the case may be) may by writing under his hand summon any
person to attend the commission at a time and place named in the
summons, and then and there to give evidence or to prodnce any
documeunt in his custody possession or control material to the snbject-
matter of inquiry or to give evidence and produce any such document :
Provided that no person shall be compelled to answer any question or
to produce any document that he would not be compellable to answer
or produce at the trial of an action in the Supreme Court. Sach
summons may he served by delivering the same to the person required
to attend or by leaving the same at his nsual place of abode.

Fower 1o 18. Any commissioner may administer an oath to and may

g UPt  evamine upon oath any person so summoned or who happens to be

Ib.s. 18, present before the commission and may call upon any such person
to give evidence or to preduce any specified doocnments or to give
evidence and produce such docnments.®

Pounalty for 19, Every person who—

o {@) being served as aforesaid with s summons to attend the

‘;‘:d’"“;‘;_ &o. commission fails without reasonable excuse to attend or to

produce any documents in his custody possession or control
which he is required by the snmmons to produce ; or
(%) happening to be present hefore the commission and beinﬁ
required 50 to do refuses to be sworn or without lawfu
excuse refnses or fails to answer any question tonching the
subject-matter of inquiry or to produce any document,
shall be guilty of an offence and shail be liable to the penalties
imposed in the next succeeding section,

-
Onalrpuan to 20. {1) Whenever in the opinion of the commission uny person
ofoer 1t witness has been guilty of an offence under the last preceding section the

fallatoattend  president or chairman of the commission or the sole commissioner

1, 5,20, {as the case may be) may by writing under his hand certify the facts
to a law officer.
Power of lsw {2) Upon receipt of such certificate the luw officer may apply or

g cause an application to be mude to the Supreme Conrt or a judye

fore Supreme 3
S o iasz thereof for an order calling npon such person to show cause why he

thereof, shonld not be dealt with for an offence agninst this Act which order
such court or judge is hereby empowered to make.

Powers of the, (3) Upon the return of such order if the Snpreme Court or a judge

of Judge thereof is satisfied that such person has been guilty of an offence against

thoret, this Act such person muy for such offence be by such court or jndge

(as the case way be) fined a sum of not more than Fifty pounds ov
imprisoned for » term of not move than three months.

Raules uf courd, (4) The Supreme Court muay pnrsnant to the Supreme Court et
1928 make any rules and orders which such court considers necessary
for carrying the purposes of this section into effect and for regnlating
the times form and mode of procedure and generally the practice to be
observed in the matters to which this section relates.

{¢) See gection 30,
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21. (1) The Governor iu Council may make regulatious prescrib- puigence det
ing » scale of allowances to be paid to any witness or person required to 19152 2.

Allowances to

produce docnments summoned uunder this Division for his travelling witnesses.
expenses and maintenance while absent from his usual place of abode.

(2} The claim to allowance of any such witness or person upon
such scale as aforesaid if certified by the chairman of the board or the
president or chairman of the commission or by the sole commissivner (as
the case may be) shall be paid by the Treasurer out of any moneys to be
provided by Parliament for the purposes of the board or commission.

Pare II.—Wrrnesses,
DIVISION I.—WHO MAY TESTIFY.

22. No person offered as a witness shall hereafter be excluded by witness not o
reason of incapacity from crime or interest from giving evidence either jg mpshicilated
in person or by deposition according to the practice of the court on the interest

trial of any issue Joined or of any matter or question or on any inguiry

Ib. 5. 28,
8 &7 Viet.

arising in any suit action or proceeding in any court or before any o.8s.1.
person having by law or by consent of parties anthority to hear receive

and examine evidence,

But every person so offered may and shall be
admitted to give evidence, notwithstanding that such

rson has

an interest in the matter in question or in the event of the trial of
any issue matter q&lest-ion or inquiry or of the suit action or proceediug
0

in which he is

ered ags a witness, and notwithstanding that such

person offered as a witness has heen previously convicted of any

crime or offence.

23. On the trial of any issue joined or of any matter or question Avoriginat

natives and

or on any inquiry arising in any suit action or proceeding in any court intants moy be
or before any person having by law or by consent of parties anthority ¥itnesses

to hear receive and examine evidence, it shall be lawful for smch court

Ib. ¢ 23,

or person to receive the evidence of any aboriginal or half-caste native,
or of any person brought up and abiding with any tribe of aboriginal
natives of Victoria or of any of the countries adjacent thereto on the
continent of Australin or of any infant under the age of seven years,
notwithstanding he has no knowledge of God or any belief in

religion or in a future state of rewards and punishments:

Pro-

vided always that the evidence of such native or other person or
infant shall be given upon his affirmation or declaration to tell the
trath the whole truth and nothing but the troth or in such other
form as may be approved of and allowed by such conrt ov person
as first aforesaid, and after he has been cautioned by such court or
person that he will incur and be liable to punishment if he does not
tell the truth: Provided also that no such evidence shall in any case
be admitted unless it is proved to the satisfaction of such court or
person that such native or other person or such infant perfectly swode Low
onderstands the nature and onject of such affirmation or declaration 54760 ».2
as aforesnid and the pnrpose for which his testimony if required.®

(2) Where o child under the age of seven years, o
proposed witness, was withdrawn on the ground
of her having been found wholly incapable of
understanding the nature and objoct of o declara-
tion or affirmation of the purpose for which her
testimony was required, the fact of her having
made a statement to another person, or the par-
ticularas of awch statement, cannot be received in

evidence,~~feg. v. Mullan, 9 ALT., 179,

At tho trial of a prisoner for assaulting & child
under the ago of twelve, a child of eight was placed
in the witness-box., Before she was sworn, the
judge asked her whether she understood the
nature of an oath, to which the child replied in the
negative ; hut upon further questions being put
by the judge, she aaid that she believed if she told
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Evidence A Nothing in this section shall limit or affect the provisions of the
018 Crimes Aet 1928 as to the reception of evidence not on oath.@
B 24. On the trial of any issue joined or of any matter or question
wivesmaybe  or on any inquiry arising in ny suit action or proceeding in any court
Io.s. 28, or before any person having by law or by consent of parties authority
uswpvic. to hear receive and examine evidence, the parties thercto, and the
v, persons in whose behalf any such suit action or proceeding is
¢ 888 L brought or defended, and the husbands and wives of such parties and
&3 Viet.  persons respectively, shell (except as hereinafter excepted) be com-
petent and compellable® to give evidence cither in person or by deposition
according to the practice of the court on behalf of either or any of the
parties to the said suit action vr proceeding.
Person charged 26. It shall be lawful for any person who in any criminal pro-
maken - ceeding is charged with the vommission of any indictable offence or
Taeme  any offence punishable on summary conviction (whether such person

does or does not make his answer or defence thereto by counsel
or solicitor) to muke a statement of facts (withont oath) in lien of or

m addition to any evidence on his hehalf.(e

DIVISION 2,—PRIVILEGES DISABILITIES AND OBLIGATIONS OF

Exceptions as to
crininal cases,
b, » 28,

14 &£ 156 Viat.

o M8 3.

16 & 17 Vict.
c. 838 2

WITNESSES.

26. Nothing berein contained shall render any person who in any
criminal proceeding is charged with the commission of any indictable
offence or any offence punmishuble on summary convictiond® competent
or compellable® to give evidence for or agninst himself; or (except us
hereinafter mentioned) shall render any person compellable to answer

anb untruth she * would go into everlasting fire,”
Counsel for the prisoner then scught to cross-
examine her as to her competency to give evidence,
but upon objection being taken the judge refused
to allow such cross-examination, After the
exemination in chief of the child had closed,
counsel for the prisoner put the following ques-
tion :—"“ Do you understand the nature of an
cath 1" Held, that it waa the duty of the judge
to determine whether » child is corapetent to give
evidence, and counsel has no right to crogs.examine
o witness before she is sworn in order to test her
competency to give evidence.—Reg. v. Lyons,
15 V.I.R., 15,

In all cases of the nature provided for in section
435 of the Crimes Act 1928 the testimony admitted
by virtue of that section must, notwithstanding
this section, be corroborated by soms other
material evidence in support thereof implicating
the accused, and such implication should
by ovidence of some diroct kind, which would
chow that he was more probably than any
other person the man who commitéed the offence
charged.

Per o'Beckett, J.—A judge or juatico may in
such cases, if the provisions of section ¢35 of the
Crimes Act 1928 are (ulfilled, disregard the re-
quirements of this section,—The King v. (' Brien,
1912 V.L.R., 133.

{e) See Orimes Act, 1928, goctions 432 (g) and 449.

(¥) A defendant who has failed to comply with
& maintenance order made under Part ILL of the

Marriage Aot 1916 (seo now Haintenance det 1928,
Part L) is neither a person who in & oriminal
oroceeding was charged with an indictable offence
nor & person charged with an offence punishable
on summary econviction within the meaning of
ceotion 26 of this Act, and aoccordingly a husband
defendant on an information laid undar geotion 91
af the Afarriage Act 1915 (see new section 12 of
the Maintenance Act 1928) is both competent and
compellable to give evidence on behalf of inform-
ant.—Folwell v, Folwell, 1921 V.L.R., 220.
But see this decision questioned in Cook v. Cook
{1923), 33 C.L.R., 369.

{c) See Urimes Act 1928, seotions 432 (y) and 449,

Counsel for a prisoner may open to the jury
the facts whioch the prisoner intends to include
in his statement to the jury under thie section,
but counsel must not open such facta to the jury
23 the evidence which he proposes to adduce at
the trial, if such evidence has been ruled to be
inadmissible. The prisoner is not limited by
the ordinary rules of evidence as to the facte
be states,—Reg. v. MeMahor, 17 V.L.R., 335.

When o prisoner makes a statoment of facts
u-rder this section the jury should be dirceted
to conaider it with the sworn evidence, giving it
such weight as it appeara to be entitled to.—
Peacock v. The King, 13 C.LR., 619

{d) A person charged under section 186 of the
Marine Act 1928 is & competent witness to give
evidance on hia own behalf.—In re¢ Bell, 18
V.L.R., 55, 432.
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any question tending to criminate himself, or shall in any criminal moigence act

proceedin% render any hnsband competent or compellable to give
or or against his wife, or any wife competent or compellable

avidence

1016,

to give evidence for or against her husband :@ Provided that nothing
in this section shall affect or limit the provisions of the Crimes Act
1928 whereby in the circnmstances there set out @ person charged or
his wife or her husband (as the case may be) may be called as a witness

in o criminal proceeding.®

27. No husband shall be compellable to disclose any communication commenications

to husband or

made to him by his wife during the marriage; and no wife shall be com- 3 Poiiiema.
peliable to disclose any communication made to her by her husband ... 27

during the marriage.®

14 & 17 ¥ict.
o 836 8.

28. No clergyman of any church or religious denomination ghall Genfessions to

men and

without the consent of the person making the confession divnlge in any medical men.
suit action ov proceeding whether civil or eriminal any confession made #- & %

to him in his professional character according to the usage of the church
or religious denomination to which he belongs.

No physician or surgeon shall without the consent of his patient
divulge in any civil suit action or proceeding (unless the sanity of the
patient is the matter in dispute) auy information which he has
acquired in attending the patient and which was necessary to enable him

to prescribe or act for the patient.@

{a) Where the evidence of a wife i3 admissible
againet her husband er necessitate to prove the
fact of an assault upon her, her evidence ia also
admissible to prove all Facte relevant to the case,
—Reg, v. Kenny, 12 V.L.R., 816. See Riddlev.
The King, (1911) 12 C.L.R., 622

On a trial of an aboriginal for murder it waa held,
under a former Aect, that the unsworn evidence
of an aboriginal woman ia receivable though she
dezoribe herself as the prisoner’a * lubra ” and as
“ married " to him, if there be no other evidence
that she waa his wife.—Reg. v. Neddy Monkey,
1W. & W. (L), 40.

On the hearing of a charge against » husband
of deserting his wife and going to reside be-
yond Victoria, the wile ia a compotent witnesa.
On the hearing of a oharge against & husband of
wiltully negleoting to comply with an order for
majntenancs, the wife ia not a competent witness.
—Rez v. Jacono, 1811 V.L.R., 326. BSee soctions
21 and 22 of the Maintenance Act 1928,

{t) The provisions here referred to are chiefly
those of the Crimes dct 1928, section 432,

{e} A writton communication by a prisoner to
his wife is admissible in evidence sgainst him
when produced by a third person into whose hands
it has not unlawfully come.—Rep. v. Dowling,
9 V.L.R. (L.). 79.

{d} The word “information® includes not only
communications made by the patient, but also
knowledge acquired by the physician or surgeen hy
hia professional observation and examination,—
Warnecke v. The Equilable Life Assurance Society
of the Uniled States, 1906 V.L.R., 482

The prohibition in this section extends to any-
thing which comes to the knowledge of the
physician or surgeon with regard to the health
or physical condition of the patient, as well as

anything said by the patient to him, while the
relationship of I:neu:liualp adviser and patient con-
tinues, provided that it was reasonably necessary
for the purpose stated.—Warnecke v. Eguitable
Life Assurance Sociely of the United States (supra)
spproved.

Heid, further (by Barton, ('Connor, lsaacs, and
Higyging, JJ.), that the prohibition does not cease
upon & prescription being given or an operation
being underteken, but extends at least to all infor-
mation acquited until the professional attendance
oo the patient is at an end, provided the infor-
mation is material to proper treatment.

Held, by Griffith, Q.J., that it does not extend
to mere physical facts ascertainable by obser-
vation only, irrespective of confidential com.
munications, ascertained by such observations
after the necessity for treatment is at an end.

This aection is applicable in overy case where
the evidence is offered in Vietoris notwithatanding
that the eventa or facts sought to be proved oce
curred elsewhere,

The operation of the section is not limited to
the life-time of the patient.

Quare, whether the executor of a deceased
patient can consent to the information being
divulged.

Quaere, per Higgins, J., whether the section
makes it inoumbent on the court to ignore the
evidence if, through inadvertence or otherwise,
it hes been given in fact.—National Mutual
Life Association of Ausiralasia Iimited v. Godrich,
10 CL.R., 1.

The privilege as between a physician or surgeon
and his patient given by this seotion extends to
the patient of a member of the honorary medical
staff at a public hospital —Long v. Commercial
Travellers' Association, 1917 V.L.IR,, 453.
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Bridanas 4o 29. No witness shall on the trial of auy issne joined or of any
15 . 20.

Where witness
DLUBEL Angwer

matter or question or on any inguiry arising in any suit action or pro-
ceeding whether civil or criinal be permitted to refuse to answer any

questionswhich ( yiestion which is relevaut and materiul to the matter in issne on the

disgrace or
ariminate.

ground that the answer may cxpose him to any penalty or forfeiture or

may disgrace or criminate himsel?, unless the court or person having by
law or by consent of parties authority to lhear receive and examing
evidence is of opinion that the answer will tend to subject such
witness to punishment for treason felony or misdemeanour.®

Statements
made by witness

80. No statement made by any person in answer to any question

before board or  Defore any board or commission empowered under the provisions of this
commission ot Act ov other like body or person empowered nnder any other Act to

against him.  gummon witnesses shall (except in case of a churge against sanch

1. 0. 30. person for perjnry committed by him in making snch statement) be
admissible 1 evideuce in any proceedings civil or criminal agaiust
him, nor be made the ground of any prosecution action or suit against
him ; and a certificate signed by the chairman of such board or com-
mission or body or by the sole commissioner or by such person that such
statement was made in answer to any such question or in the course
of any inqairy before such board commission body or person shall be-
conclusive evidence that the same was so made,

DIVISION 3.—EXAMINATION aAND CROSS-EXAMINATION QF
WITNESSES.

e e 31. Except as hereinafter provided o witness may be questioned

o previous #8 to whether he has begn convicted of auy indictable or other offence;:

b, ». 81, and upon being so qluestloncd if he cither denies the fact or refuses to

VeV Answer, it shall be

g Vier, | COonmviction.

¢ 18 . 16

Adverse witness

gm bebcontra-
iy part

calling h"{m.

Ib. 2 92

17 & 18 Vict.

¢, 125. 8. 22

awful for the party so questioning to prove suchk

8R2. A party producing a witness shall not be allowed to impeach
his credit by general evidence of bad character; but may contradict him
7 by other evidence, or (in case the witness in the opinion of the court
proves adverse) may by leave of such court prove that he has maude
at other times & statement inconsistent with his present testimony.

{=} Where o witness in a ¢riminal trial refuses to
answer a question which may have a tendency
to incriminate him, the court, if satisfied that his
objection is taken honestly for his own protection
snd not by way of collusion with the prisoner,
will not compel him te snswer.—R. v. Wilson,
5 ALR., 267

The right of & party in an aotion in the Supremse
Court to refuse to anawer an interrogatory on the
ground that his anawer might tend to oriminate
him is not governed by the provisions of this
seotion., A party for whose examination inter-
rogatorios are delivered is not & * witness” within
the meaning of thiz section.—Smith v, Powell
g‘gné’m) disoussed; Hughes v. Watson, 1917 V.LR.,

An objection to interrogatories on the ground
that the answer might criminate the person
interrogated will not be allowed unless the party
himself makes an affidavit to that effect. Per
Higinbotham, J, (dwss. Stawell, C.J., and Hol-
royd, J.)—“ A defendant may be compelled to
snswer an interrogatory which, in bis opinion

ctated on oath, will tend to criminate himgelf
if it sgems to the eourt or judge to be reasonably
proboble that the answer will not lead to his
rosecution, or in the event of & prosecution being
inatitnted, will not materially tend to his con.
viction."—8mith v. Powell, 10 V.L.R. (L), 79.
“*he effect of this section discussed.—Ib.

Per Holroyd, J. (in chambers).—** The judge
raust, whon an objection is taken that to answer
an interrogatory would tend to criminate a person
answering, decide whether in his opinion the
question may have such s tendency.”—Roper v.
17slliams, 6 AL.T., 65.

Per Higinbotham, J. (in chambers).—** Where
o party nbjects to answering an interrogatory, on
the ground that it may tend to criminate him,
o must take the objection on oath.”—Paterson
v. Luke, 6 A LT, 88.

In general in divorce proceedings withosses
and parties are oot kiable to be asked or bound
to anawer questions tending to show that they
heve been guiltg of adultery. See Marriage Act
1628, section 118,
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But before such last-mentioned proof can be given, the circumstances Evidencs et

of the supposed statement sufficient to designate the particular 12

29 Viel.

occasion must be mentioned to the witness; and he must be asked ¢13s s
whether or not he has made such statement.

33. If a witness upon cross-examination as to a former statement®? Evidence of
made by him relative to the subject-matter of the cause or prosecution Eient of wieasss.
and inconsistent with his present testimony does not distinctly admit 7. s ss,
that he has made such statement, proof may be given that he did in 17 %38 Viet

fact make it.

But before such proof can be given, the circumstances s & 2 view,

of the supposed statement, sufficient to designate the particular occasion o 185+
must be mentioned to the withess and he must be asked whether or not

he has made such statement.

34. A witness may be cross-examined as to previous statements Witness may ve
made by him in writing or reduced into writing relative to the subject- Srosa-examined
matter of the canse or prosecution without such writing being shown siatements

to him,

without produe-

But if it is intended to contradict such witness by the writing, ing them.
his attention must before such contradictory

f can i 0. 31
roo be given be eheii

called to those parts of the writing which are to be used for the purpose o. 125, 24,

of 80 contradicting him :

Provided always that it shall be competent 2% 2 Viet.
for the court at any time during the trial or inquiry to require the

¢ 188, B,

production of the writing for inspection and the court may thereupon
make such use of it for the purposes of the trial or inquiry as the

court thinks fit.

36. 1f any question put to a witness upon cross-eXamination re- cros-exsmina.

lates to o matter not relevant to the suit or proceeding except in so
far as it affects the credit of the witness by injuring his character it

tion o5 to eredit,
Ib. a, 35,

shall be the duty of the court to decide whether or not the witness
shall be compelled to answer it, and the court may if it thinks fit warn
the witness that he is not obliged to answer it.®

{0) A witness for the plaintiff gave evidence
as to what took place at the making of the agree-
ment npon which the action was brought, A
witness for the defendesnt, having sworn that
he was present at the making of the agreement,
was asked in his examination in chief as to &
conversation he had had with the plaintiffs
witness on that occcasion. In her cross.exami-
nation, the plaintifi's witness had not been ques-
tioned in reference to suoh conversation, nor did
she refer to it in her examioation in chief. The
plaintiff having objected to the admission of evi-
dence as to such conversation on the ground that

it was & ** former atatement ** within the meaning -

of this section, the evidence was rejected and
the question disallowed, On appeal to the Full
Court: Held, that evidence as to such conver-
setion ought to have been admitted, inasmuch
as this section does not apply where cne party
gives hia version of the traneaction and the other
socks to give another version of the transacticn,
and a party may give hie version of the trans-
action without having proviously c¢ross-examined
the opposite party as to the accuracy of such
version.—Joknatone, O Shannessy, and Co. Limited
v. mith, 18 V.L.R., 18.

On the trial of o prisoner for carnally knowing
s girl under the age of sixteen years the girl her-

solf pave ovidence that she said to the prisoner
that she had told a police conatable everything,
She was not oross-examined upon this evidence.
The constable was afterwards called, and said
she had made a statement to him. The jury
asked what that etatement was. The judge
allowed the guestion, but npon couviction of the
prisoner atated a ¢ase for tHe opinion of the ecourt,
Held, that the evidence was not admissible,—
Regina v, Jumes (1884, 10 V.L.R. (L.), 103)
diacuased and distingnished; Rex v. Coleman,
27 V.L.R., 153.

{b) The defendanta were tried and convicted
of conspiracy to defraud. During the triad,
counsel for the defonce desired to cross-examine
a witness for the prosecution as to credit by ques-
tions put to show that the witness had prepared
the case for the prosecution, or had prepared a
statemoent in anticipation of cross-examination.
The presiding judge held that, apart from this
section, he would bave prevented this eross-exami-
nation, but held under the provisions of this Aot
he was compelled to do so. Held, that the reo.
fusal to allow the questions to be put in cross-
examination wes not justified by either section
35 or 38, but tha$ the judge had not exceeded his
discretionary power in disallowing the cross-
examination,—Reg, v. Taylor, 18 V.L.R., 497,
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Euidence Act In exercising this discretion the court shall bave regard to the

wis. - following considerations :—

FrrigyHied (e) Such questions are proper if they are of snch a nature that

e the truth of the imputation conveyed by them would

propet. serionsly affect the opinion of the court as to the credi-
bility of the witness on the matter to which he testifies.

When lmproper. (%) Such guestions are improper if the imputation which they

convey relates to matters so remote in time or of such a
character that the truth of the impataion would not
affect or wonld affect in a slight degree only the opinion
of the court as to the credibility of the witness on the
matter to which he testifies.

Joncsessary (¢) Such qnestions are improper if there is a great dispro-

Improper. portion between the importance of the impntation made
againat the witness' character and the importanee of his
evidence.

Raving exlsting 36. Nothing in this Division contained shall be deemed to make

P any witness compellable to give evidence upon any matter which he is

B by law now protected agaiust disclesing.

Indecrat or 87. The court shall forbid any questions or ingniries which it

questions, regards as indecent or scandalous, althongh such gnestions or inquiries

Ib. 5. 37. may have sore bearing on the questions befure the conrt, nuless they

oiandence pelate to facts in issue or to matters necessary to be known in order to
determine whether or not the facts in issue existed.

Questions in- 38. The court shall forbid or disallow any question whicl
oraunoy, " appears to it to be intended to insult or annoy, or which thongh
::' ‘. ;3:»2 proper in itself appears to the court needlessly offensive in form.

Prohiblted 39. It shall not be lawful for any person to print or publish any

Juestiome 2ot qnestion or inquiry which has been forbidden or disallowed by the

lished. court, or in respect to which the court has warned the witness

1o. £ 8. that he is not obliged to answer, and which the court has further
ordered shall not be published,

Tnterprotation. 40. In this Division the word ‘“court” includes all judges

1, o. 40, justices arbitrators and all persons having by law or by the consent of
parties anthority to hear recetve and examine evidence,

Parr III.—Proor oF DocuneNTs AND oF Faors By DocumENTs,
DIVISION L—INTRODUCTORY.
Provislons to be 41. Any provision of this P’art us to proving documents and as
jaditewsl.to proving facts by documents shall be in addition to wnd not in
"o derogation of any power of proving documents or of proving facts

by docnments given by any other provision of this or any other Act
or existing at common law.

Peovislons 42. Whenever by this Aet it is provided in effect thst evidence

rolneng Y oy OT primd facie evidence may he given or may or shall e admissible

- toslipemons " guch evidence or primd facie evidence may be given and shall be
Jadictally. admissible before all courts and persons acting judicially.
Ib, . 42,
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43. Whenever by this Act it is provided in effect that any cer- seidenes ger
tificate or any certified authenticated sealed stamped or signed copy 1918 4%
may be given or shall or may be admissible in evidence the document sqmisibie
purporting to be such certificate or copy except so far ay is otherwise Jltarst further
expressly provided may be given and shall be admissible in evidence slgnieg to.
without further }iroof and in particular without any proof of the
judicial or official or other specified character of the person pur-
porting to have attached or appended any seal stamp or signature and
withont any proof relating to any such seal stamp or signature or any
combination thereof or relating to the handwriting of any person,

44, Whenever by this Act it is provided in effect that in lien of Efiectot copies
an original document or hook & copy or transcript of ov extract from grgina.
any document or book may be given or shall or may be admissible in . s 44.
evidence such copy transcript or extract may be in print or in writing
or partly in print and partly in writing and may on compliance with
the conditions (if any) prescribed be given and shall be admissible in
evidence in the same circumstances o the same extent and for the
like purposes as the original would be if produced and proved in due
conrse o? law and until 1t is proved not te be a true copy extract or
trapscript shall be of equal validity with the original without any
proof of the truth of such copy transcript or extract. In the case of
an extract sil courts and persons acting judicially shall without further
evidence be entitled to take into consideration the character of the
original document or book from which such extract purports to be
taken.

45. Whenever by this Act it is provided in effect that a document wo proot noees-
printed by any government printer whether in Victoria or elsewhere 5y that docs
may be given or shall or may be admissible in evidence sach document govornmant
if purporting to be printed by any such government printer may be 5, o,
given and shall be admissible in evidence without any proof that it was
so printed.

DIVISION 2.—GENERAL.

48, Primé facie evidence of all proclamations treaties and other prush and
Acts of State of any part of His Majesty’s dominions or of any foreign 1eign trestios

State may be given by an examined copy or by a copy sealed with by copies.

the seal of that part of His Majesty’s dominions or of the foreign ﬂ';i‘:vm
State to which the original document belongs. c. 0857,
31& 32 Viet,

47, Primd facie evidence of all judgments decrees ovders and e.s7e3s.
other judicial proceedings'® of any cowt of justice in auny part of such Brithshand
dominions or in any foreign State and all aﬂ{da,vits pleadings and other judgmonts &c.
legal documents wills and codicils filed or deposited in any such court by bopiea
may be given by an examined copy or by a copy sealed with the seal 1.+ 4.
of snch court or {in case such court has no seal) signed by the judge
or (if there are more judges than one) by any one of the judges of such

{8} Under a sorresponding section of a previona
Act, proceedings in New Zealand before magie.
trates pitting in potty sessions merely to commit
for trial, and not to hear and determine, acting
ministerially only and not judicially, were held
to be within the meaning of that section, and
might be proved in Victorian courts by copies
suthenticated in the way pointed out therein.—
Eastwood v, Bullock, 1 W.W. & a'B. (L.), 92.

A judgment of the Supreme Court might be
proved in any court in Victoria by the production
of an instrument purporting to be the judgment,
sealed either on the face or on the back with the
official seal of the court, i.e., the working seal
used by the prothonetary as distinguished from
the seal of the Supreme Court of the Colony of
Victoria mentioned in the Supreme Court A¢t 1928,
gection 14,—In re Merry, 14 V.L.R,, 181,
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Evidemee o¢ court having thereon or attached thereto a statement in writing a}i rp ed
1016. by such judge that the court whereof he is u judge has no seal without
any proof of the truth of such statement.@

Moda of proving 48. Primi facie evidence of any Royal Proclamation Order of
proamations  His Majesty’s Privy Conncil erder regnlution despatch or auy instru-
ordere o BrY ment whatsoever made ot issued before or after the commencement of
So s this Act by His Majesty or by His Majesty’s Privy Council or by or
Imperlal  under the anthority of any of His Majesty’s secretaries of state or of
Ins4s.  ony department of His Majesty’s Government in the United Kingdom
seo N.2. 4ot Ay be given before all courts and persons acting judicially within
No.150t1838 Vigtoria by the production of a paper purporting to be a cupy of the
) London Gazette or of the Gorernment Gazelte purporting to contain a
reprint of sach proclamation order of the Privy Conucil order regu-
lation despatch or other instrument as an extract from the London
Gazette. In this section (but without affecting the gencrality of the
expression when wused elsewlere) the expression * His Majesty ”
inclndes any predecessors of His Majesty.
Documents 49. Every document which by any law now in force or hereafter
England Wales t0 be in force is admissible in evidence of any particular in any conrt
keand o of jnstice in England or Wales or Ireland without proof of the seal or
tobeequaly  gtamp or signature authenticating the same or of the judicial or official

admigsible in . .
Victoria. character of the person appeuring to have mﬁned the same shall be
o, Mdmissible in evidence to the same extent and for the ssme purposes

o. 9935 1. before all courts and persons acting judicially, without prool of the
seal or stamp or signature anthenticating the same or of the judicial
ot official character of the person appearing to have signed the same.

Kegister of B0, Every register of o vessel kept under any of the Acts now or
provea by - hereafter to be in force relating to the registry of British vessels may

origiosl or °0p%: he proved iu any court or before any person acting judicially cither by

th s 12, the production of the origiual or by an examined copy thercof, or by
a copy thereof purporting to be certified under the hand of the person
having the charge of the original. And every such register or such
copy of a register, and also every certificate of registry granted
under any of such Acts and purporting to be sigmed as required by
law, shall be, in any court or before uny person acting judicially,
primd facie evidence of all the matters contained or recited in such
register when the register or such copy thereof as aforesuid is produced,
and of all the matters contained or recited in or indorsed on such
certificate of regiséry when the said certificate is produced. Any
person having charge of the original of the register is hereby required
to furnish such certified copy to any person applying at & reasonable
time for the same upon the payment of the sum of One shilling.

Statuts Law A copy of a ship’s articles and of the signatures thereto may be

fovmonde  proved in any court or before any person acting judicially either by
the production of the original or by an examined copy thereof and
every such original or copy shull in any court or before any person
acting judicially be primd facie evidence of all the matters contained
or recited therein and of the signatures thereto.

(8) It was held that sectiona previcusly in  roceive it had to determine whether it was ad-
foroo analogous to this seotion and section 60  missible, and not where & peraon is sitting in &
applied only to cases where evidence waa being purely appellate jurisdiction and is not receiving
recoived and where the person authorized to  evidence.—In re¢ Porich, 7 V.L.R. {I.), 126.
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B1. When any writing whatsoever has been copied hy means of any Botdencs 4t
machine or press which produces a fac-simile impression or copy of such 1935+ 81.

Machine copies

writing, such impression or copy shall, upon proof to the satisfaction of to be evidence.
the court or person acting judicially that the same was taken or made

from the original writing by means of such machine or press as afore-

said, be admissible as primd_facie evidence of such writing, without any

proof that such impression or copy was compared with the said original

thereof and without any notice to produce such original

DIVISION 3.—FURTHER PROVISIONS RELATING TQ AUBTRALASIAN

DOCUMENTS.

62. In this Division and Division five of this Part unless ‘l)lflt‘,';rrllinfg.mlon

inconsistent with the context or subject-matter—

I 8. 52,

“ Act” includes any Aect of Couneil and Ordinance of the Legisla-

ture of any Australasian State ;

“ Australasian State” inclodes the Commonwealth of Australia
and its dependencies and the States Dominions Colonies or
Provinces {including their respective dependencies) of Fiji New
Sonth Wales New Zealand Queensland South Austzalia

Tasmania Victoria and Western Australia by whatever name

sach as State Dominion Colouny or Province any of them was
or is for the time being called and also includes any British
possession which may at any time be created in His Majesty’s
possessions in Aostralasia and also includes any part of New
Zealand during such time as such part constituted a separate

Colony or Province ;

“ Government Gazetfe” means the Government Gazette, Royal
Gazetle, or other official gazette of any Australasian State ;

“ Government printer ” means and includes any printer purporting
to have been or to be the printer authorized to print the
Statutes Ordinances Acts of Council Acts of State or other
public Acts of the Legislature of any Australasian State or
otherwise to be the government printer of such State ;

“ Governor ” means the person for the time being administering
the Government of any Australasian State ; and

“Votes and proceedings ” include any papers Srinted or purporting

to be printed by the anthority of and la

before or purporting

to be laid at any time before any House or Houses of Legisla-

ture of any Australasian State,

VYores and
islature of

53. All documents, whether made before or after the comimence- Proceedings o

ment of this Act, purporting to be copies of the votes and proceedings say Austraiasion
of any House of the Legislature of any Australasian State printed b eom o

by oopy.
b 2 53,

{2) This section makes a press copy evidence,
without comparison, and dispenses with notice to

roduoe, but does not relate to documents in the
E&nds of third parties which should be produced
on subpona, or the loss, &o., proved,—Harrison v.
Smith, 6 W.W. & o'B. (B.), 182,

In an aoction to set aside & mortgage made by
an insolvent within three months of sequestration
as & fraudulent prefersnce, press ocopies of original
lotters written l;)y creditore are not admissible
to show the pressure being brought upoa the in-

voL. 1m.—922

solvent without proof of comparison with the
originals.—Harrison v. Smith followed; Grieve
v. Bodey, 20 V.L.R., 269.

It is not necessary by precise and direct evi:
dence to prove that the press copy of a letter pro-
duced was taken from the original letter, and it
iz for the judge to say whether the evidence pro-
duced at the trial eatiafied him that the press
oopy was taken from the original writing by meansa
of & maochine or press,—Reg. v, Ryan, 1 AJR.,
23.
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Evidonce 4t by the government printer of the State to which they belong or

1015, relate shall on the mere production of the same be admissible as
evidence thereof before all courts and persons acting judicially within
Victoria.

Boyal ation b4. All documents whether made before or after the commence-

Eﬂtﬁgﬂnmng meunt of this Act purporting to be copies of Royal proclamations

sopy.t " printed by the government printer of any Australasian State shall on

Io. 5. B4 the mere production of the same be admissible before all courts and
persons acting judicially within Victoria as evidence of such proclama-
tion having on the date (if any) therein indicated been made in and
in relation to such State,

Proof of 68. (1) The mere production of a paper purporting to be the
paiatin Government Gazette of any Australagian State shall be primd facie
. 4 65. evidence that such paper is sunch Government Gazetie and that it was
published in such State on the day on which the same bears date.®
Prootof (2) The mere production of a paper purporting to be printed by

rinted for  the government printer of any Australesian State or by the authority
of the Government of any such State shall be primd_facie evidence that
such paper was printed by such government printer or by such
authority.

Mods of proving B8. Primd facie evidence of any proclamation order in council
proclamations . . N
orders in order regulation or other instrument whatsoever made or issned before

coumall or after the commencement of this Act by the Governor or by the

e i . .
of Governor  Governor in Council of any Australasian State, also of any order

tho Orown of  regulation or instrument whatscever made or issued before or after the
Austzalasian

State, commencement of this Aect by or under the anthority of any responsible
ﬂ- ;Z:g'vm Minister of the Crown or of any public commission or board in any

o 3782 guch State may be given in all or any of the modes hereinafter
N.z. Act No. 18 mentioned (that is to say) :—

crigsee 1% (@) by the production of & copy of the Government Gazette of
such State purporting to contain such proclamation
order in council order regulation or other instrument,.

{(b) by the production of & document purporting to be a copy of
snch proclamation order in council order regulation or
other instrament printed by the government printer of
snch State,

(¢) by the production in the case of any proclamation order in
cotineil order regulation or instrument whatsoever made
or issued by the Governor or by the Governor in Council
of any Australasian State of a copy or extract
certified to be true by the clerk of the Execntive
Council of such State, and in the case of any order
regulation or instrument whatsoever wade or issued by
or under the authority of any responsible Minister of
the Crown by the production of a copy or extract certi-
fied to be true by the aforesaid Minister or any other
responsible Minister of the Crown in snch State.

(o) For & oase in which & Government Guzelle was admittod on ite produotion, see Fallshaw Brothers
v. Ryan, 28 V.L.R,, 270.
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7. Where by sny law at any time in force in any Australagian Evidence et

State the Governor or the Governor in Council or any responsible gom o e

Minister of the Crown in any such State was or is anthorized(® or evidencs of sots

ol dovernor

empowered to do any act whatsoever any Government Gazette purport-
ing to contain a copy or notification of any such act shall be primd
Jacie evidence of any such act having beeu duly done,!® and if any such
Gazette purports to contain any order rule regulation by-lew matter or
thing allowed confirmed cancelled approved of consented to or certified
by the Governor or by the Governor in Council or by any snch re-
sponsible Minister in accordance with any such law shall also be primd
facie evidence of the purport and due making of such order rule
regulation by-law matter or thing.

a
Mindstors &e.

68 (1) Where by any Act of any Australasian State at any time Proot of ertain

in force—
(«) any certificate official or public document; or
(6} any record required by law to be kept of any public docu-
ment or proceeding; or
{¢) any document or proceeding of any corporation or com-
pany; or
(<} any certified copy of any document or by-law or entry in
any register'™ or any other book or of any other
proceeding o
is admissible in evidence of any particnlar noder such Act in the par-
ticular State the same shall respectively be admissible in evidence
to the same extent and for the same purposes before &ll courts
and persons acting judicially within Victoria provided they respec-
tively purport to be sealed or impressed with a stamp or sealed

corporation
documents.

Ib. 4. 58,

and signe

or impressed with a stamp and siguned or signed alone

{a) On the &th September, 1922, the Governor
in Council, acting under the authority contained
in section 10 (1) of the Poisons Act 1020, made,
on the recommendation of the Pharmacy Board of
Yiotoria, tegullg;ionsf, entii:Jed the Da.ngerot}s r]iihrugs
Regulations 2, for the purposes met forth in
that section. The reguhbioﬁs provided for their
coming into foree on the lst January, 1923,

On the 4th October, 1922, the Governor in
Council scting under the said sutherity and on
the recommendation of the Board, made
regulations entitled the Poisons Regulationa 1923,
which contained a clause rescinding, as from the
lst January, 1923, all regulations made under the
Poisons det 1916 and any Act amending the same.

Upon the hearing of an information laid under
the Dangercus Drugs Regulationa 1922, a ge,ge
of the @Governmeni Gazeile, dated the 20th
November, 1922, was produced by the prosecution,
which purported to contain a regulation in the
form of & direction by the Governor in Council
that the Poisons Regulations 1923 be amended
by excepting from the operation of the rescinding
clause thereof the Dangerous Drugs Regulations
1922. It did not appear by the (azetle thet this
regulation was made on the recommendation
of the Board, nor was any evidence adduced to
prove that fact,

The defendant was convicted of the offence
charged.

Held, (1) That, there being no netification in
the Gazetle of the making of the regulation on the
prescribed recommendation, this section was
iusufficient to make the Gazete ovidence of an act
“ anthorized * within the section.

{2) That the maxim Omnis muntur rile
esse acta did not apply, becanse the regnlation in
queation, oa published in the Gazelte, did not,
;id ita face, appear to be regulerly and duly

e,

{3) That the due exercisa of the power to make
the regulation not having been proved, the
conviction must be set aside.—Murphy v, Matlock,
1926 V.L.R., 170.

(b} On the construction of the aseotien formerly
in force and differently worded, see McDowall v.
Myles, 6 WW, & &'B. (L) 16; Tomking v.
Fleming, N.C., 13.

{¢) Whero a certified copy of an entry relating to
e marriage in the marriage register was made
evidence as to the marringe by the Registration
of Births Deathe and Marringes Aot, and there
was soute defect of proof ae to the original mer-
riage certificate, which was also put in evidence,
it waa held that this defect was immaterial as
the materis! particulars were given in the certified
copy of the entry and corresponded with those
given in the marriage oertificalo.—R. v. Reid,

2 V.L.R., 395,
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as directed by such Act of the particular Australasian State with-
out any proof of such seal stamp or signature or of the official

character of the person appesring to have signed the same and with-

out any farther proof thereof.
(2) Where by any Act of any Anstralasian State at any time in
force power to make by-laws or regulations is conferred npon any

By-laws and
regulations,

person ot body any printed paper purporting to contain or to be a copy

of such by-laws or regulations and to be printed by the government

rinter of such State or by the authority of the government of such
State shall be primé facie evidence—

(@) that by-laws or regulations in the words printed in sach

per were duly made by such person or body ; and

() that such by-laws or regulations have been approved of or

coufirmed by the Governor or Governor in Council of

such State if such approval or confirmation is necessary

and they appear by such paper to have been so approved

of or confirmed.

Documents
admlsalble in
Aunstralasion

tates
wlthout proot
to bo equally
admisstble in
Viotoria,

Ib. s, BB,
Beo 14 & 16

659. Every docament which by any law at any time in force in any
Australasian State other than Victoria is admissible in evidence of any
particular in any court of justice in such first-mentioned State without
proof of the seal or statap or signatare authenticating the same or of
the judicial or official character of the person appearing to have signed
the same shall be admissible in ¢vidence to the same extent and for the
same purposes before all courts and persons acting judicially within

Viet. .99 5 11- Yictoria without proof of the seal or stamp or signature anthenticating
the same or of the judicial or official character of the person appearing

to bave signed the same.

Documenta of
Austrolasion
Btate whioh il
Vietorian
admissible on

80. Whenever any book or document is of such a public nature
that being a Victorian book or docnment it is adimissible in evidence
on its mere production from the proper cnstody or that being o book

mets produetion 0F document of some Australasian State other than Victoria it wounld if

provable by
cottifled aopy.

Fb. 5. 80,
Boeaib. 5. 14,

it were a Victorian book be admissible in evidence on its mere produc-
tion from the proper custody any copy thereof or extract therefrom
shall be admissible in evidence before all courts and persons acting

judicially within Victoria provided it is proved to be an examined copy
or extract or pur&orts to be signed aund certified as a true copy or

extract by some o

cer of the Stute in question, who further purports

to certify thereto that he is the officer to whose custody the origina)

is intrnsted.

Any such officer in Victoria is hereby required to

{a) Semble, an aflidavit is nota book ordocument
of guch a public nature a3 to be admissible on ita
mere production from the proper custody.—In re
Portzh, 7 V.L.R. (L), 141. .

A poundkeoper's book kept in pursuance of
the Pounds Act is a document of such a publie
nature that entries in it may he proved by a
certified extract giving the essential particulars.

Per Borry, J—"'An exiract from’ means
not the whole of the entry, but a gquotation or
citation from it, or an abstract of the material

rtions,”—Jones v. Falvey, & V.L.R. (L.}, 230.
go uow section 44,

An extract from the register kept by justices
sertified by the officer having the oustody thereof
waa held to be sufficient evidence of an order

made by justices not sitting as a court of petty
oessions,—Wynne v. McMullan, 3 ALR., 41
logea Justices dct 1928, sections 83, 88 {15), and

A registor of the county court is a publio docu-
ment within this section, and, therefore, an extract
from it, purporting to set ont & decision of juatices
on aa interplesder summons, and purporting to be
certified under the hand of the mgiatrar of the
county court to be ench an extract, is avidenve of
such decision, Semble, a statement in an affidavit
of the effect of that decision is evidence of that
decigion.—~Wynne v. McMullen, 22 V. L.R., 623

A certified copy of a certificate of registration of
birth i9 admissible in evidence, and is primd
Jecie ovidence of all the contents which are
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furnish such certified copy or extract to any person applying at & Eoidence 4et
reasonable time for the same upon payment of a sum for the same not ***

exceeding Sixpence® for every folio of seventy-two words, or (in the Gescuts Fees
case of a book or dociment in the custody of the Registrar-General) 41017+ 6.
Five shillings for each such certified copy or extract not exceeding five Geerats Foes
folios of seventy-two words to the folio and Ninepence for each 4¢19275 7.

additional folio of seventy-two words after the first five folios.

61. Primé facie evidence of the incorporation of a company incorporation of
incorporated or registered in any Australasian State other than Vie- §27 company
toria either before or after the commencement of this Act may be given suthenticated.
by a certificate of the incorporation or registration thereof which ot o™
purports to be signed by the registrar or an assistant or deputy Comp. 8.2, Act
registrar of companies in that State or which purports to be signed A Tk
by a person whose authority to give the same purports to be verified
by & statutory declaration made before any jndge or justice of the peace
of such State and the date of incorporation or registration mentioned
in such certificate shall be primé facie evidence of the date on which
the company was incorporated or registered.

62. Auy document purporting to be a copy of or extract from any cogies of
document kept and registered at the office for the registration of fgeuneets
companies in any Australasian State if certified under the hand of the companies
registrar or an assistant or o deputy-registrar shall be admissible in 7% 9%
evidence in all cases in which the original document is admissible in

evidence and for the same purposes and to the same extent.

DIVISION 4.—FURTHER PROVISIONS RELATING TO VICTORIAN
DOOUMENTS,

88. Primd facie evidence of any proclamation order or regulation mode of proving
igsued before or after the commencement of this Act by or under the Ergfimstions

ders and
anthority of the Board of Land and Works may be given in all or any ;y:guulgtzt?nﬂ%
of the modes hereinafter mentioned, that is to say:— and Worka.

(i) By the production of & copy of the Government Gazette et
purporting to contain such proclamation order orc37e2
regulation:

(ii.) By the Eroduction of & docament purporting to be a copy
of such proclamation order or regulation printed by the
government printer:

(iil.) By the production of a copy thereof or extract therefrom
purporting to be under the seal of the Board and to be
attested by the President or Vice-President of the Board.

64. Where by any law at any time in force the Board of Land dazettetwbe

and Works was or i8 authorized or empowered to do any act whatsoever 5 neardof Land

any Government Gazelte purporting to contain a copy or notification e2d Works.

of any such act shall be primd facie evidence of such act having been "> :‘

duly done.

required by law to be etated in such oertificate R. v. Coleman (supra} followed an to the effect
and therefore of the date of the birth. of certificatea of birth, baptism, death, and burial;

Jones v, Faivey (supra) cited with approval; Re Osmand : Bennett v. Booly, 1906 V.L.E., 455.
Rex v. Coleman (No. 2), 27 V.L.R., 204, () A sura less than Sixpence may be approved
The certificaten of death and burial containing under the Regismtrar-General's Fees At 1928,
the age of a deceased person are primd facic ovi-  section 4.
dence of the date of birth-
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Bridence et 60, All maps plans documents or papers certified under the seal
cap % of the Board of Land and Works to be copies of original mags lans
rapsmd® documents or papers in the custody of the Board of Land and Works

e iouca Shall be admissible in evidence in any court of justice or before any per-
Yflandond  gon geting judicially and shall be primd facie evidence for the same
primd facio nrposes and to the same extent as the originals thereof if they had
evidence. Eeeu produced. And all such maps and plans shall if certified as
aforesaid to have been made from actual survey be presumed primd
Jacie to have been so made by a competent surveyor ; and all courts
and persons acting judicially shall take judicial notice of the seal of the
Board of Land and Works affixed to any such certificate and that such

seal was properly affixed thereto,

Proof of Crown 86. In any legal proceeding whatsoever in order to prove any
fb“:“‘u grant of land from the Crown, it shall not be necessary to produce
' the original or the earolment of such grant; but a certificate pur-
porting to contain u transcript either of such enrolment or of a
copy of such enrolment and of the indorsements thereon respectively (if
any) and signed by the registrar-general (for which certificate a feel® of
Registrar- One pound and no more shall be demanded or taken) shall be snffi-
4aie7s7.  clent evidence of such grant and of the enrolment thereof at the time
(if any) stated in or apon such transcript.®
Proot of wilt 67. The probate of a will or codicil or letters of administration
e eaih. . With the will or codicil annexed (ovtained or having operation within
1015 ¢. 67, Victoria) shall in all cases whatsoever and whether relating to real or
personal estate or both real and personal estate be evidence of the
original will or codicil and of the contents thereof. And every probate
or letters of admipistration shall in all cases be primd facie evidence
of the death and the date of the death of the testator or intestate.
Signature of

68. The words “clerk of the peace” or “clerk of petty sessions ”

et accompanying any signature to any act or document wgich such clerk

1. 5. 63, was at the time they purport to have been written by or under any
Act anthorized to do or sign shall be premé facie evideuce that the person
whose signature it purports to be was such clerk having authority to do
such act or sign such document and that the signatore is his and was
made at the time aforesaid,

DIVISION 5.—JUDICIAL NOTICE.

Aota of the 89. All courts aud persons acting judicially within Victoria shall
arllamont of

the United _ take judicial and official notice of all Acts of Parliament of the United

Jadgiomte b Kingdora of Great Britain and Ireland or of the United Kingdom of
s Great Britain and Northern Irelund whether passed before or after

the commencement of this Act and of the date of the coming into
operation of any such Act.©

(o) A fee losa than One pound may be ap-
proved under the Registrar-General's Fees Act
19258' s(}a:uonlihe of 2 deed of

b} of the ontry or copy of & de grant
from thapg'mwn of land within the district of Port
Phillip certified by the chief clerk of the Supreme

Court and the registrar of deede at Sydney has
been held to be sufficient evidence of a grant from
the Crown.—Halfpenny v. Kinneily, 1 V.L.'T., 52,

(¢} See Thomas v. Thomas, 192¢ V.L.R,, 188,
noted to section 116,
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70. All courts and persons acting judicially within Victoria pugemee 4
shall take judicial and official notice of every Australasian State and the 1016+ 70.

Australasisb

extent of its territories at any time and of the Honse or Houses of statesana their

Acts to be

Legislature at any time existing therein and also of all Acts of Parlia~ {5,
ment of any Australasian State whether passed before or after the notieed.
commencement of this Act and of the date of the coming into operation

of any such Act.®

71. All courts and persons acting judicially within Victoria shall Poblicssats of
take judicial and official notice of the impression of the public seal of 7,57,
any Australasian State without evidence of such seal having been Comp. N7,

impressed or any other evidence relating thereto.

72. All courts and

1;. 20 of 1880

ersons acting judicially within Victoria Gertain

signatures to ba

shall tuke jndicial and official wotice of the signature of every person jiiicially
who is for the time being or has at any time been Governor re- 2otiocd-

sponsible Minister of the Crown jundge of the Supreme Court prothonotary

T & 72,
Evidenco det

master registrar or chief clerk of the Supreme Court commissioner of 19274.2.

titles registrar of titles assistant or deputy registrar of titles registrar-
general assistant or deputy registrar-general governmeut statist or
agsistant or deputy government statist curator of intestate estates
judge or presiding magistrate of any county court or district or local
court or court of mines chairman of any court of general or quarter
sessions judge or commissioner of any court of bankruptey or insolvency
or police or stipendiary magistrate or justice of the peace in any of the
Australagsian States and of any person holding in any Aunstralasian
State any office corresponding to any of the aforesaid offices and of any
person holding in any such State any office to which the Goveroorin
Council may atavy time by order published in the Government Gazette
declare this section to apply, and of the seal of every such court or
person if such signature or seal purports to be attached or appended to
sny decree order certificate affidavit writ warrant sammons or other
Jjudicial or official docnment and of the fact that such person holds or

has held such office.®

{a) It is not necessary to prove by extringle
evidenoe that a oonviotion at quarter aessions in
Neow South Wales for stesaling and receiving is a
eonviction upon indictment for an indictable
offence. The court informed itself as to the lIaw
in New South Wales upon the subject.—R. v.
MeKeown, 1023 V.L.R., 577,

{b) Judicial notiece of the gignature of & judge
of a district mining court will be taken where
he has merely signed his name at the foot of a
winding-up order without deacribing himsalf as
6 judge.—Walker v, Jenkins, 1 V.R. (L.}, 9.

In proof of the incorporation of s company,
the (overnment Gazetle was put in evidenoce,

urporting to be & certificate that the company

E&d been registered by the subscriber, * Henry
Krone, Acting Registrar-General.” Held, the
Court could take judicial notioe of such signature
under a section providing- for judicial notice
being taken of the signature of the registrar-
general.—Unton  Finance, dic., Co. v. Woolcolt,
156 V.L.R., 504.

A signature of a public officer may be proved
by a person whose knowledge of it ia derived frowm
seeing it on many official documents, whish be

hes known to be genuine, though he may never
have seen such officer write,~~Kozminsky v.
Schurmann, 7 V.L.R. (L.), 474.

See also the Commonwealth Evidence Aot {No.
4 of 1905) as to taking judicial notice of the
signatures of Commonwealth Anthorities.

As to signatures of members of the Indeter-
minate Sentences Board, see Crimes Aot 1928,
section 531 (5).

Asto reformatory schoole and the signatures
of the Minister, secretary, inspector, and of officers
thereof, see Crimes At 1928, section 335,

As to the ajgnatures of the Minister, the secretary,
the inspector, and of officers holding office under
the Chsldren’s Welfare Act 1928, see section 17
of that Act.

Asg to the signatures of the ohajrman or
of the Commission of Public Heslth and of the
chairman or municipal elerk of any municipality
underthe Health ¢t 1928, 800 section 401 of that Act,

Ay to signatures of the Minjater, the Chief
Inapector or Assistant Chief Inspector of Factories
and Shops under the Factories and Shopa Act 1928,
see soction 227 of that Aect.
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Ruidence Act
1015 5 T8

Al persons
wung Judiclally
&0 take judicial
notice,

Effoct of
Judicinl notice
of peal or slgna-
tare in cortaln
tagos,

Ib. o 74

Interpretation.
Ib, 2. 75,
* By-lawe.”

' Corporation.™

Proot of
by-lawa,
TIb. 5. T6.

36 & 87 Viet.
¢ 389 2.

Fatm of
oertificate,

Ib. 8. 77,
Third Schedule,

73. Where by or under any Act it is provided in effect that all
courts or all courts of justice shall or may take judicial notice of any
seal stamp or signature or any other matter or thing then all courts
and persons acting judicially shall or may take judicial and official
notice of snch seal stamp signature or other matter ov thing,

74. Where under this or any other Part of this Act (including
cages falling under the last preceding section) any court or person
acting judicially has taken judicial or official notice of any seal or
signature attached or appended on or to any document if according
to the law in Victoria or elsewhere of which the court or person
acting judicially has judicial or official notice or proof such
seal or signature might properly have been attached or appended
on or to such document, such court or person shall in the absence of
any evidence matter or thing suggesting the contrary presume that such
seal or signature was properly attached or appended at the time and
place (if any) purporting to be the time and place at which it was se
attached or appended and that there was jurisdiction or anthority to
sign or seal such document at such time and place and that such
document is what on its construction it purports to be and is a valid
and subsisting document,

DIVISION 6,—BY-LAWS AND MINUTES.
75. In this Division—

“By-laws” include articles of association regulations and
rules ; and

“Corporation” includes the Board of Laud and Works and
every corporation howsoever created and whether the same
exists for munmicipsl trading mining charitable or other

purposes.

76. The production of a document purporting to be a written or
printed copy of any by-laws made by or on behalf of any corli)oration
under any general or local Act of Parliament or any Act of a local or
personal nature authenticated as hereinafter mentioned shall be primd
Jacie evidence of the due making and existence of such by-laws avd of
the time at which the same by-laws came into force without further
proof of the making of such by-laws or of the performance of uny con-
dition the doing of any act or the lapse of any time respectively
necessary to give them validity.

77. For the purpose of snch anthentication a certificate in the form
contained in the Third Schedule to this Act or to the like effect written
or printed on any such copy as aforesaid shall be sealed with the com-
mon seal of the corporation, which in the case of the Board of Lund
and Works shall be affixed in the manuper by law required,® and in
the case of any municipal corporation shall be affixed in the presence of
and attested by the president and secretary or the mayor and town clerk
{as the case may be), and in the case of any other corporation shall be
affized in the presence of and attested by any two of the board of
directors or managing or governing body by whatsoever designation
or title they may be ralled or known,

(a) See Public Worke Act 1928, section 8.
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78. It shall not be necessary to give any proof of the common seal poidence aet
wheu purporting to be attached to any such certificate nor shall it be 2% &7
necessary to prove by the attesting witnesses or otherwise that such seal umeeesanr
was affixed in their presence, or that the persons signing filled the
offices or characters set opposite to their names respectively, but on
proof by admission or otherwise of the handwriting of such attesting
witnesses it shall be presumed nntil the contrary is proved that such sea
was affixed as it purports to have been and that they filled the offices or

characters represented.

79. Any miuute of proceedings at meetings of the Board of Land eroot of
and Works or of any municipal council or of any board of directors® or Saseriines of
of any managing or governing body by whatsoever designation or title mittee &
they are called or known or of committees of any municipal council if [ &% "
signed by any person purporting to be the presideut or vice-president of c.23e.3,
the Board of Land and Works or the president of a shire or the mayor
of a borough or the chairman of a meeting of a municipal council or
of & hoard of directors or of a managing or governing body or of a
committee of a munieipal council and purporting to be so signed
either at the meeting at which such proceedings took place or at the
next ensuing meeting of the body whose proceedings are recorded, shall
be ndmissible in evidence in all legul proceedings without further proof,
and until the contrary is proved every meeting in respect of the
proceedings of which the minutes have heen so made shall be deemed
to have been duly convened and held and all the members thereof
to have been duly qualified and when such proceedings are proceed-
ings of committees until the contrary is provecf such committees shall
be deemed to have been duly and regularly constitnted and to have
had power to deal with the matters referred to in such proceedings.

DIVISION 7.-—CONVICTIONS AND ACQUITTALS.
80. In any legal proceeding whatsoever in order to prove the trial proof of triator

or conviction or acquittal in Victoris of any person charged with any e O
indictable offence, it shall not be necessary to produce the record of NEEate
the conviction or acquittal of snch person or a copy thereof; bub a cortifed copy.
certificate purporting to contain the substance and effect only (omitting - 3%
the formal part) of the presentment indictment or information or of

the couviction or of the acquittal (as the case may be) of or for such

offence purporting to be signed by the officer having the custody of the

records of the court where such first-mentioned person was tried
convicted or acquitted or by the deputy of such officer or by the officer

for the time betng acting in such first-mentioned capacity (for which
certificate a fee of Five shillings and no more shall be demanded or

taken) shall be sofficient evidence of the said trial or conviction or
acqnittal withont proot of the signature or official character of the

person appearing to have signed the same or of the fuct that he hus

the custody of such records ; and the conviction shall be deemed to be
nnappealed aguinst and otherwise unaffected unless the contrary is

proved.

(o) Minutes of a meeting of directors of o com-  cerned in the issue of a false report and halance.
pany are evidence sgainst the directors per-  shest with intent to defraud.~—Rey. v. Staples,
sonally in ecriminel proceedings for being con- 19 V.L.E., 47,
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Evidence Aot No fee shall be demanded or taken for any such certificate if

1016 the same is applied for by any prosecutor for the King or person
acting on his behalf or by any person acting under the direction of a
law officer or by any person acting for the prisoner.

Mods of proving 81. In any legal proceeding whatsoever in order to prove a con-
previous

convictions in viction in the Commonwenlth of Australia or its dependencies or in any

et e, of the States of the Commonwealth of Australia (other than Victoria)

Ib. o. 81. or in England Scotland Irelund Canada South Africa New Zealand
Fiji British New Guinea or New Hebrides of any person a certificate
purporting to contain the substance and effect only (omitting the formal
part) of the conviction purporting to be signed by the officer having the
custody of the records of the court where the offender was convicted or
by the deputy of such officer or by the officer for the time being acting
in snch first-mentioned capacity and purporting to be attested by a
justice of the peace or notary public of or for such part of His
Majesty’s domiunions shall be sufficient evidence of such conviction
without proof of the signature or official character of the persons
signing or attesting such certificate and without any further proof
a8 to the custody of such records; and the conviction shall be
deermed to be unappealed against and otherwise unaffected nuless the
contrary is proved,

Evidenes of 82. In any legal proceeding whatsoever in order to prove o previons
ylegal p s p P

oo sammary conviction before a court of petty sessions or & justice or

convictivn, justices»—

Ib, 2. 82,

(@) a document purporting to be a copy of any such conviction
purporting to be certified by the proper officer of the court to
which such conviction has been returned ;

{8} a document proved to be a true copy of sueh conviction ;

(¢} the register kept in pursuance of the provisions of the
Justices Act 1928 or any corresponding previous enactiment
or a certificate purporting to contein an extract from anch
register of sach comviction purporting to be signed by the
clerk or acting clerk or assistaut clerk of the court at
which such register is kept,

shall notwithstanding anything in any Act of Parliament contained
be sutficient evidence of such coaviction without proof of the signature
or official character of the person appearing to have signed any such
document or certificate or of the statement that the register is kept at
such court ; and the conviction shall be deemed to be vuappealed against
and otherwise unaffected nuless the contrary is proved.

DIVISION 8.—BANKERS' BOOKS.

Interpretation 83. (1) In this Division the expressions  bank ™ and “ banker™
ot ane Mean any company lawfully carrying on the business of bankers and
peakers’ also any savings bank established or continued under the State Savings
Ib. 5. 88 Bank Act 1928,

48 Vict. o 11 (2) Expressions in this Division vclating to ¢ bankers’ books”
Ba. .

include Jedgers, day books, cash books, acconnt hooks, and all other
books used in the erdinary business of the bank.

(o} Beo Justices Act 1928, soctions 83 and 88(15), out of tho jurisdiction of the oourt.—Bank of
b} This Division does not apply to books  Ausiralasia v, Pollard, 8 V.L.R. (L.}, 66.
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(3) In this Division *“conrt” means the conrt judge justice Evidence det
arbitrator persons or persom before whom a legal proceeding is held ****
or taken. The chairman of any court of general sessions may with
respect to any legal proceeding in snch court exercise all or any of the

powers of a court under this Division.

84. Subject to the provisions of this Division a copy of any entry Mede of proot

of entrles in

io a banker’s book shall in all legal proceedings be admissible as primd Vagkers' books.
facie evidence of such entry and of the matters transactions and P.s.8s

accounts therein recorded.®

42 Viet. o, 11
8 4.

85, Where any bank is a party to any legal proceeding the other provieas to
party or parties thereto shall be at liberty to inspect and make copies proceedings
of or extracts from the original entries and the accounts of which such  party.

entries form a part and the cheques biils promissory notes orders for

Ib, » 85.

payment of money and other vouchers in respect of which such entries

were made,

86. (1) A copy of an entry in a banker’s book shall not be ad- Proos that book

ks o banker's

missible in evidence under this Division unlessit is first proved that the peex,
book was at the time of the making of the entry one of the ordinary se. s g6
books of the bank and that the éntry was made in the usnal and Ib-e 4
ordinary course of business and that the book is in the custody or control

of the bank,

(2) Such proof may be given by a director or officer of the bank
and may be given orally or by an affidavit sworn or by a decloration
made before any commissioner or person anthorized to take affidavits or

statutory declarations,

8%7. (1) A copy of an entg_ in a bauker’s book shall not be ad- venneation of
i

missible in evidence under this

vision unless it is further proved that 7P
the copy has been examined with the original entry and is correct.

1b. & 87,
Ib, & 5,

{(2) Such proof shall he given by some person who has examined
the copy with the original entry and may be given either orally or by
an affidavit sworn or by a declaration made before any commniissioner or
person authorized to take affidavits or statutory declarations.

88. A Dbanker or officer of » bauk shall not in any legal ’proceed- Gnse in which

ing to which the bank is not & party be compellable to prodnce any ;>

banker &6, not
lloble to

banker's book the contents of which can be proved under this Division groducs beok
or to appear as o witness to prove the matters transactions and ;" 5
accounts therein recorded unless by order of a court or judge made 1 4,

for special canse,

89. On the application of any party to a legal proceeding a court Courtor sudge

may onler

or judge may order that such party be at liberty to inspect® and take impection o,
copies of any entries in a banker’s book for any of the purposes of such 1. .. 5.
procecding and may order that the bank shall free of charge for the first ™ &7,

{a) 1t was held that a defendant bank might
under a saction analogous to this section prove
the entries in books by secondary evidence of
the copies, and need not produce the originals.—
Oviental Bank Corporation v. Smith, 1 ALT,
76.

(4) Tt was held that where & judgment oreditor
can get the information by discovery he is mot
entitled to an order under this seotion,—Chaleyer
v, 8math, 1920 V.L.R., 40.

Ag to discovery in probate mattera, ses In the
will of Taylor, 1922 V.L.R., 280.
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Evidenca Act
1815,

Costs.
Id, & 90,

42 Vict, c. 11
8. 8.

Conputation
of titne.

Id, 8. 01,
Ib. 6. 11,

Muaning of
aflldavii,

Ib. s 92,

Manoer of
administration
of oatha.

Ib. s, B8,

9 Edw YIIL
0308 2

Alternative
torm of gath In
the cage of two

ten folios and on payment of Sixpence for each additional folio prepare

and deliver to such party a dualy verified copy of such entries as may

be required for evidence in such legal proceeding. An order under

this section may be made either with or without snmmoning the bank

or any other party and shall be served on the bank three clear days

Refore the same is o be obeyed unless the court or judge otherwise
irects.

90. The costs of any application to a court or judge under or for
the purposes of this Division and the costs of anything done or to be
done under an order of a court or judge made nnder or for the purposes
of this Division shall be in the discretion of the court or judge who
may order the same or any part thereof to be paid to any party by the
bank where the same have been occasioned by any default or delay on
the IIJart of the bank. Any such order against a bank may be enforced
as if the bank was a party to the proceeding.

91. SBunday, Christmas Day, Good Friday, and any bank holiday
shall be excladed from the computation of time under this Division.

ParT IV.——OATHS AFFIRMATIONS AFFIDAVITS DECLARATIONS.

DIVISION 1.—INTRODUGTORY.

92. In Division five and the subsequent Divisions of this Part
“affidavit” includes affirmation and declaration.

DIVISION 2,—OATHS AND AFFIRMATIONS,

93. (1) Any oath may be administered and taken in the form and
manner following :—The person taking the oath shall hold the Bible
or the New Testament or the Qld Testament in his uplifted hand and
shall repeat after the officer adwinistering the cath or otherwise say the
words “ I swear by Almighty God that . . 7 followed (with
any necessary modifications) by the words of the oath prescribed or
allowed by law withont any further words of adjuration imprecation or
calling to witness.

(2} Any oath may be administered to and taken by two or more
persons at the same time in the form and manner aforesaid or in the

or moroporsond. form and manner following :—

Validity,

Each of the persons taking the oath shall hold the Bible or the
New Testament or the Old Testament in his nplifted hand
and the officer administering the onth shall say—* You and
each of you swear by Almighty Godthat . . . . . .7
followed (with any necessary modifications) by the words
of the oath prescribed or allowed by law without any
farther words of adjuration imprecation or calling to
witness, and forthwith after the officer has said the words
referred to, each of the persons taking the oath shall say—
“1 swear by Almighty God so to do.”

3) Any oath taken as aforesaid shall for all purposes be deemed
to be as valid and effectual as if administered and taken in the manacr
prescribed or allowed by statute or otherwise.
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{#) Any oath may be administered in any manner which is now Boidence Aot
lawful.

{5) The officer shall withont question—

(7) unless the person or any of the persons abont to be sworn savig.
voluntarily objects so to take the oath or is physically
incapable of so taking the oath; or
(6} ucless the officer or in the case of Jlldlcm.] proceedings nnless Duty of officer
the court, justice, or person acting judicially, has reason Sfm* toriog
to think or does think that the form of the oath pre-
seribed by sub-section (1) or sub-section (2) would not be
binding on the conscience of the person about to be sworn,
administer the ocath in the form and manner set out in the said sub-
section (1) or sub-section {2) as the case may be :

Provided that no oath shall be deemed illegal or invalid by reason
of any breach of the provisions of this sab-section.

{6) In this section ¢ officer ” includes any and every person duly pesnition of
authorized to administer oaths and any and every person admunistering . " officer.”
oaths under the direction of any conrt junstice or person acting
judicially,

(7) This section shall apply notwithstanding that in any Tuis section to
Act whetlier passed before or after the commencement of this $BL5, .0
Act a form of cath is preseribed which has introdunctory words Efﬁ'e"éi::’fﬁm of
other than the words “I swear by Almighty God,” or which cath
includes words such as the words “So help me God” or other
words of adjuration imprecation or calling to witness. And whenever swtws Zaw
in any Act there is, in effect, a provision for subscribing the form fefgion 4«
of oath prescribed by such Act such provision shall be deemed to
be complied with if the form of oath allowed by this section is

subscribed in lien of such prescribed form.

94, If any person to whom an oath is administered desires to Swenringhwlt.h
swear with nphfted haad, in the form and manner in which an cath is 7 end
usually administered in Scotland he shall be permitted so to do, and 1Wiss a6
the oath shall be administered to him in such form and manner with- 81 & 52 Vict.
out further guestion,

95. BEvery persou upon objecting to being sworn, and stating 83 Wren sfirma.
the ground of such objection either that he has no 1811“10118 belief or How may be,
that the taking of an oath is contrary to his religious behef shall be ok,
permitted to make his solemn affirmation instead of taking an oath in > *>*
all places and for all purposes where an oath is required by law, which
affirmation shall be of the same force and effect as if he had taken
the oath.®@

98. (1) Every oral affirmation shall commence:—*“1, A.B., do rom ot oral
solemnly, sincerely, and truly declare and affirm,” and theu proceed ::'?92‘0“
with the words of the oath prescribed or allowed by law, omitting , , 5

any words of adjuration imprecation or calling to witness.

(2) Bvery affirmation in writing shall commence—*1, Form of
of , do solemnly aod sincerely affirm,” and the form in fhrgeic
lien of jurat shall be « Affirmed at , this day of m. s.5.

19, before me.”

(«} A statutory declaration need not show that the declarant has conscientious scruples against
taking an oath.—Reg. v. Mollison ex parte Warne, 1 V.L.R. (L.}, 17,
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Boidence Act 97. When an oath has been duly administered and taken, the fact
Volity mion Uhat the person to whom the same was administercd had at the time

absence of it

not offected by  Of taking such oath no religious belief shall not for any purpose affect
the validity of such oath, :

religious
beliel,
61 & 52 Vict. DIVISION 3.—DECLARATIONS IN PUBLIC DEPARTMENTS,
Declarations 88. In any case where by any statate law or ordinance made
tieated tor OF G0 be made relating to any of the public revenues of Victoria
caths and ot any of the public offices or public departments or by any official
26, ». 98, regulation in any department any oath or affidavit might but for this
s&e Wil Iv.  Act be required to be taken or made by any person on the doing of
e i2ss 2,67 . ] o s
any act matter or thing or for the purpose of verifying any book entry
or return or for any other purpose whatsoever, it shall be lawful for the
Governor in Council to substitate a declaration in the form contained
Fourth in the Fourth Schedule to this Act to the same effect as the oath or
Sohedule. affidavit which but for this Act might be required to be taken or made.
But no substitution as aforesaid shall be made for the oath of allegiance
in any case, or for any oath or affidavit which now is or hereafter may
be made or taken or be retguired to be made or taken in any judicial
proceeding in any court of justice, or in any proceeding for or by way
of summary conviction before any justice.
Such substi. 9. When the Governor in Council in any such case as afore-
ondi  snid has substitnted a declaration in lien of an oath or affidavit,
Gazette. the same shall be notified in the Government Gazette; and from and
e o, ofter the expiration of twenty-one days next following the day of the
date of the Government Gazette wherein such notification has been
first published the provisions of this Act shall extend and apply to
each and every case office or department specified in such notification.
And the person who might under the Act imposing the same have
been required to take or make such oath or affidavit shall in the
presence of the officer or person empowered by such Act to administer
such oath or affidavit make and subscribe such declaration; and every
such officer or person is hereby empowered and required to administer
the same accordingly. And it shall not be lawful for any officer or
other person to administer or cause to be administered or receive or
cause to be received any oath or affidavit in lien of which sach
declaration as aforesaid has been directed to be substituted.
DIVISION 4,—VOLUNTARY STATUTORY DEOLARATIONS.
Voluntary decls- 100. It shall be lawful for any justice of the peace notary public
ragas Y be or other officer by law authorized to administer an oath or to take or
b, 2. 100. receive o statutory declaration or solemn declaration to take and
Qatute Law  receive the voluntary declarstion of any person making and sub-
1016 9. 2. scribing the same before him in the form in the Fourth Schedule to
Somedule, this Act, or to the like effect.®

{z) See note to aection 95. A written applica.
tion to bring land under the operation of the
Trangfer of Land Aet 10156 made in the form
prescribed in Part I. of the Second Schedule to
that Aet was lodged at the Office of Titles, The
document had been made and subacribed beforea
justice of the peace, who was a clerkk to the
applicant’s solicitors. The Registrar of Titles,
objecting to the mode in which the application

had been so made and aubscribed, directed thet
the application should bo stayed until & subati-
tnted epplication ehould be lodged. Held, that
the Registrar could not treat the application as &
nullity.—Makower, McBeath and Co, v, Registrar
of Tilles, 1027 V.L.R., 215,
As to declarations, etc., talten before & notary
ublic, being a solicitor, in & matter in which he
iy intereated, see ibid., p. 218.
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101. In any proceeding or prosecution which may hereafter be rodtencs 4
instituted against any person or persons for making any false declaration, 196 » 101
whether the same is voluntary or otherwise, no objection shall be museranert
taken or allowed by reason only that such declaration did not relate to 908 requirine
any fact matter or thing required or authorized by any law at the time to be taken.
in force to be veriﬁeg or otherwise assured or ascertained by or
apon the oath affirmation declaration or affidavit of some or any
person.

10R2. Whenever any voluntary declaration is made and subscribed Fees payable.
by any person under or in pursuance of the provisions of this Aet, such :‘;’ﬁ- it
fee as would have been dne and payable on the taking or making any e 62e.15.
legal oath or affidavit shall be in like manver due and payable upon

making and subseribing such declaration.

DIVISION 5.—COURTS AND OFFICERS.

108. All courts and persons having by law or by consent of Gourks do. mey
parties authority to hear receive and examine evidence are hereby em- sathsto
powered to administer oaths to all such witnesses as are legally called ¥toesses-

! Ib. 5. 108,
before them respectively @ 17 518 Viet.

0. 125 8, 20,

104. Every person who being an officer of or performing duties in Power of gerialn
relation to any court is for the time being so authorized by a judge of tousts ge.
the conrt or justice or by or in pursuance of any rules or orders &aiminieter
regulating the procedure of the court and every person directed to take m. s 104
an examination in any canse matter or proceeding in any court shall 62 Viok. 0. 10
have authority to administer an oath or take an afgﬁdavit for any por-""
pose connected with his duties.

DIVISION §.—GAOLERS.

105, Any affidavit of any prisoner in any prison or gaol in Victoria amaasits o
whether such affidavit is in a proceeding in the Supreme Court or not F"r
may be sworn before the keeper of snch prison or gaol and every such =~
keeper is hereby required and authorized to administer the oath npon
and take such affidavit without fee or reward, and all courts and
persons acting judicially shall take judicial and official notice of the
seal or signature of any such gaoler attached to any such affidavit,

DIVISION 7.—COMMISSIONERS OF THE SUPREME COURT FOR TAEING
AFFIDAVITSE.

108 (1) The chief jnstice and any one or more of the judges rowerto
of the Supreme Court may by a commission or commissions under jHPoos S0
the seal of the court from time to time empower and anthorize fakine
so many persons as are thought fit and necessary for any place ot p .. 100.

flaces in Victoria or elsewhere to take and receive such affidavits 2 Cor 10

; g . . . 5.
including affirmations and declarations) as any person or person is or **°

(a) In proceedings before a court of petty  person directed to do so by the court. The ad-
sesnions the oath may be administered to wit. ministration of the oath is in all eases the aot of
neszes by any justice or by the elerk or any aoting the court.—Rex v. Shuitleworth, 1909 V.L.K., 431
oclerk of petty aessions or by any other suitable
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Bvidence 40t ure desirous of making before any of the persons so empowered and

1915 authorized in or concerning sny cause matter or thing depending or
thereafter to be depending in or any wise concerning any of the pro-
ceedings in the Supreme Court.

Puration of (2) Any such commission shall remain in force for such time as
commissions. i stated or indicated or until it is revoked,
Effeot ot (3) Every commission of a similar nature heretofore issncd or

comunasions  purporting to have been issucd by the chief justice for the time being

fsstted, or by the chief justice and any one or more of the judges of the
Supreme Court for the time being shall be deemed to have been validly
issned and while in force to have conferred on the person or persons
therein named the same powers and aunthorities as are conferred by a
commission under this Act; and every commission so issued or
purporting to have been issued shall if in force at the commencement
of this Act coutinne in force until its cxpiry or revocation and while in
force shall confer on the person or persons therein nawmed the same
powers and anthorities as arc conferred by a commission under this
Act.

Judicial notles (4) All couris and persons acting judicially shall take judicial and

ofsignsture.  official notice of the signature of every such commissioner attached to
any affidavit declaration or other docament and of the place or places
for or in which he is empowered and anthorized to act.

Foes. (5) Notwithstanding anything contained in any Act the judges of
the Supreme Court shall have and shall be deemed to have had power
to fix the scale of fees to be paid to such commissioners,

107. All affidavits to be nsed for any purpose whatsoever may in

Powears of

gommissionsrs gy place in which he is empowered and authorized to act be sworn
ofdavits. and taken before any such commissioner and he is liereby empowered
. 5. 107 and anthorized to take and receive the same. This section shall apply

2 Vg 10 notwithstanding that it is enacted by or under any Act that such
affidavit shall or may be sworn or taken before some named specified
or indicated officer or other person. Auy such commissioner may
in such place unless and until other provision is made to the con-
trary administer any oath or take any affidavit.

Declarations 108. Where a‘tﬁ' any Act or by any order in council regulution

which may be rule or by-law made pursuent to any Act any person is required

taken betore a . . . . 1

Justice may be authorized or permitted to make or subscribe a decluration before a

e mboiore,  justice, such person instead of making or subscribing such declaration

To. 5. 108, before a jnstice may make or subscribe the same before any such
commissioner and every such commissioner is hereby authorized
to take and receive any declaration as fully and effectually as a justice

Declarations 18 by law empowered to take und receive the same, und every declara-

ebore sioner of 10N Made or snbseribed before any snch commissioner shall be in or of

the ssme fores ~ the like formn or effect and shall be as good valid and effectral and

and effoot os If . L2 .

betore n justice. Shall be of like force and effect to all intents and purposes as if such
declaration had been made or subscribed before a justice,

Commissionar 109, No snch commissioner shall exercize any of the powers or
poriedstM  anthorities given by this Act in any proceeding or matter or in relation
b, 4. 100, to any instrument or docmment in or as to which he is barrister and
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solicitor or barrister or solicitor to any of the parties to the proceeding mviznce act
matter or instrument or clerk to any such barrister and solicitor or 175

" o . 3 W 8 Gourt
barrister or solicitor or in which he is interested.® R~ O

Order 38
110. Notwithstanding anything hereinbefore contained any such o ::c: f:;o

commissioner shall be deemed not to have any power or authority to s 1.
aet in respect of any matter or thing except in the place or places gonrisaoner
mentioned in his commission. laces for which
1 o suthorized,
. I e 110,
DIVISION 8,—COMMISSIONERS FOR TAKING DECLARATIONS AND

ATFIDAVITS.

111. The Governor in Council may from time to' time appoint Power to
such persons residing within Victoria as he thinks fit t0 be shhmmwioners
commissioners for taking declarations and affidavits, aud may at ofsakios
any time remove any such commissioner. ead silidavits,

Notice of every such appointment or removal shall be published in #-# 1L
‘the Government Gazette.

All courts and persons scting judicially shall take judicial and Judicial noties
official notice of the signature of every such commissioner ‘attached to ° >
any declaration affidavit or other document.

112. All affidavits to be used for any purpose whatever (except Powerot
in any proceeding in the Snpreme Court) may be sworn before a iotake
commissioner for taking declarations and affidavits, who is hereby {7t
anthorized to take and receive the same, e

This section shall apply notwithstanding that it is enacted by or
ander any Act that such affidavit shall or may be sworn or taken by
or hefore some named specified or indicated officer or other person,

Sections one hundred and eight and one hundred and nine shall
be deemed to apply as if re-enacted in this Division.

113. Notwithstanding anything hereinbefore contained a com- No powerto
missioner for taking declarations and affidavits shall be deemed not ¥ictoria
to have power or authority to act outside Victoria in respect of any .s113.
matter or thing.

114. The Governor in Council may make regulations fixing the Regulstionsus
scale of fees to be paid to commissioners under this Division for teking j o tie.
and receiving declarations or affidavits pursuant to the provisions of
this Act ; but no fee shall be taken by such commissioner for attesting
any instrnment other than a declaration or an affidavit.

Such regulations when published in the Goverament Gazette shall
have the full force of law.

DIVISION 9.—AFFIDAVITS IN VICTORIA.

115. (1) Affidavits in Victoria for use in the Supreme Court e how

shall and may be sworn and taken before a judge, master-in-equity, fom *d
somnissioner of the Supreme Court for taking affidavits, or officer p.,. 11s.
empowered under any Act or nnder the rules of the Supreme Court to Suproe Court
take affidavits for use in the Supreme Court. it

@) A violation of the provision in this seotion does not result in the dooument putrporting to be
s deoaara.t-ion being deemed to be not s declaration.—R. v. Linehan, 1921 V.L.R., 682, See note {a) to
eeotion 100.

voL. 0.—28
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{2) Affidavits in Victoriz for use in any court other than the
Supreme Court or for any parpose or in any way whatsoever authorized
de by law whether by or under Act of Parliament or by custom or other-
wise may be sworn and taken—

(e} before a commissioner of the Supreme Court for takin
affidavits in any place in which he is anthorized an
empowered to act;

(&) before a commissioncr for taking declarations and affidavits;

(c} before any judge justice clerk of court officer or other person

reguired empowcered authorized or

ermitted by Act ot

Parliament or by order in council order regulation rule or

by-law pursuant to any Act to take affidavits in relation

to the matter in question in Victoria or in the particular

part of Victoria in which the affidavit is sworn and taken.

{3) The provisions mentioned in snb-sections 2 (@) and 2 (§)

shall apply notwithstanding that a justice officer person or persons is

or are uamed specified or indicated as the person or persons before
whom such affidavit shall or may be sworn and taken.

Judiclo) notice, (4) All courts and persons acting judicially shall take judicial and
official notice of the seal or signature of any of the persons mentioned
in this section attached or appended to any such affidavit.

DIVISION 10.—AFFIDAVITS IN PLACES OUT OF VICTORIA.

Taklng oaths 118. (1) Affidavits for use in any court or for any purpose or in

ot of Vietorls, '

Buidence 4 B1Y Way whatsoever asuthorized by law whether by or under Act of Par-

018e.116.  liament or by custom or otherwise may be sworn and taken in any

Qupreme Court. place out of Victoria—

re {a) Before a commissioner of the Supreme Court for takin

52 Viet. 0. 10 sffidavits empowered and authorized to ect in suoc

place.@

{6) Before o British ambassador envoy Minister chargé & affaires
secrctary of embassy or legation consul-general consnl
vice-consul ecting consul pro-consul or consnlar agent
exercising his function in such place,

{¢) Before any

¢ rson having authority to administer an oath
in that place.®

(E) Where an affidavit purported to be aworn
in England before one F., who subscribed himselt
“ & gommissioner for oaths of the Supreme Court
of Viotoris,” and such person, though not in faot
holding & commission for taking affidavits in the
Bupreme Court of Viotoria, was in fact & sommis-
sioner for ontha in England, the court, upon the
filing of an affidavit setting out the faot that F.
held such offics in Englend end the ciroumstances
under whioh be inacourately desoribed himself in
the jurat, allowed the affidavit to be filed—
McEwen v. Levy Bros, 1918 V.L.R., 276.

() An affidavit sworn in South Australia before
s person purporting to be & justios of the peaoe of
that State, and to be 8 person lawfully authorized
to administer caths in that State, is receivable in
support of an application to the Supremns Court of
Viotoris in ita probate jurisdiotion, although it
does not appear whether or not the justios had

aunthority to administor caths in the Supreme Court
of South Australis,—In re Hart, 1917 V.L.R,, 247.

An affidavit purporting to be sworn in Englond
before o person describing himself as a * Com-
misgioner for Oaths” masy, by virtue of this
esction, and eection 69, be received in evidence
of the facts deposed to therein in proof of service
of the petition end citation in s divorce suit.—
Thomas v. Thomas, 1928 V.L.R,, 188,

The execution of a power of at.torn? in a
probate wmatter was sttested in England by a
commissioner of the Supreme Court of Victoria
for taking affidevits. Held, that the execution
was pufficiently suthenticated and verification
of the signature of the commissioner was un-
nocessary.—Re Balderson, 1918 V.L.R., 257,

Seo also In re Trade Mark of Ryun, Lewis, and Co.
Piy. Lid., ex parte Autotons Co., 24 C.L.R., 460,
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(%) In the case of a person purporting to have such anthority EBvidess se
otherwise than by the law of a foreign country not under the}® =
dominion of His Majesty all conrts and persons acting judicially shall -

vtake judicial and official notice of the seal or signature of any such

person attached or appended to any sach affidavit and for the purpose
of this section judicial and official notice may alse be taken as to
what places are and what places ave not under the dominion of His
Majesty.

(3} In the case of a person purporting to have such authority by Vesitcuton of
the law of & foreign country not under the dominion of His Majesty "™
such authority way be verified by any of the persons mentioned in
sub-section (1) {a) or {1) (5) of this section or by the certificate of the
superior court of such place and if such anthority purports so to be
verified such affidavit shall be admissible for all purposes without
further proof of the seal or signature or of the judicial official or other
character of such first mentioned person.

(4} The provisions mentioned in the preceding sub-sections of this
gection shall apply notwithstanding that any person or persons is orare
named specified or indicated as the person or persons before whom such
affidavit shall or may be sworn or taken.

{5) Where by or nnder any Act any person or persons is or are
named specified or indicated as the person or persons before whom such
affidavit shall or may be sworn or taken all courts and persons acting
Jjudicially shall take judicial and official notice of the seal or signature
of any such person attached or appended to any such affidavit.

117, Where by any Act®or by an order in ceuncil rule regu- aAMdaits and
lation or by-law made pursuant to any Act any affidavit or declaration fequird w be
is reqnired anthorized or permitted to be admiuistered or taken before a [jadetor &
Justice of the peace it shall be suflicient for all purposes if such affidavit suftelea it
or declaration is taken before a justice of the pemce for that part of justice
His Majesty’s dominions in which such affidavit or declaration ig f*"er

I, 5. 117,
takeun. 1

All courts and persoms acting judicially shall take judicial and
official notice of the signature of any justice of the peace in any part of
His Majesty’s dominicas when snch signature is attached or appended
to any such affidavit or declaration and the place where such signature
was so attached or appended purports to be shown and for the purposes
of this section judicial and official notice may be taken as to what
places are under the dominion of His Majesty.

DIVISION 11,—JURAT.

118. Every commissioner and person authorized by or under this Just tostate |

Act to take affidavits before whom any affidavitis sworn or taken shall oath is taken.

state truly in the jurat or attestation at what place and on what date Ib-‘:- 18,
the aflidavit was sworn, 52 Viet.¢. 10

(o) An affidavit of service purporting to be made 28 V.L.R., 279; as to afiidavits before a notary,
before * N. Simons, J.P., one of His Majesty's see In fhe eatate of Orr Edwards, 26 V.L.R., 612.
Justices of the Peace in and for South Australia,” {b) Bee section 96,
was held sufficlont.—Fallshaw Brothere v. Ryan,
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Parr V.—ATTESTATIONS VERIFICATIONS ACENOWLEDGMENTS
Noranial Acrs ErC.@

119. (1) The provisions of Divisions six seven eight nine and
ten of Part IV. shall as far as applicable extend to the taking of
all recognisances of bail attest.:tions verifications acknowledgments and
signatures in relation to any documents required authorized or permitted
by or under &ny Act or by custom or otherwise to be attested verified
acknowledged or signed and to the doing of all notarial acts as if
such provisions had been re-enacted in this Part excluding words
relating to the administration of oaths und the takiog of affidavits and
substituting therefor words relating to the taking and doing of such
first mentioned matters and things.

() The provisions of sub-section (1, shall not appl {( to any matter
or thing specially required to be attested verified acknowledged or
signed %efure a court or o judge or before a justice sitting in any
criminal or civil proceeding but except where a contrary intention can
be gathered shaﬁ apply in all cases whatsoever and votwithstanding
that it is enacted that any such matter or thing shall or may be taken
or done before some named specified or indicated officer or other person.

(3) In this section the expression * notarial acts ” includes all acts
matters and things which in Victoeria or elsewhere a notary public can
uttest. or verify or otherwise do by or under any Act of Parliament
custom or otherwise for the purpose of being used in Victoria.

120. Where by any Act or by any order in council regulation
rule or by-law made pursuant to any Act any document is required
anthorized or permitted to be attested verified by or sigued or acknow-
ledged before a justice of the peace it shall be snfficient for all purposes
if such docnment is attested or verified or signed or acknowledged in
any part of His Majesty’s dominiona by or before a justice of the peace
for that part or within Victoria by or before a commissioner for taking
declarations and aflidavits or in any place in Victoria or elsewhere by
or before a commissioner of the Supreme Counrt for taking affidavits in
that place.

All courts and persons octing jndicially shall teke judicial and
official notice of the signature of any justice of the peace in any part of
His Majesty’s domintons wher such sigunture is attached or appended
to any such document and the place where such signature was so
attached or appended purports to ge shown,

121. Where by any Ac: or by any order in council regulation
rule or by-law made pursuant to any Act any document (other than a
document relating te any proceeding in the Supreme Court) is reqnired
aathorized or permitted to Le attested or verified by or signed or
acknowledged by or before & commissioner of the Supreme Conrt for
taking affidavits it shall be sufficient for all purposes if such document
is within Victoria attested or verified by or signed or acknowledged by
or before a commissioner for taking declarations and affidavits.

(a) For cases of authentication by noteries, scs  tion made before the Lord Mayor of London could
In re Vickerman, 21 VLR, 236; Re Hannak not bo recelved in support of en application in the
SButherlond, 1010 V.L.R,, 118 ; Re Balderson, 1818  probete jurisdiction.-—In ths wifl of Baker, 21

v.L.R., 267.

A.LR., 387; 1916 V.L.R,, 334,

It waa deld by Hood, J., that a statutory declars- See also note (a) to section 100,
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Parr VI.—SHORTHAND WRITERS.

182. The Governor in Council may appoint as many fit persons Evidenes act
; : . 15 5. 122,
as may be required to be examiners to conduct the examinations of g 1 ",

:g)glhcants for license as shorthand writers subject to regulations made shorihand |

erein provided. appolnted by
QFETDOr In

123, The chief justice of the Supreme Court may from time to c"e™

time license fit and proper persons to be shorthand writers for the o tebe

purpose of taking down in shorthand and transcribing or causing lcensed.

to be transcribed any evidence as hereinafter provided and may cancel -*'**

the licence of any such person. _

124. Every person licensed as a shorthand writer before entering shorthana
upon the duties of his office shall take before a judge of the Supreme yrger '
Court the following oath—I swear by Almighty God that I will faith- ... 124,
“fully take down and transecribe or canse to be transeribed the evidence
“T am required by law to take'down in any canse or matter,” and every
judge of the Supreme Court is hereby aunthorized to administer or canse
to be administered such oath to every such person and every person
authorized by law to make ap affirmation inatea,s of making an oath may
make such affirmation instead of making snch cath.

125. Any judge of the Supreme Court without any spplication Judge or

may and the judge or chairman or justices of any court and any person chairman of -
now or hereafter having by law or by consent of parties anthority to Jaticet ¢ may
hear receive and examine evidence may at his or their discretion on tobo taken
the application of any party to any canse matter inquiry or proceeding ehorthand 1o
either ‘civil or criminal depending before him or them and shall npon frte's s
the application of all the parties to any such cause matter inquiry or g .0, 7.,
proceeding direct that the evidence to be given in such cause matler Revison det
inquiry or proceeding and any ruling direction or summing np he taken "=
down in shorthand by a shorthand writer licensed as aforesaid provided
a shorthand writer is then available for that purpose and provided that
if all the parties agree they may select any licensed shorthand writer.
In any snch cuse in which a licensed shorthand writer is so employed
the judge chairman or justices may decide in his or their discretion by
whom tie costs of taking down and transcribing such evidence ruling
direction or summing up shall be paid.@®

128. Every shorthand writer licensed as aforesaid shall for the snorthasa
time being be an officer of any court in or for which he is Jnoer b
required to take down evidence and shall be under the direction of the =histia =
said court with regard to the performance of his duty in taking down guts.
and transeribing or cansing to be transcribed such evidence ruling peidonce 4ot

kb . 15+, 125
direction or summing up. *

127. The shorthand writer'’s shorthand notes and also the Tramserptor
tranecript thereof either by writing printing or type-writing when fecaived 0
certified to as correct by a shorthand writer licensed as aforesaid shall §5de primd
be received by every court as primé facie evidence of the evidence ... 1er
ruling direction or summing up so taken down.

{a) Where an srbitrator appointe a shorthand  of such shorthand writer unless the application
writer to take notes of the evidence upon the ap-  wae made in the presence of that other party.—
plication of one of the Ea.rues. the other party,  Portland Freezing Co. v. Austral Otis Co, 33
if vnauccessful, is not chargeable with the coats  V.L.R., 482
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Evidence Act 128. Apy witness may aut his option sign either the shorthand
:mn" 1% notes or the transcript of any deposition or evidence taken down in
@58 may . . " . Y .
signeither  shorthand under this Part if snch deposition or evidence is required

e aerip or by law to he put into writing #nd signed by the witness.

evidonce.

Pensliy for 129, If any shorthand writer licensed as aforesaid wilfully

eongly tene wrongly takes down any such evidence ruling direction or summing u

. 0. 129, or tamnpers with or alters or fulsifies or permits any one to tamper witE
alter or falsify his shorthand rotes of any snch evidence ruling direction
or sumning np or the transcript thereof ov if he wilfully certifies as
correct any shorthand notes or transcript of such evidence which
falsely purports to be correct he shall be guilty of felony aund on
conviction thereof shall be liuble to imprisonment with or without
hard labonr for a term not more than five years.

130. The Puablic Service Commissioner shall make regulations
which shall have full force and effect as soon as approved of by the
Governor in Conneil for determining the nature or character standard and
requirements of the examinations or tests to be applied to applicants for
license as shorthand writers end which such applicants shall undergo.

Begulntions,
Ib, 2. 130

Reglatration,

131. All agplicants qualified for license shall be registered in the

15 5. 181, manner provided for persons who have gnalified for appointment to
the clerical division under the Public Service Act 1928, and all persons
licensed as shorthand writers shall be selected from such register.

Governor fn 132. The Governor in Council may from time to time make

Councll to  regulutions prescribing the fees payable to any shorthand writer

ﬁf:f:t;;m' licensed ag aforesaid for his services and for a transcript of his notes.

Panr VI[—OrreNces. Peuiury TorGERY FaLse CERTIFICATES ETOC.

133. Any person who unon or in any oath examination affidavit
e foe o affirmation or declaration whatsoever which is mentioned or referred

b NP . X T X
T vation &0, L0 O Which is required authorized or permitted in or by or under uny

Peraans malting

ity of provision of this Act wilfully and corruptly makes any false statement

Ty whether oral or in writing slall be deemed to be guilty of wilful und
corrupt perjury. This section shall apply notwithstanding that such
oath examination affidavit ufirmation or declaration may be required
anthorized or permitted by or nunder any other Act whether passed
before or after the commencement of this Act.(® -

Forgery using 134, Any person who—

doumaants {a) forges or counterfeits any seal or stamp or the impression

;;E":’;u of any seal or stamp whatsoever purporting to be a seal

or stamp such asis mentioned or referred to in any
provision of this Act ;

{8) To eustain a conviction for making a false
declaration it ja not necessary to show that the
declaration was read over to the declarant (even
though he bes illiterate) in the presence of the com-
missioner before whom it was made ;s it is anffi-
oient thet the latter satisfisd himsslf that it had
bsen read over to the declarant and that he waa
sware of its contents,.—Reg. v. Thornton, 8 VLR,
fzins): 427 ; and see R, v, Pearce, 1 W. & W. (L.),

H. was convioted for perjury upon & voluntary

deolaration. A declaration was In the form given
by Act No. 343 (ro-enacted in this and pre.
ceding sections, sce Fourth Schedule horeto),
and the word * declared * was in the memornndum
at the foot instead of the word “eworn in* in
the jurat of nn affidavit, but the prisoner was
gworn to the truth of the declaration. Held, that
the superaddition of the oath did not make the
decleration less & declaration.—R. v Hickew,
5 A.JR., 104,
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(6) forges or counterfeits any signature whatsoever purporting Bofdme sa
to be a signature such as is mentioned or referred to in
any provision of this Aect ;

(¢) frandulently alters any document whatsoever purgorting to
be a document such as is mentioned or referred to in any
provision of this Act or any seal stamp or signature
thereon or thereto ;

(d) affixes any such seal stamp or signature to sany such
document knowing such document to he untrue ;

(¢) except for some lawful purpose drafts engrosses copies or
prepares any such docamént knowing the same to be
untrue ; ’

(f) without full disclosure tenders in evidence or otherwise
uses any snch docnment knowing that the seal or stamp
or the impression of the seal or stamp or the signature
thereon or thereto has been forged or counterfeited or is
fulse or that such document is untrue or has become
wholly or partially invalid or that such document or the
seal stamyp or the impression of the seal or stamp or the
gignature thereon or thereto has been frandalently altered

ghall be guilty of felony and be liable to imprisonment with or without
hard Inbour for a term of not move than five years.

135. Any person who prints any document whatsoever which prntingorasing
fulsely purports to be a docament such as is mentioned or referred foe
to in any provision of this Act as & docament which might or should purrerting tobe
be printed by a government printer or as a document which might goverament
or would be admitted in evidence if printed by a government printer Biony.
or who without full disclosure tenders in evidence or otherwise uses any .4.135.
such document knowing the same is not printed as it falsely purports
“to be shall be guilty of felony and be liable to imprisonment with or
witheut hard Jabounr for a term of not more than five years.

138. Any officer or person authorized required or permitted by 6iving taise
any provision of this Act to farnish any copies extracts or transcripts fofiifcates o
who wilfully certifies or delivers any document as being a true copy .« 1se.
extract or transcript knowing that the same is not a frue co(Fy extract
or transcript (as the case may be) shall be guilty of a misdemeanour
and be liable to imprisonment with or without hard labour for a term
of not more than two years,

137. In order to aacertain for the purposes of thizs Part the ruterpretation
mesaning of any provision in any other Part any enactment relating to Foreorete
interpretation applicable to such provision in ench other Part shall be Fart.
taken to apply. f.s 137,

Parr VIIL.—MIscELLANEOUS.

138, Whenever any document has been or is tendered or prodaced (mposadiag
before any court or person acting judicially such court or person if it 5 s e
or he thinks it desirable in the interests of justice so to do may direct
that snch document shall be impounded and kept in the custody of
some officer or other proper person for such period either definite or
indefinite and subject to such conditions as to such court or person

seem meet:  Provided that if such direction is given by any single
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judge of the Supreme Court sitting in court or in chambers it shall
be subject to appeal to the ¥ull Court and if such direction is given by
any other court or person it may be sct aside on application to a judge
of the Supreme Coart who may direct on whom notice of snch applica-
tion shall be served and make such order ss to costs as he deems just.

139. It shall not be necessary to prove by the attesting witness any
instrument to the validity of which attestation is not requisite; and
such instrument may be proved by admission or otherwise as if there
had been no attesting witness thereto.

140. Comparison of a disputed writing with any writing proved to
the satisfaction of the conrt ov person having by law or by consent of
parties authority to hear receive and examine evidence to be genuine
shall be permitted to be macde by witnesses; and such writings and
the evidence of witnesses respecting the same may be snbmitted to
such court or person and the jury or assessors (if any) as evidence of the
gennineness or otherwise of the writing in dispate.

141, No confession which is tendered in evidence shall be rejected
on the ground that a promise or threat has been held onf to the pevson
confessing, unless the judge or other presiding officer is of opinion that
the inducement was really culeulated to cause uwn wntrue admission of
guilt to be made;®@ nor shell any confession which ig tendered in
evidepce be rejected on the ground that it was made or purports to
have been made on oath.

142, Every person upor whom any process out of the Snpreme
Court is served to testify concerning any canse or matter pending in
the said conrt and to whom there hus been paid or tendered according
to his calling such reasnnable gum of money for his costs and charges
ag having regard to the distance between the places is necessary to be
allowed in that behalf who without a lawful and reasonable excose docs
not appear aceording to the tenor of the said process shall be liable to
forfeit and pay the sum of Ten pounds and in addition to yield such
further recompense to the party grieved according to the loss and
hindrance which the party who procured the process sustained by
reason of such non-appearaunce of the witness. Such several sums
may be recovered in an action of debt in any court of competent
Jurisdiction.

{a) Confessions and admissions of facts relevant
to the issne of guilty or not guilty are admis.
sible in evidence against the accused although
they have been elicited by questions put to him,
unjeen the judge be of the opinion that the mode
by which they have been elicited waa cezlentated
to sangs an wntroe confession or admission to be
made.—Reg, v. Walker, 13 VLR, 469; Reg. v.
Browns, 13 V.L.R., 472 ; and ses R, v. Douthwaite,
AR., 23 Nov., 1858 ; R. v. Conles, 2 V.L.T., 225,

A written gtatement made by an aceused person
in reference to a charge against him, and admitting
the commiesion by him of a crime similar to that
with which he ia charged under almost identical
circurnstances, iz admissible in evidencs es ro.

butting the possible defence that wnder the eir.
cumstances it was impossible for the prisoner
to have oommitted the crime with which he fe
charged without having been detected.—R, v.
Beckaz, 20 A.L.T., 168,

In cases of homicide, a confessional stetement
of the prisoner, taken in connexion with the other
facte of the case, mey be sent to the jury.—Rep.
7. Waines, AR., Tth July, 1860.

The Full Court declined to interfore with the
decision of the trial judge under this seotion as to
the admisaibility of a oonfession made l:{.the
nocused to 6 constable.—R. v. Kelly, 1821 V.L.R.,
489,
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143. It shall not be lawful for any justice or other person to Evidencs Aa
administer or cause or allow to be received any oath or affidavit touching jpoie: oo o
any matter or thing whereof such justice or other person hath not juris- exir-judicial
diction or cognisance by or under some Statute Act or ordinance in force.® gy ¢ wiy, v,
But nothing in this section shall be construed to extend to any oath o 62s3%
golemu affirmation or affidavit before any justice in any matter or thing
touching the preservation of the peace, or the prosecution trial or
punishment of offences; or tonching any inquiry held before any justice
1n the nature of coroners’ ingquests respecting sudden deaths ; or touching
any proceedings before the Legislative Council or Assembly or any
committee thereof ; nor to any oath or affidavit which may be required
by the laws of any foreign or other country out of Victoria to give
validity to instruments in writing designed to be used in foreign or
other countries respectively. :

SCHEDULES.
FIRST QI;EDULE. Sectlon 2,
Parr I.
Number of Act. Title of Act. Extent of Repeal.
26847 ... .. | Evidence Act'-l';ll;— “ o The whole.
3528 ... EBvidence Act 1927 ... | The whole.
Parr II.
Ack. Extent of Repeal.
5 Elizabeth ¢. ix. . 6 ... | The whole Act so far as jn force in Vietmia and

the reference thereto in the Virst Schedule and Part
H. of the Imperial dcts Application Act 1922 (No,
3270).

SECOND SCHEDULE. Section 12,

To the governor of the gaol at [or as the case may be] and to
all members of the police force in the State of Victoria:

It is hereby ordered under the provisions of the Evidence Act 1928, that [Aere insert
name of prisoner], & person now in your custody at [here insert name of place of detention],
be brought hefore the [Aere ingert name of court, dic.] at [insert place where court, §e., is
to be holden] on the day of 19 then and there to
testify whut he knows concerning the matters then to be inquired of in the hearing of
[Aere specify name of cause or matter], and the said [kere repeat name of prisoner] is to
remain in the custody of the officers local gaolers and members of the police force acting
under this order until the maid [name of prisoner] is in due course returned to the
governor of the gaol at [or as the case may be).

Dated this day of

Signatare and description of Judge, Chairman of a Court of General
ssions of the Pence {or as the case may be).

{a) A justioe of the poace hes under the Justioes Aot jurisdiotion to administer an oath to s
propossd surety for s pereon under arrest.—R. v. Mervick, 1916 V.L.R., 108,
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Section 7. THIRYD SCHEDULE.

.

This ie to certify that the matter chove written [or printed as the cuse muy be] con-
tained on [two] sheets {or pages] of paper ia a true copy of & [by-law] of ““The
,¥ and that we have informed nurselves of the legislative requirements necessar;
to the giving validity to such by.law and as to their observance and believe that sne

requirements have been fulfilled, and we further certify that such [by-law] came into

foree on the day of in the year of our Lord One thousand nine
handred and .
Senled in our presencels) this day of in
tht:l year of onr Lord Oane thowsand pine hundred (L.s.)
i¥il
Sectionats &£100, FOURTH SCHEDULE.
8‘8 ““‘.‘;ﬂm IARB of do solemnly and sincerely declare that &o.
1916 a. 2. and I make this solemn declaration couscientionaly believing the same to be true and by

virtue of the provisions of an Act of the Parlinment of Victorie rendering persons making
a false declaration punishable for wilful and corrupt perjury,

(Signed) A.R.
Declared at this day of 19
before me,
oD,
A Justice of the Peace for the Bailiwick of the State of Victoria [or as
the case may be).

(o) The method of affixing the senl and of  {ii.) s monicipsl corporation; (iii.) any other
attesting thereto differs acoording ss the by.law  corporetion, g& eection 77 and note thereto.
iv a by-law of {i.) the Board of Land and Worka;

EXECUTION OF INSTRUMENTS.
[See Transfer of Land Act 1928.]

EXECUTION OF TRUSTS.
[See Trustee Az 1928.]

EXHIBITIONS.
[See Bxhibitsons det 18%0.]



