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SUPREME COURT ACT 1928.

An Act to consolidate and amend the Law
relating to the Suopreme Court.

[12th February, 1929.]

19GroRax V.
No. 3783.

BE it cnacted by the King’s Most Excellent Majesty by and with Supreme Cours

the advice and consent of the Legislative Council and the Legis- 4% 1%
Intive Assembly of Victoria in this present Parliament assembled and
by the anthority of the same as follows (that is to say):—

. 1. This Act may be cited as the Supreme Court Act 1928, and shall snortune

. @ome into operation on
Governor in Couneil
divided into Parts and

a day to be fixed by proclamation of the
nblished in the Government Gaszette, and is
ivigions as follows :—

Part I.—Introductory ss. 3-5.

Parr IL—Constitution, Jurisdiction, Powers and Duties of
Cowrt and .Judges s, 6-33.

Parr I1L.—Sittings and Distribution of Business ss. 34-55.
Parr IV.—Bailiwicks. Tocal Jurisdiction Unlimited ss. 56

and 57,

Panr V.—Application of Aet to Inferior Courts ss. 58-60.
Parr VI.—Concurrent Administration of Law and Equity a. 61.

Panr VII.—
Miscellaneous
Rules of Law.

" Division 1.—General ss. 62-66.
Division 2.~Fires ss. 67 and 68.

Division 4.—Sareties. Co-conteactors. Co-
debtors ss. 7. ) .

Division 5, —Apportionment ss. 73-76.

4 Division 6.—Interest on Moneys or by way
of Damages ‘ss, 77-79.

Division 7.—Limitation of Time for Com-

_ mencing Actions'ss. 80-90.

Divigion 8,—Btandard Time g. 91,

- &e. 8. 92,

Division 3.—Contracts of Infants ss. 69-71, '

commencement
and division,

Division 9.—Actions by Solicitors forlh Costs
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Part VII.— Division 10.—3olicitors’ Remuneration in re-
Miscelh;neous _sPe‘ct of Couveya,ncmg Business ss, 937-97.
Rules of Law Division 11.—Agreements between Solicitors

‘I and Clients ss. 98 and 99.

( Division ].——Sgecial Proceedings relating to
Agreements between Solicitors and Clients
s3. 100-103,

Division 2.—Bills of Costs—Taxution ss.
104-114.

Division 3.—Proceedings before the Chief
Clerk ss. 115-120,

Divigion 4.—References to and Business
befure the Master-in-Equity ss, 121 and 122.

Division 5.—Assistance of Assessors and
Experts ss. 123-126.

Division 6.—Actions for Recovery of Land.

Pagr VIIIL— geliezzf'7irf§% Forfeiture for not paying Rent
g;ﬁiggg&e?;l *9 Division 7.—Replevin s. 137.

€% | Division 8.—Service out of the Jurisdiction
8. 188 and 139.

Division 9.—Arrest iu Pending Actions ss.
140-154.

Division 10.—Foreign Atachment ss. 155—
172.

Division 11.—Jndgment snd Bxecntion ss.
173-178.

Division 12.—Reciprocity in the Enforce-
ment of Judgments ss. 179-185.

Division 18.—Charging Stock and Shares
ss. 186-188.

| Division 14.—Quashing By-laws &c. s. 189.

(Division 1.—General Provisions—Fees ss.

190-195.

Part IX.— Division 2.—The Sheriff ss. 106-218,
Otficers of the1 Division 3.—Master-in-Equity ss. 219-225.
Court, Division 4.—Chief Clerk ss. 226 and 227.

Division 5.—Deputy Prothonotaries s. 228.
Division 6.—Taxing Master 8. 229.
Part X.——Appeal to Privy Council ss. 230-232.

2. The Acts mentioned in the First Schedule to this Act to the

FirstSchedule. extent thereby expressed to be repealed are hereby repealed. Such

ib. 2 2,

repeal shall not affect any action cause snit matter or proceeding
duly begun, or any appeal pending, or any transfer of jurisdiction
effected, or any rule of Court regulation order examination affidavit
declaration affirmation contract agreement lease reference veport
or appointment made, ov any certificate given, or any sulary allowance
or emolument due or payable, or any fee fixed, or any bail given or
taken, or any recognisance or security entered into, or any costs
incurred, or any case reserved, or the rights (if any) of salaried
bailiffs in respect of fees under the said Acts or any of them before
the commencement, of this Act,
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Except so far as is expressly enacted nothing herein contained supreme
shall be construed to take away lessen or impair any statutory or other 924 4¢ 1915,
Jurisdietion power or authority of the Court or the Judges thereof, -

Except so far as is expressly enacted nothing herein contained
shall in any way limit or abridge the force and operation of any rnles
of Court in force at the commencement of this Act or shall alter any
practice or procedure of the Court or any practice or usage of or con-
nected with any of the offices of the said Court or the officers thereof
which were sanctioned by any of the Acts hereby repealed and were
in force at the commencement of this Act.

Parr I.—INTRODUCTORY.

8. In this Act unless inconsistent with the context or subject- raterpretation.
matter :— i6. 8.3,

“ Action” means o civil proceeding commenced by writ or T i icubue
in such other manner as prescribed by Rules of Court, «action
and does not include « criminal proceeding by the Crown:

“Canse” includes any action suit or other original proceeding «cause.”
between a plaintiff and a defendant, and any criminal pro-
ceeding by the Crowu: '

“Chief Justice” includes “Acting Chief Justice,” and in the «Cniet Justice
abseuce of the Chief Justice and the Acting Chief Justice
from duty means the senior puisne Judge for the time
being prescnt :

“Court” means the Supreme Court: * Court.”

“Defendant” includes every person served with any writ of “pefendant.”
sumwmons or process or served with notice of or entitled to
attend any proceedings : - .

“Full Court” means all the Judges of the Suprewe Court or « Full Goure.
not less than any three of them or where it is expressly so
provided any two of them in each case sitting as a Conrt.

# Jndgment” inclndes decree: “ Judgment
“Matter” includes every proceeding in the Court not in o cause : “Master’
“QOrder” includes rnde: - ' * Order.”

“Party” includes every person served with notice of or attend- «party.
ing any proceeding, althongh not named on the record :#
“Petitioner” includes every person making any application «Petitioner.”
to the Court either by petition motion or snmmons other-
wise than as aguinst any defendant: .
“Plaintiff” includes every person asking any relief (other- «Piintig.”
wisc -than by way of counter-claim as a defendant) against
any other person by any form of proceeding whether the
samne is taken by action sunit petition motion summons
or otherwise: . :
" “Pleading” includes any petition or sammons, and also in- «Pleading.”
cludes the statements in writing of the claim or demand
of any plaintiff, and of the defence of any defendant thereto,
and of the reply of  the plaintiff to the defence or to any
cotinter-claim of a defendant : :

{ @) A garnisheo is & party, and is entitled to costs.—Beecham v. Pater, 16 V.L.R, 13.
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“Rules of Court” and * Rules ” inelude forms:
“ Solicitor ” means attorney solicitor or proctor:
“ Suit” includes action,

4. Where any Act or document refers to any enactment repealed
by this Act or by any of the Acts hereby repealed or any corresponding
previous enactment or to any mode of procedure or form of pleading
under any such enactmeant, the Act or document shall be construed
and shall operate as if it referred to the corresponding provisions of
this Act and of the Rules,

6. Nothing in this Act and subject as hereinafter in this section
expressly provided nothing in Rules of Court made or for the time
being in force nnder this Act or any corresponding previous enactment
shall affect the mode of giving evidence by the oral examination of
witnesses in trial with a jury or the rules of evidence or the law
relating to jurymen or juries:

Provided that nothing in this section shall—

(@) prejudice the operation of any Rules of Court made in

' pursuance of the express power conferred by this Act to
make Rules of Court for regulating and directing the
means by which particular facts may be proved and the
mode in which evidence thereof may be given and for
regulating and directing the means by which and the
mode in which an account may be taken and vouched ; or

(6) affect the power of the Counrt for special reasons to allow
depositions or affidavits to be read.

And save so far as is expressly enacted herein nothing in this Act
shall be deemed to affect or alter the practice procedure or fees of any
County Court or to take away any right to have any class of cases
heard and determined in a County Conrt.

Parr II.—CovstirurioN, Jurispiorion, Powers axp Duries or
Courr anp JUDGES.

8. A Conrt shall be held in and for Vietoria and its dependencies
which shall be styled “The Supreme Court of the State of Victoria.”
The Court formerly styled * The Sapreme Court of the Colony of
Victoria” shall by virtue of the Supreme Court Act 1915 be deemed to
have become “The Supreme Court of the State of Victoria,”

7. The Court shall consist of and be held by and before a
Judge or Judges not exceeding six in number, each of whom shall be
a practising barrister of England or Ireland or advocate of Scotland of
not less than eight years’ standivg, or a practising barrister of the Court
not previously admitted in any of the superior Courts of England
Ireland or Scotland of not less than eight years’ standing. Such
Judges shall be appointed by the Govervor with the advice of the
Executive Council; and the salaries of such Judges as set ont in
section twelve shall be paid to each of them so long as their
commissions remain in force respectively.
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8. Oue of the said Judges shall be styled “The Chief Justice of the suprems .
Supreme Court of the State of Victoria,” and until His Majesty’s &5 4«19
pleasure is known he shall have rank and precedence above and before all cnet Justice,
persons whomsoever in Victoria excepting the Governor and Lieutenant-

Grovernor thereof, and except all such persons‘as by law or usage take -
place in England before the Lord Chief Justice ot England. .

9. When and so often ‘as thé Chief Justice of the Conrt for the governorin
time being is absent on leave or in consequence of sickness or for any f"““f,‘,‘,m{m
reason is temporarily unable to perform the duties of his office, the &Rt Gustice
Goveruor in Council may if he thinks fit appoint a puisne Judge of the ***
Court to be Acting Chief Justice thereof for the period, during which
the said Chief Justice is temporarily absent or unable to perform the
duties of his office and no longer. : , _

Such puisne Judge so appointed shall during such period have the
same powers and jurisdiction as by law the Chief Justice now has or
may hereafter have. S : .

4

10. If by rcuson of desth resignation or removal® or otherwise mmng
the office of & Judge of the Conrt becomes vacant a new judge muy be %;f“;f;
appointed by the Governor in Council. ’ Gart priitey
11, ‘When aud so often as any Judge of the Court is absent on leave 3 Yt o
or in consequence of sickness or for any other reason is temporarily 15 & 16 Geo. v.
nnable to perform the duties of his office, the Governor in Council may & 42 1%
. . . . . N Gualified person
if he thinks fit appoint a fit and proper person qualified as hereinbefore oy be
required to be an acting Judge of the Court for the period during ?E,E',",,‘;’r'fn‘i-., in
which such Judge of the Court is temporarily absent or unable to perform place cfany
the duties of his office and for no longer. Such acting Judge shall hold sepreme Court.
office for such period as a Judge of the Court for all purposes whatsoever, 1. . 10,11
and shall during such period have the same powers and jurisdiction as a T ot °foe:
puisne Judge of the Court: Provided that every such acting Judge shall
during the period for which he is so appointed bé liable to be removed
from office in such manner and upon such grounds asJudges of the said
Court are by law liable to be removed therefrom.@ e

12. The Judges of the Court shall be entitled to the annual saanesot
salaries following (that is to say): The Chief Justice to a salary of 2%
Three thousand pounds, and each puisue Judge to a salary of Two ge o w241,
thousand five hundred pounds ; and such salaries in so far as the same Judger Salariss
may be additional to the salaries of the Supreme Court Judges set 4% %%
apart by The Constitution dct shall be paid out of the consolidated
revenue of Victoria, which is hereby appropriated for that. purpose

accordingly.@ . .

13. No Judge of the Court shall be capable of accepting taking sndgesnosto
or performing the duties of any other office or place of profit or Jacinyotier
emolument within Victoria cxcepting such office as is granted to Suprems Count
such- Judge by His Majesty’s sign manual or the office of Judge of a 4% 190 =13
Vice-Admiralty Court; and any such acceptance taking or performance Ne.10e. &,
of the duties of any such other office shall be deemed in law an avoidance
of his office of Judge, and his officc and commission shall be thereby
in fact superseded and his salary thereupon cease. '

{0} See The Constitution Act, section XXXVIIL, as to the commissions, tenure, and removal
of judges, and seotion XXXIX, of that Act and seotion 12 of this Aot as to ealaries. '
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Court, lo be o
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and to have o
senl.

Ack 18 Vict.
No. 10,

14, The Court shall be a court of record, and shall have and use
&S occasion may require a seal bearing an impression of the Royal Arms
of England baving inscribed thercon the words “The seal of the
Supreme Court of the State of Victoria;” and such seal ghall be kept
in the custody of the Chief Justice of the Court.

All impresses of the seal formerly used having inscribed on a label
the words “ The seal of the Supreme Court of the colony of Victoria™

whether made before or after the commencement of the Supreme Court
Act 1915 shall be as valid and effective as if that Act had not been
passed and shall be judicially and officially noticed as heretofore.

Forging o And every person who forges or counterfeits either of such seals or

Sounwerleitnt  the impression of either of such seals or any process document or

Siehe Court  writing of or issuing from the Court or any copy thercof, or who
serves or enforces any such forged process document writing or copy
knowing the same to be forged, shal}i be guilty of felony, and be liable
to imprisonment with or without hard labour for a term of not more
than' ten years.

Powersand 16. The Court shall have cognisance of all pleas civil eriminal

jucisdiotion ot o1 mixed, and (subject to any enactment now in force to the contrary)

15.5.18. shall have jurisdiction in all cases whatsoever as fully and amply

4ct Mo. 5022 2 t0 all intents and purposes in Vietoria and its dependencies as the

9 Sea.1V. Cowrts of Queen’s Bench Common Pleas and Exchequer at Westminster
- or any of them had by the common law in England at or previously
to the commencement the Act No. 502;® and the Judges of the
Court shall (subject as aforesaid) have and exercise such and the like
Jjurisdiction and authority in Victoria as the Judges of the Courts
of Queen’s Bench Common Pleas aud Exchequer in England or any of
them had and exercised by the common law before such date and as
shall be necessary for carrying into effect the several jurisdictions
powers and authorities committed to the Court, and such Court and
the Judges thercof shall also continue to have and exercise all powers
jurisdiction and authority conferred upon them by any enactment in

force after the commencement of the said Act.
Equitable 18. The Court shall have equitable jurisdiction within Victoria and
O Tnana ot its dependencies, and such power and anthority to do exercise and
Lhe Court. perform all acts matters and things necessary for the due execution of
Supremt Court quch equitable jurisdiction as was possessed by the Lord High Chancellor
A0t 18 Vies. of England in the exercise of similar jurisdiction within the realm of

England on or before the sixth day of January One thousand eight

hundred and fifty-two ;® and also to do all such ¢ther acts matters and
things as could and might be done by the said Lord High Chancellor
within the realm of England in the exercise of the common law jurisdic-
tion to him belonging at or before such date, and to appoint guardians and

{3) Tho Act No. 502 came into operation on
4th January, 1876. The English Judicature Aect
1873 did not come into operation until st
November, 1875,

(¥} This is the date of the commencement of
the Act 15 Vict. No. 10.

This section does not confer that power on
the Judges of thisCourt which the Lord Chancellor

of England and the Master of the Rolls poasesy
only by virtue of the statute law. Judges here
possess their er under similer authority to
that which the Lord Chancellor of England
exercises in equity and at common law, but not
the powers given by express statute to the Lord
Chancellor.—In ve Hunier, A.R., Tth and 8th
Bept., 1859,
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committees of thie persons and estates of infants™ and of natural-born supreme

fools lnnatics® and persons deprived of understanding and reason by
the act of Glod and noable to govern themselves or their estates;

Cotirt Act 1915,
and

for that purpose to inquire into hear and determine by inspection of
the person the subject of such inquiry, or by examination on oath or
otherwise of the party in whose cnstody or charge such person is
or of any other person or persons, or by such other ways and means by
which the truth may be best discovered; and to act in all cases whatso-
ever as fully and ampl{lto all intents and pwrposes as the said Lord

High Chancellor or tl

e grantec from the Creown of the persons and

estates of infants and lunatics natural-born fools and persons deprived
of understanding as sforesaid might lawfully hiave done at such date.

17. The Court shall have probate jurisdiction within Victoria and Probate

jurisdiction ot

its dependencics, and shal) have power and sathority to grant probate e cours.
under its seal of the last will of any person who dies leaving real .+ 17.

15 Viet. No, 10
. 16

or personal estate within Vietoria and to commit letters of adminis- %)%
tration under its.seal of all the real and personal estate whatsovever
within Victoria of any person who dics intestate!® and to commnit
letters of administration under its seal with the will annexed of all the
real and personal estate whatsoever within Victorin of any person who
has made & will withont having named an executor thereof or without
having named an execator thereof resident within Victoria or where
the executor being duly cited does not appear and sue forth probate
thereof, with reservation nevertheless in the first of the two last-meu-
tioned cnses to revoke sach letters of administration and to grant probate
of the said will to the execntor therein named when he duly appears
and saes forth such probate : And shall also have all such powers and
authorities in respect of such jurisdiction as are given to the Court by

{z) For mome cases in which the Court has
exercised this jurisdiction over infants, sec Ju re
Hunter {(ubi supra); In re Skhervy, 1 VLT, 69;
In re Penninglon, 1 V.L.R. (Eq.), 97.

() * The jurisdiction of this Court as to lunatics
under this section is conferred only by express
referencs to the powers of the Lord Chancellor in
England.”—Fer Webb, J., In re Crozier,13 V.L.R.,

364,

Soe Lunacy Aet 1928, |

{c} It was held that 15 Viet. No. 10, e. 15, with
which this section corresponds, and which defined
the ecclesiastical jurisdiction of the Court, did not
confer upon the Court jurisdiction to determine
maitera of faot arising under the administration
of the asscts of an intestate.—In the goods of
Holdsworth, 2 W. & W. (LE, & M.), 113; but see
the Administration and Probate Act 1928.

The Court has & discretion as fo whether it
will grant administration de bonis non to the next
of kin of the deceased ot the representatives of the
administrator,

The foundation of every application for adminis-
tration is the advertisement; if, therefore. the
advertisement states that the applicant, a trustes
company, is applying on the authority of one of
the next of kin, who is not himaelf entitled to a
grant, and the apj:lication is oppused, the apt}:li-
cant is not entitled to rely on the support of other
of the rext of kin as being in any sense equivalent

to prior autherity from him.

. The authority conforred by general words in a
power of attorney is restricted to what is necessary
for the é:mper execution of the specisl powors
contained therein, and general words are construed
as enlarging the special powers where necessary,
and only wﬁere necessary, for the accomplishment
of the purposes for which the authority is given.

A powor of attorney authorized A. to apply for
and obtain lettera of administration, to take steps
to compel a proper administration, &ec., and
generally to act a5 attorney in Australia in relation
to the premises, and to execute and do all inatru-
ments, acts, and thinga as fully and effectually in all
respectes as the grantor could himself do if - per-
sonally present. .

" Held, that the attorney had no power to support

the application of another person for letters of

administration de boris non to the intestate’s

estate.—In re¢ Hoarey, 1906 V.L.R., 437,
“This seotion gives this Court power to

. lg(:znt adminigtration to persoris whether next of

inornot ; but that has been practically construed
to enable such grants to be made to persons who,
according to the English practice, would have no
right to them, not to disturb the prefersnces
between persons having the eame right ususl in
England."— Per Molesworth, A.C.J., In the estate
of Whitney, 11 V.L.R., 752; Re Buckley, 3 AJ.R.,
131 ; Re Nimmo, 4 AJ.R., 142.
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Supreme any Act in force in Vietoria at the time of the commencement of this
Court 4641908 Aot  And such letters of administration shall be committed by the
Court to any person whether of kin to or a creditor of the person so dying

28 aforesaid or not as to the Court secems meet:

And in every case

in which letters of administration are granted by the Court it shall have
power and authority to sequestrate all the real and personal estate what-
soever within Victoria of the person so dying as aforesaid in cases allowed
by law as the same was and might be used 1n the province of Cunterbury
previously to the stxth day of January One thousand eight hundred and
fifty-two: And the Court shall have power and authority to require
hear examine and allow and if necessary to disallow and reject the

Avioaccounts. acconnts® of the persons to whom probates may be granted and letters
of administration committed in such manner and form and as fully and
amply to all intents and purposes whatsoever as might have been done
in the province aforesaid at such date, subject nevertheless to such orders
and directions as may be made by the Court either generally as applic-
able to all cases or specially with reference to any case in particular or
to such Rules of Court as are made as provided in any Act.©

Court may make
ontars lor
administration
of effects of
deneased
persong,

I 8. 18

16 Vict. No. 10
s 14,

18. It shall be lawful for the Court to make all such orders as are
necessary for the due admimstration of the assets of any such estate
to all persons entitled thereunto, and also for the payment out of such
assets to the persons administering the same of any costs charges and
expenses which have been lawfully incurred by them, and also
such commission or percentage as is just and reasonable for their

pains and trouble therein:® And if any such executor or administrator
neglects to pass his accounts or to pay deposit or dispose of the
goods chattels and credits belonging to the estate of any deceased person
at the time and in the manner directed, it shall be lawful for the Court
on the application of any person aggrieved by such neglect to order and
direct that snch executor or adminisirator shall poy interest at a rate
not exceeding Eight pounds per centum per annum for such sums of
money as from time to time have been in his hands and the costs

occastoned by the application,

(@) ‘The Court has jurisdiction under this section
to order that a will of which probate has been
granted, shall be proved per festes.

Probate of a will having been granted to the
sxecutor named therein, one of the next of kin
who was interested under the will, having heard
that another of the next of kin intended ot some
future time to coutest the validity of the will,
applicd for an order that the will should be proved
per testes, One of the witnesses to the will was
dead. Thers were aliogether four next of Lin
who would be the only persons entitled to share
in the distribution of the estate in case of an
intestacy.

Held, that the exeoutor should be ordered to
prove ihe will per testes.—In the will of England,

ALR, 186,

{b) This section empowera the Court to reguire
ascurity to be given in any case or class of cases
in which the rendering of sccounts by an executor
oould not readily be enforced anless security were
given, or in which for any other reason it should
ssom to the Court that such an order would be
reasonable and necessary.—In ra Enight, 17
V.I.R., 413; and see the Administralion and

Probate Act 1928,

{¢} In the case of & disputed will the Court has
jurisdiotion to order the parties to make discovery
of testamentary scripts, inoluding anything in the
nature of imstructions or drafis.—In the will of
Andrew Cotter, 1907 V.L.R., 78. Seco Prohate
Raules 1916, rule 32,

{d) The Supreme Court has, under this seotion
{section 16 of 15 Viet. No, 10}, jurisdiction to grant
commission both past and future to executors,
administrators, and trustees for their paina and
{rouble, and thia jurisdiction is not limited in ite
excroise by the provisions of section §9 of the
Administration and Probate Act 1928 empowering
the Court to grant comumission in a summaory way
t0 executors, administrators, and trustees on pase-
ing their accounts, An order granting such com-
mission may be made in an adminisi ration setion.
—Nigzen and others v, (runden and ofhers, 14
C.L.R., 297; 0r on an originating summons.—In the
will of Cameron, McIndoe v. Were, 1018 V.L.R.,
348 ; and see Straunes v, Wykes, 19156 V.L.R.,
200; In re itlott, 1917 V.LiR., 249 ; and see
section 5% of the Adminisiration and Probaie Act
1928, and cases there cited.
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19. The Court 'shall have jurisdiction in respect-of dissolution of Suprems .
marriage judicial separation snits of nullity of marriage or jactitation S 4419
of marriage, and in all canses suits and matters matrimonial, except in Jurisdictionover

respect of marriage licences.

causes
matrimonial to

The Court shall have power to make such rules and regulations i xeroised by
concerning the practice and procedure in relation to the matfers ac o 153
mentioned in_ this section, and from time to time to revoke or Bowertomake
alter such rules and regulations as it from time to time considers P

expedient.

" 20. Save as by this Act or by any Rules of Court other- Saring of
wise provided, all forms and methods of procedure which before the ZXiting

commencement of The Judicature Act 1883 were in force in the
Central Criminal Court ov in Courts of Assize or in the Court o

rocednre a9 bo
naferred

f jurisdictions,
Su

the Chief Jydge of Conrts of Mines under or by virtne of any law Court 4ct 1016

- . N . *.
general order or rules whatsoever, and which are not inconsistent with o,

Judicattere

this Act or with any Rules of Court, may continue to be used and 4« 18834 40,
Fractised in the Court in such and the like cases and for such and the 38.& o Vict.
ike purposes us those to which they would have been applicable if T%e

Judicature Aet 1883 had not been passed.

21, The practice and. procedure of the High Court of Justice engtich practice
in England existing at the time of the passing of e Judicature oFicva where

not inconsistent

Act 1883, whether established in England by Act of Parliament . ..21.
or by Rules of Court or by nsage, shall so far as applicable and so far 7 ¢ 4.
a8 not inconsistent with this Act or the Rules of Court® except as to
Probate® Admiralty and Divovce and Matrimonial Causes vespectively,

be adopted and followed in the Court; but such practice or procedure

may be repealed or altered by rules made or to be made in pursuance

of this Act or any corresponding previous enactment.

Swpreme Court

22. Where any Act of Parliament in force in England on the o
twenty-fifth day of July in the year of our Lord One thonsand eight perform acte

dirscted to he

handred and twenty-eight and applicable to the colony of New South done by Engtivk,
Wales, or any Act of Parliament adopted and directed to be applied in g, o, count

the said colony authorizes and directs any proceeding act matter or 4et1015 s 22.

thing to be had done performed ot executed by or heéforé His Majesty’s %315 5.

{¢) Whore the Rules have omitted-to make pro-
vision, this section applies to practice and pro-
eedure of the English Court, if such practice and
procedure are not inconsistent with the eaid-
rules.—~Rodgers v. Heymanson, 14 V.L.R., 300,

The English practice in regard to the ap-
pointment of a special guardian was followed in

Osborne v. Osborne, 10 A.LT.,, 160; and see .

Connors v. McCarthy and others, 17 ALT., 187.-
An action was ocommenced by three plain-
tifis as beneficiaries under a will claiming demages
nnd other relief for alleged breuches of trust,
Aftor the action had proceeded for some time one
of the plaintiffs alleged that she had given no
suthority to the solicitor to institute such an
aotion, and refused to take any steps to further
the proceedings or to join -in any application,
The othor co-plaintifis were not able to proceed
in the action in consequence of the position thus

taken up by the third plaintiff, and they applied by
summons for an order striking out the name of
such .plaintiff as a plaintift and joining her as &
defendant.

Held, that the * Rules of the Supreme Court
188¢ " did not contemplate sush an application,
bui that the Judge had jurisdiction to make such
an order under the praciice and procedure in
force in England prior to the passing of The
Judicature Act 1883, No. 761.—Henly v. Henty,
25 V.L.R., 151.

Compare Mullen v; Phillipe, 1 W, & W. (L.}, 15;
Scott v. Seoft, B. J., 1848, p. 31, ex parie Staughton,
?LV;P"% & &'B. (Eq.), 96; R. v. Ryan, 3 V.R.

{b) A proceeding to revole probate cannot be
teken by way of action, but must be commenced
by rule niss.~—Wrigley v. Buxton and cihers, 19°
V.L.R., 37. :
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Supreine
Court Aet 19185,

Criminal
procedure,

b, 8. 23

The Judicalure
Act 1853 2. 38,
38 & 39 Viet,
¢ Ve 10,

Dernisz of the
Crown not to
vagat: certaln
commlaslons,
Suprame Cour]
Aet 1815 5. 24,
The Common
Iaw Procedurs
Strf, 1865

2. 415,

11 Geo |V, &
1 Wm. IV,

¢ 43 s 4.

Power to make

Courts at Westminster or the respective Judges thereof in the admin-
istration of justice, every such proceeding act matter and thing subject
to any express enactment to the contrary and to any Rules of
Court made or for the time being in force shall be and shall
from the sixth day of Jabvary One thousand eight hundred and
fifty-two be deemed to have been and the same is hereby authorized
and directed to be had done executed and perforimed by the
Court and the respective Judges thereof in litke manner as if the
rame had been in and by any such Act of Parliament expressly
authorized and directed to be had done executed and performed by the
said Court or the respective Judges of the Court.

23. Subject to any express enactment to the contrary and to any
Bules of Court made or for the time being in force the practice and
procedure in all crimival causes and matters® whatsoever in the Court,
shall be the same as the practice and procedure in similar canses
and matters before the first day of July One thousand eight hundred
and cighty-four: Provided that writs of error and the powers and
practice existing in the Supreme Court prior to the commencement of
the Criminal Appeal Act 1914 in respect of motions for new trials or
the granting thereof in criminal cases shall except so far as the contrary
15 expressly enacted be deemed by that Act to have been abolished.

24. All commissions heretofore or hereafter granted for the taking
of examinations affidavits and depositions to be made use of and read in
the court or for the taking of recognisances of hail shall notwithstanding
the demise of the Crowa remain and continne in force natil the same
are revoked or otherwise avoided.

26. The Judges of the Court may alter and annul any Rules of
Court for the time being in force in its various jurisdictions, and make
any further or additional Rules of Court for carrying this Act or any

andalter Rules. amendment thereof into effect, and in particular for all or any of the

Supreme Court
det 1016 5. 25.
The Judicature
Aot 1883 &, 34,
Ast 15 Vict.
No. 108 32

38 & 30 Vied.

¢ 778 17,

57 & 53 Viet,
. 16e. 3.

15 & 18 Geo, &
¢. 40 8. 09,

following matters, that is to say:—

(«) For regulating the sittings of the Court and of the Judges
of the Court sitting in Chambers,

(6) For regulating the pleading practice and procedure of the
Court in s various jurisdictions, and the ivitiatiog
actions and proceedings therein,

(¢) For regulating and directing the means by which partienlar
facts may be proved and the mode in which evidence
thereof may be given I any proceedings or in any
application in connexion with or at any stage of the
proceedings and in relation to the purposes afore-
said for allowing examipations affidavits or deposi-
tions to be read at any trial or hearing or in any canse

(¢} A proceeding by way of certiorari in a case
of criminal contempt ia itself a criminal cause or
matter in the broad sense of that phrase and
{#emble} is a criminal cause or matter within the
meaning of this section.—Ex parie Dunn, ex parie
Aspinall, 1906 V.L.R., 584,

It was held under section 25 of the Supreme

Court Aci 1890 (corresponding with this section)
that the taxation of a bill of costs in criminal pro-
ceedings should proceed upon the scale adopted
under The Common Law Procedure Statule 1865.
—In re Wren, 26 VL.R., 657, But gsee now
QOrder 85, rnle 8,

&
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or matter and for cFl'OViding that the Court or a Judge suprems
may give special directions or make special orders in %4195
relation thereto.

(&) For regulating and directing the means by which and the Tae Judicorure
mode in which an acconnt may be taken and vouched 4% 188 #3
and for providing that the Court or & Judge may give
special directions or make special orders in relation
thereto. ' N

(¢) For prescribing in what cases trials in the Court are to be
with a jury and in what cases they are to be without a
Jury.

(/) For regulating or making provision with regard to any
other matters which were regulated or with respect to
which other provision was made by the Rules of Court in
force prior to the commencement of this Act. .

(g) For regulating the procedure for the service on any person rutes reinsing
in Victoria of any process.or citation where in any civil {2 ihe service
matter pending before & Court or Tribunal of & foreign proces issuing
country a letter of request from such Court or Tribunal courts.  ©
for service of any process or citation on any person in
Victoria is transmitted to the Court by the Attorney-

General of Victoria with an intimation that it is

desirable that effect should be given to the same,

{#) For giving effect in Victoria to the provisions of the Act of Rules reiating
the Imperial Parliameot of the United Kingdom of i5nidepce !t
Great Britain and Ireland called the Foreign Tribunals Forslen
Evidence Act 1856 and for regulating the procednre ge 104 2o
under the same. Vict. o. 118,

(%) Generally for regulating any matters relating to the practice Act 15 viet.
and procedure of the (ourt or to the duties of the officers - *** %
thereof or to the costs of proceedings therein.®

The power given by the preceding sub-sections shall extend and apply
to all matters with respect to which rules of procedure might have been
made under any enactment repealed by The Judicature Act 1883 and to
all proceedings by or against the Crown.

26. Whenever by this or any other Actit is provided expressly or Manner of
in effect that the Court or the Judges of the Court may make Rules such p20% “g:"
power may be exercised at any time and from time to time and shall 4e 1015 s. 26.
in the absence of any provision to the contrary be exercised by a
majority of the Judges at a meeting for that purpose held and shall
be deemed to include the power to alter aunul or add roles and to

prescribe alter annul or add forms.

(s} ‘L'ke Court has an inhorent jurisdietion, apart
from the rules, to sct off at any time one judgment
against anothor, and to direct judgment to be
entered for the balance.—Bank of New South
Wales v, Presion, 20 V.L.R., L

The combined effect of this section and of Rules
7 and 84 of Order XXX, of the Supreme Court
Rulos 1916 is to authorize a Judge, upon a summonga
in chambers, to enable a party 1o an action to

voL v—P1

establish by evidenoe of information and beliet
a matter which cannot be proved by any direct
evidence available to the party in Victoria. Ovder
made upon summons in chambers enabling proof
of incorporation of a foreign corporation to be
given at the frial (the action being part heard}
upon affidavit of information and belief,— Murine
Eye Remedy Co. v, Eidred, 1926 V.L.R., 425,
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Supreme
Court Act 1015
¢ 27,

Rules &c. of
Court to be
published

and lnid before
Parliament,

27. (1) All rules regulations or orders made by the Court
or any Judges thereof by virtue of the provisions of any Act
now or hereafter in force conferring power on the Court or any
Jndges thereof to make rules regulations or orders for the pwr-
pose of carrying any enactment into effect sball be published in the
Government (Gazette and shall take effect from such publicarion or
from any later date prescribed in any such rule vegulation or
order, All such rules regulations and orders shall be laid before

_euch House of Parliament within forty days next ufrer they are

Power of
Governor in
Council to
suspend Rules
&e. dyring
period within

so published if Parliatnent is then sitting or if Parliament is not
sitting then within forty days after the commencement of the next
ensniug session.

(2) When any such roles regnlations or orders are published as
aforesatd the Governor may thereupon by Order in Council published
in the Government Gazette suspend the operation of any such rule
regnlation or order until the expiration of the next subsequent fourteen

hi - .
e et ™ days on which each Honse hus sab after such rules regnlations or

Power to apnual
on Address by
either House.

Conncil of
Jurdges.

Ib. 2. 28,

The Judicatnre
A¢t 1833 5. b4,
38 & 37 Vict,

c. 60 9, 75,

orders have been so laid before each House of Parlizment, and any
rule regulation or order so suspended shall while so suspended be void
and of no effect but without prejudice to the validity of any proceed-
ings which may in the meantime before such suspension have been
taken under the same.

(8) After any such rules regulations or orders have been laid
before each House of Parliament if an Address is presented to the
Governor by either Honse of Parliament within the next subsequent
fonrteen days on which such House has sat praying thas any rule
regulation or order so laid before such House may he annulled the
(tovernor may thereupon by Order in Council published in the
Government Gazette annul the same; and any rule regulation or order
so anoulled shall thenceforth become void and of no effect bue without
prejudice to the validity of any proceedings which may in the mean-
time have been taken under the same,

28. A Council of the Judges of the Court, of which due notice
shall be given-to all the said Judges, shall assemble ouce at least in
every year ou such day or days as are fixed by the Chief Justice
for the purpose of considering the operation of this Act and of the
Rules of Court for the time being in foree, and also the workiog of the
several offices and the arrangements relative to the duties of the
officers of the Court, and of inquiring and examining into any defects
which appear to exist in the system of procedure or the adminis-
tration of the law in the Court or in any Court from which an{l
appeal lies to the Supreme Court or any Judge thereof: And they sha
report annually to the Governor what (if any) amendments or altera-
tions it would in their judgment be expedient to make in this Act or
in any law relating to the administration of justice, and what other
provisions (if any) which cannot be carried into effect without the
authority of Parliament it would be expedient to make for the better
administration of justice. Any Extrsordinary Council of the said
Judges may also at any time be convened by the Chief Justice.
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29. (1) Any Jndge whether sitting in Court or in Chambers may Supreme
if he thinks fit make an order prohibiting the publication of a report ;g
of any proceedings or any part thereof in any cause or matter clfvll OF Tudgemoy oo
criminal being heard or which has been heard before him which in his Hon'of repartof
opinion on the grounds of pablic decency or morality ought not to be Fpsigines
published: Provided that nothing herein contained shall prevent the taken pince
publication of a report of such parts of or of the facts connected with g " g e
such proceedings as are not so prohibited. When any such order tratimor
has been made as aforesaid a copy thereof shall be posted by the isss s 4
associate on one of the outer doors of the court house in which such copy of order
cause or matter is then being heard or in some other conspicuous place door of court
where notices are usnally posted at such court house. ] bouse.
Every porsen publishing  report of any snch proceedings or any Penalty for
part thereof in respect of which any such order as aforesaid has been Grger.
made and posted shall be guilty of an offence against this Act, and
shall be liable to a penalty of not more than One hundred pounds or
to imprisonment for a term of not more than three months.
(2) (@) Any Judge may if it appear desirable on grounds of Pewerto
( public decency and morality order that all or any persons E&Eﬁf‘},ﬁfﬁ
or any class or description of pefsons shall be excluded Souron |
from the Court during all or any part of the proceedings pubtic decency.
in any cause or matter civil or criminal then being
heard before such Judge.

(b) Nothing in this sub-section contained shall be construed to
authorize the exclusion from the Court of any female
friend of any prisoner or party to or witness actnally
being examined in such canse or matter or of any connsel
or solicitor. .

{(¢) Nevertheless all witnesses in any cavse or matter may at
any time be ordered to leave the Court in the same

manner as thongh this snb-section had not been passed.

80. Where any person neglects or refuses to comply with o Ereewtionot
judgment or order directing him to execute any conveyance contract or eifvments by
other docament or to indorse any negotiable instrnment the Court may 15 & 16 Geo. ¥ .
on such terms and conditions (if any) as may be just order that the * ‘™
conveyance contract or other document shall be executed or that the
negotiable instrument shall be indorsed by such person as the Court
may nominate for that purpose and a conveyance contract document or
instrument so executed or indorsed shall operate and be for all
purposes available as if it had bheen execnted or indorsed by the person
originally directed to execute or indorse it.

31. Proceedings in guo warranto shall be deemed to be civil quo wamants.
proceedings whether for purposes of appeal or otherwise, Ib. s. 48,

32, {1} Subject to the provisions of this Act and to Rules of g
Court and to the express provisions of any other Act the costs of and . s. so.
incidental to all procecdings in the Court 1ncluding the administration
of estates and trusts shall be in the discretion of the Court or Judge and
the Court or Judge shall have full power to determine by whom and to
what extent the costs nre to be paid.

(2) Nothing in this section shall alter the practice in any ¢riminal
canse or matter, .
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Restriction on 33. (1) Ifon an application made by the Attorney-General under
Ineutien ®  this section the Court is satisfied that any person has habitually and
e e, ¥, persistently and without any reasonable ground instituted vexatious
ccdse st legal proceedings whether in the Court or in sny inferior Court and
whether against the same person or against different persons the Court
may after hearing that person or giving him an opportunity of being
heard order that no legal proceedings shall witEout the leave of
the Court or a Judge thereof be instituted by him in any Court and
such leave shall not be given unless the Court or Judge is satisfied
that the proceedings are not an abuse of the process of the Court.

(2) 1f the person against whom an order is sought under this
section iz unable on account of poverty to retain counsel the Court
shall assign counsel to him.

(3) A copy of any order made under this section shall be published
in the Government Gazette.

Parr TIL—S81rTiNgs aAND DISTRIBUTION OF BosiNgss.

Business bo bo 84. (1) The Full Court shall hear and determine—~
o Pl Goure. (@) All motions for new trials:

S 015 () All a Rea.ls from a single Judge whether sitting in Court
£ 30. . or ]

8O imture ambers: :
Aot 1688 5. 10, (¢) All appeals from the Court of Insolvency:

(d) All appeals from County Courts :

(¢) All appeals from Courts of Mines :

(/) All motions on points reserved whether civil or criminal:

(¢) All rules returnable before the Full Court:

(%) All business which under or by virtue of the provisions of
any Act is by a siugle Judge whether sitting in Court or
in Chambers referred to or reserved for the consideration
of or directed to be brought for argument before the
Full Court: \

(7) All trials at Bar:

(7) And generally all causes and matters which by any Act or
Rule of Court are required to be heard or disposed
of by the Fnll Conrt,

(2) The Full Court may sit in two divisions at the same time.

Judgea not to sik 35. Except so far as is otherwise expressly enacted no Judge
Shappeat o™ shall sit as a Judge on the hearing of an appeal from any judgment

judggments.  op order made by such Judge or of any motion for a new trial of a

oo cause tried before such Judge.@
bof 3V 36. (1) If all parties to an appeal before the hearing file a

Tower or o consent to the appeal being heard and determined before two Judges of

appeals. the Court the appeal may be heard and determined accordingly, and

Suprems Oourt guch two judges sitting as a Court shall be deemed to be a Full

See 62 Vict, ¢.6, Conrt,

{#) This eection does not apply to an application questions arising on the trial of a prisoner eon.
under section 481 of the Crimes Aef 1928 forarule  victed hefore him. Semble, it applies only to civil
aisi calling upon a J udge to show‘oanse why he matiers.~R, v. Ludiow, 4 A.L.R., 140,
should not state a apecial case with respect to
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3

(2) In all causes and matters to which any infant or person of Supreme,
unsound mind, whether so found by inquisition or not, or person & 41915
nnder any other disability is a& party no sunch consent shall be
given by the next friend guardian committee or other person acting on
behalf of the person under disability so as to have the same force and
effect as if such party was under no disability and had given such
cousent unless with the previous consent of the Cowrt or a
Judge, wor 80 as to make such consent valid as between any
committee of a lunatic and the lunatic unless with the previous

sanction of the Court or a Judge.

(3) If two Judges having heard un appeal differ in opinion
the appeal shall be reheard before the Full Court consisting of three

Judges.

37. Auny case or point in a case which for any reason may be deemed Kebesringof
fit to be re-argued before decision or to be re-heard before final judg- s 4 5.
ment may be so re-argued or re-heard béfore the Full Court, if such Tre Jusveatare

Court so direct.

The Full Court shell have power to hear and “ %™

determine any such case or point so directed to be re-argmned or

re-heard.

38, Wheuever the Full Court is ecina]]y divided in opinion, the Juigmenie
judgment of the Court shall except where the contrary is expressly apseqoally

are equally

provided be given in accordance with the opinion of the Chief Justice j;‘”‘d‘;'_

or in his absence of the senior Judge then present.

. e 12

39. No order made by the Court or any Judge thereof, by the wnasorders
consent of parties, or as to costs only, which by law are left to the thallncthe smb-

ject to

discretion of the Court, shall be subject to any. appeal, except by leave 1. +.85.

of the Conrt or Judge making such order.®

40. (1) No appeal shall lie to the Full Conrt—

{2) from an order allowing an extension of time for appealing sf.;';amm
+ from a judgment or order, or— '

1o, 8 2.
30 & 37 Vict,
* . 88 40

Rostriction on
) 8.

Act 1016 ». 36.

(8) without the leave of the Judge®'@ or of the Full Court®
from auy interlocutory order or interlocutory judgment

{a) There cannot be & m-heariné merely on a
question of gosts.—Jordan v. Walker, 11 V.L.R,,
3

46,

The Full Court bas no juriadiotion to hear an
appeal on & question of costa only, where they are
by law left to the discretion of the Court below,
whother it hos exercised ita discretion from right
or wrong reasone, or haa exercised no discretion at
oll, unless the lenve of the Court or Judge making
the order appealed from has been first obtained.
~—Bank of Australgsia v. Herrick, 12 V.L.R.,
832; but as to appesls where costa are
ordered to be paid out of & fund not liable or by
a party who ought not to pay them, see London
Chartered Bank v. Lempriere, 4 AJ.R., 138;
and seo also Abrakams v, Savings Bank Commis-
stoners {decided in 1913, uoreported), where the
Full Court did entertain an appeal on the ground

that the primary Judge was said to have exercised -

his discretion wrongly. The appeal was dismissed.

An appesl seeking to vary that portion of &
judgment awarding to the respondent the ooats
of an issue on the ground that the issue should
have been found in favour of the appellaat is not
an a.l:E)eal as t¢ costs only.—Brown v, Higgine,
21 ALT, 49.

{4) On an appeal from an & parte interlocutory
order, an affidavit showing that leave to ap
has been granted by the Judge should be —
Hooper v. Chalmers, 27 V.L.R., 301.

{¢} On an application for special leave to appeal
to the Full Court from an interlocntory order the
onus les on the applicant to aatisfy the Full Court,
not only that the decision of the primary.Judge is
wrong, but also that subatantial jujustice, will be
done by leaving such erroneons decision, unre.
verased.—Perry v. Smith, 27 V.L.R., €6,
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made or given by a Judge except in the following
cases namely—
(i.) when the liberty of the subject or the custody of
infants is concerned, and
{ii.) cases of granting or refusing am injunction or
appointing a receiver, and
(iil.) any decision determining the claim of any creditor
or the liability of any contributory or the
liability of any director or other officer under
the Companies Act 1928 in respect of misfeas-
ance or otherwise, and
{iv.) the granting or refusal of any decree mis¢ in a
matrimonial cause, and
(v.) such other cases to be preseribed by Rules of Court
a8 may in the opinion of the authority making
such rules be of the nature of final decisivns,
(2) Any order refusing unconditional leave to defend an action
shall not be deemed to be an interlocutory judgment within the
meaning of this section. ,
(3) No appesl shall lie from an order of a Judge giving uncon-
ditional leave to defend an action.
(4) An application for leave to appeal may be made ex parte
nnless the Judge or the Full Court otherwise directs.

pr i

Avto din- 41. Every order made by a Judge in Chambers except as provided
ot je °*%™ by the two last preceding sections or by any other express enactment
hambers.  may be set aside varied or discharged upon notice by the Full Court.@
Dhe Judicature
Act 1383 5, 98,
36 & 37 Vict.
c. 68 . 60,
Businesg ko be
diaposed of by a
single Judge.
155,38,

42. Any single Judge sitting in_Court may, subject to appeal® in
civil or mixed matters® to the Full Court, hear and determine all
motions causes actions matters and proceedings not required under
any Act or Rules of Court to be heard and determined by the Full

Ib, 811, Courtu

(a} This seotion does not deprive a Judge of the
power to eot aside or vary an order which he was
tricked Into making, or which was made on o
vonsent frandulently obtained,—Tuckett v. Blake,
14 V.L.R., 264.

Where & party ie affected by an order ob-
tained ex parte he may move to vary or reverse
Ta%h order,—McNamara v, Cameron, 16 VLR,

It was held that no appeal would lie from a
summary decision of a Judge in an interpleader
matter.—The Mercantile Finance, d&e., Coy. v.
Hall, 19 V.L.R., 233. But sse the next case,

Whenever a Judge has power as o court to
determine in any civil or mixed matter any ques-
tion whatever then, by virtue of scction 42, his
decision upon such question is liable to be ap-
pealed from to the Full Court,

Under whatever Act a Judge obtaing hia juris-
diotion to decide a matter in Chambers, then,
by virtue of this seotion, his decision upon any
such matter (with the exceptions mentioned
therein) is liable to be appealed from to the Full
Uourt upen auch notice a3 the Rulea of the Su-

preme Court prescribe.—In re Qlassford, ex parte
The Ferntree Gully and Gembrook Extension Trust,
27 V.L.R,; &684.

{4) On o motion to set aside a notice of appeal,
an objection that no appeal lice may be taken
though not set out in the motion.—Abrakam v.
Delle Ca (No. 2), 23 V.L.R., 4564.

Where an ordoer of the Court had been made
by a Judge under a misapprebension as to a fact
and the order had been passed and entered,
quere, whether the Judge could set aside such
on:(le)r.;-nﬂaﬂplv. Harrig, 25 V.L.R., 465. :

¢ application by a party againat whom a
erimipal charge has been P:mde g;?;- an attach-
ment against & person, not connected with the
criminal proceedinge for contempt of court in
the publication of comments caloulated to pre-
judice the fair trial of the charge, is a criminal
matter and no appesl from an order made upen
such an application can be brought to the ﬁl]
Court.—In re James W. Thompson, 19 V.L.R., 286,

Proceedings for habeas corpus by an ac-
oused person who has been committed to prison
under The Fugitive Offenders Acp 1881 do not
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43. Any Judge of the Court may, subject to any Rules of Court and Supreme
to the provisions herein contained, exercise in Court or in Chambers@ (ot 4% 1915
all the jurisdiction vested in the Court in all such canses and matters Powersot one
and io all such proceedings in any canses or matters as before the Pass- persiawure
"ing of The Judicature Act 1883 might have been heard in Court or in 4ez1883s. 22,
Chambers respectively by a single Judge of the Court or by a Judge of 38 % 36 Viet.

Assize or by a Judge of the Central Criminal Court, or as may be
directed or authorized to be so heard by any Rules of Court to be
hereafter made or for the time being in force; in all such cases any
Judge sitting in Court shall be deemed to constitute the Court.

44, Subject to any Rules of Court, any Judge of the Court sitting Cases aod points

in the exercise of its jurisdiction may at the request of one of the

may be reserved,
b g 41,

parties but (except the contrary is exfpress]y enacted) not otherwise g ;. 25,

Teserve any case or any point in a case

Court, or direct any case or point in & case to be argued before the *

or the consideration of the Full 5 & a7 Vict.

68 5. 40,

Tull Court s and the Fall Court shall have power to hear and deter-
mine any snch case or point 80 reserved or so directed to be argued.

45. Subject to any Rules of Court, the Court and the Judges thereof Time und place

respectively shall have power to sit and act at any time®@ and at any place

af eitting.
Ib. &, 4%,

for the transaction of any part of the business of such Court or of snch y, , 14,
Judges, or for the discharge of any duty which by any Act of Parliament
or otherwise is required to be discharged during or after term.

46, A Judge of the Coart shall not be incapable of acting in his power of Judges

in ¢Asea

judicial office on any proceeding by reason of his being as one of t,g;;‘&‘.,gm,,m
several ratepayers or as oune of sny other class of persons liable in and taxes.

15 & 18 Geo. V.

commnaon with others to contribute to or to be benefited by any rate or ¢ s9s.17.
tax which may be increased diminished or in any way affected by that

involve a mixed matter within this section, and
an appeel will not lie from the decision of a
Suprema. Court judge upon such pmceed":zfls
discharging the accused person.—Jin re Marshall,
27 V.L.R., 205. .

Proceedings instituted undor section 186 of the
Marine Aet 1915 were held to be oriminal proseed-
inga, and no appesl will lie to the Full Court from
the decision of & Judge granting a writ of certiorari
to have such proceedings quashed,—iIn re Medley,
28 V.L.R., 4765,

Where an aot or omission oonstitntes both
an offence apainst -the ¢riminal law and & eivil
wrong, proceodings taken to vindicate the puhlic
by punishing the wrong.doer are criminal pro-
ceedings ; procoedings taken to remedy the civil
wrong are civil proceedings, and may be the
subject of an appeal.—The King v. Wait, ex parte
Slade, 1912 V.L.R. 223.

{a) A Judgs sitting in Chambers has power to
commit for contempt of court.—Weedow end
others v. Phillips and others, 12 AL.T., 166.

Where, by the Insolvency Act, the Judpe
of tho Supreme Court was empowered in respect
of certain matters and the Court in respect of
other mantters, it was held that this section did
not enable the Judge to exercise Lthe powers which

Fl

by the Insolvency Act were to be exercised by
the Court.—In re Arbuckle, 23 V.L.R., 242

This ecetion enables, the Judge to exorcise
with respect to costs the same powers and dis-
cretiona as are given by the Rules to the Counrt.
—Fahey v. Ivey, 6 ALT,, 26,

Per Williams, J—"A Judge in Chambers
hag power to deal with costs under this seotion.”
—LOoviwon v. Campbell, 6 ALT., 80.

(b) Per Higinbotham, C.J.—'* The extended
power given by this seotion and by the Rules-of
Court to a Judge at the trial was nof-intended,
I think, to include & power to the Full Court upon
consideration of pointa reserved of disregardin,
or overruling the special findings of the jury.
—Slade v. Phe Viclorian Ruil C. foati
15 V.L.R., 190,

Where, on the hearing of an action by & Judge
without a jury, the Judge reserved the whole case
for the consideration of the Full Court, the Full
Court, having determined the ocase, ordered
judgment to be entered up.—James v. Gibson,
17 V.L.R., 104.

(¢} The Rules of the Court do not prevent the
Court sitting in vacation, if the exigency of publie
?S;iuess requires it.—~Speight v. Syme, 20 V.LLR.,

£ et 4
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Jupreme proceeding. In this sub-section the expression “rate or tax ” means

Court 441018, any rate tax duty or assessment whether public general or local and
also any fund formed from the proceeds of any such rate tax duty or
assessment or applicable to the same or like purposes to which any
rate tax duty or assessment might be applied.

Continuous 4'7. Subject to any Rules of Court, the Full Court shall sit in

fuivgeol Full  Melbourne on such days as are necessary for the continuous and

10,048, prompt despatch of the business of such Court, excepting from the

Tho dudicatine Gwentieth day of December to the first day of February following, and
excepting upon Sundays public holidays and during the time when the
business of the Court prevents the number of Judges requisite to
form the Full Court from attending.

Holding of 48. All such arrangements a3 are necessary or proper for the
Gonrts transaction of the business from time to time pending before the Full
.5 18, Court and for constituting and holding snch Court shall be made by

snd under the direction of the Judges of the said Counrt, and in case of
difference among them in such manner as a majority of the said Judges,
of whom the Chief Justice shall be one, shall determine.

Ohiet Justico 49, The Chief Justice may by writing addressed to any Judge
iy eest,  request the attendance at any time of such Judge at any sitting of the
other Judges.  Full Court; and the Judge whose attendance is requested shall attend

16, 3.15. :
o accordingly,

When and whote 60. The Court shall be held in the city of Melbourne, and on
hed ® " such days as the Governorin Council from time to time appoints at
. 8. 48. the several places in that behalf mentioned in the Second Schedule to
{"'mf“’- this Act; but if from any cause any Cowrt is not opened or held
Sohente. on a day appointed for that purpose, it may be opened and held on

any subsequent day, and the proceedings shall be as valid as if such

delay had not taken place.

Oriminat trinls, Sittings for the hearing of criminal trials shall be held at such
A4 No 502 times and such places as are now or hereafter fixed by law.
Fower of bl. Notwithstanding anything in the last preceding section the

g.:i:f'}}"&'“‘m Governor in Couneil by Order may direct that the Court shall cease to

4 towns.  he held or shall be held {as the case may.be) at the places mentioned
Ao % in any such Order and the same shall cease to be held or shall be held
.2 accordingly.

Sittings in BR. Subject to any Rules of Court, sittings shall be
soourne. . held in Melbourne for the trial of canses on such days and by so
dawi5s45. many Judges as are necessary for the trial of canses so soon as
e fudicature possible after they are ready for trial, excepting from the twentieth
" day of December to the first day of February following, and except

on Sundays public holidays and during the time when sittings in other

places prevent the attendance of a Judge in Melbourne for the trial

of causes.
Urgent business. 63. Provision shall be made by Rules of Court for the hearing in
o, 0. 49, Melbourne at all times by a Judge of the Conrt of all such applications
B. +.18. ag may require to be immediately or promptly heard.®

{8) “I am of opinion that section 19 of Ths the Act 15 Vict. No. 10, by enabling Rulea of
Judicature Act 1883 (re-enacted in this section)  Court to bo made by which a Judge of the Court
wai intended to toke the place of seetion 19 of  ahould be empowered to entertain all applicaiions
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64. The division of the legal year into terms shall be deemed to supreme
have been-abolished as from the commencement of The Judicature Cpyt 45196
Act 1883 so far as relates to the administration of justice, and there shall Avoition of

in

no longer be terms applicable to any sitting or business of the court; smiisteation
but in all other cases in which nnder the law exlstmﬂ' at such commence- % 1"=

he Judicature

ment the terms into which the legal year was divided were used as & G ety
meagsure for determining the time at or within which any act was required
to be done, the same may continue to be referred to for the same or the
like purpose unless and until provision is ot,hermse made by any lawfnl

anthority.

65. For snch lust—ment.loned pur oses ‘there shall be deemed 60 be Retoncon ot

four terms in every year, which shall
to say):——Haster Term shall begin on

terms as

in and end as follows (that i measure of time.
e twenty-first day of March Sepreme
and end on the fourth day of April; Trinity Term shall be h%m on the s,
twenticth day of June and end on the fifth day of July;

4 1616

11 Geo. 1V, aml
ichaelmas 11 Geo. ¥

Term shall begin on the first day of September and end on the :jos o
fourteenth day of the same month; and Hilary. Term shall begin- on
the twenty-first day of Noveraber and end on the seventh da}r of

December,

Part IV.—BAILIWICKS.

Locar. Jurisprerion UNLIMITED,

58. Victoria shall be and from the commencement of the Aet No. puitiwicks.
502 ghall be decmed to have been divided into bailiwicks, but notwith- & = st.

standing such division Vietoris exce
ex% ressly enacted shall in relation to

t so far as the coufrary is
e Court be deemed and taken c.56s.2

Act No. 5182 %,
48&5 Wm. 1V,

¢ one jurisdiction for all purposes of venue local description trial

judgment execntion and otherwise.

5%. The central bailiwick shall comprise and include and from the xamesand
commencement of the Act No. 502¢? shall be deemed to have comprised e .
and included such parts of Victoria as are not comprised in any other ... 2.
bailiwick and the several other bailiwicks specified in the Third 1.~
Schedule to the Supreme Court Aet 1890 shall from the commencement
of the Act No. 502 until the commencement of the Supreme Court
Act 1891 be deemed to have comprised and included such parts of
Victoria as are mentioned or described in that behalf in the said Third

whatsoever, whether within his jurisdiction
a3 & Judge of this Court or not, provided such
applications were auch as might require to be
immediately or promptly heard. On this view
of acction 19 (of The Judicature Acl 1883) pro-
vision is rande for all casea of urgency, and ths
possibility of injustice seems to be guarded against
by the provision allowing an appeal at all times to
be made sitilar to that provided in section 19 of
16 Vict. No, 10."—Per Higinbotham, J,, in ex
parte Peck, 10 V.L.R. (L.}, at pago 330.

In & proceeding upon or connected with a
cavent it was contended that it should have been
brought in the Full Court, and that a single Judge
had ne jurisdiction to deat with it, Heid, never.
theless, it would be assumed by the Full Court

until the contrary is shown that the Judge who
heard the application considered it to be one that
required to be immediately beard, and in suoh
8 case, socording to the decision in Ex parte Peck
{ubi supra}, s single Judge would have jurisdiction,

—Ex parte Davies and Inman, 11 V.L.R., 780;
?;n;l ses Treeve v. Barry, 16 VLR, 711, atpage

{a) Under The Judicature Aci 1883 and the rales

“framed thereunder, the sittings of the Full Cours

were intended to be substituted for terms for the
purpose of determining the time within which acta
should be dune.—In re ﬂwbanda v. Husbands, 10
V.L.R. (I.), 208,

(b} This Act commenced on the fourt.h day
of Jenuary, 1875.
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Supreme

Schedule and from the commencement of the Supreme Conrt Act 1891

Gourt At 1815 ¢6 the commencement of the Bailiwicks Boundaries Act 1900 the said
Third Schednle shall be read as amended by the Supreme Court Act
1891 and from and after the commencement of the Bailinicks
Boundaries Act 1900 such several other bailiwicks shall respectively
comprise and inclnde and be deemed to have comprised and included
such parts of Victoria as are mentioned or deseribed in that behalf in

Third
Schedule.

the Third Sehedule to this Act.
canses of action accrued before any such alteration in boundaries as is

All offences committed and all

referved to in this section may be inquired of heard and dealt with as
if the boundaries of the bailiwick had not been altered,

Part V.—AppPLIOATION OF Acr To InFERIOR (COURTS.

Power of inferior
Courts hoving
equiby
juristliction.
Ib. o 54,

The Judicalure

58, Bvery inferior Court® which now has or which may after the
passing of this Act have jurisdiction in equity or at law and in equity
shall as regards all canses of action within its jurisdiction for the time
. being have power to grant and shall grant in any proccedings before

401883 ¢.56. such Court such relief redress or remedy or combination of remedies

86 & 37 Viel,
¢, 56 8. 9.

cither absolute or conditional, and shall in every such proceeding give

such and the ltke effect to every ground of defence or counter-claim,
equitable or legal (subject to the next succeeding section), in as full
and ample a manner as might and ought to be done 1 the like case by

the Court.

Counter-claims
ininferior
Courtaand
transters
therefrom.

I, 8. 54.

I, 4. 5T,

1o, = 90,

69. Where in any procecding before apy such inferior Court any
defence or counter-claim of the defendant involves matter beyond the
jurisdiction thereof, such defence or counter-claim shall ot affect the
competence or the duty of such Court to disposé of the whole matter in
controversy so far as relates to the demand of the plaintiff and the
defence thereto, but uo relief exceeding that which such Court has juris-

diction to administer shall be given to the defendant upon any such
counter-claim:® Provided always that in such ease it shall be lawful for
the Court® or any Judge thereof if it or he thinks fit on the applica-
tion of any party to the proceeding to order that the whole proceeding

{a} Semble, this section gives the County Court

& jurisdiction and enjoins its exercise, to give
offect to a counter-claim, though by section 5 the
practice in so doing is to be that of the County
Court. Per (ur.—~' Beotion 56 (this scction)
seoms to direct that the main purpose of the
Act (f.e., The Judicature Act 1883} should take
effect in the County Court. The main purpose
of the Act was to combine the application of the
principles of law and e«ﬂu.it.y in one proceeding.
Previously these principles had been separated
in their application, now they are to be com-
bined in one action as far as possible. It is the
intention of section 56 that any inferior Court
which has jurisdiction in equity, or at law and
in equity, shall have the power and the obliga-
tion of granting in any proceeding before it the
likke redres# or remedies or combination of reme-
dien legnl and equitable, and of giving like effeot
to every defence or oounter-claim, as in the
Bupreme Court.”-- Griffin v. Ross, 11 V.L.R., 183,
ince Dhe Judicature Adet 1883, the Supreme
Court hes no power to stay proceedings in actiona

in the County Court pending proceedinge which
are being taken in the Supreme Court.—Sfeel v.
The East Mitcham, &o., Co., 15 V.L.R., 291,

See (’Conmnor v. Picairn in note to asction 61,

“A Court of Petty Sessions does not come
within the description of an inferior Court
contained in this section.” Per Schuit, J., Griffithe
v. Palmer, 1026 V. L.R., §04.

' {b) This section does not give jurisdiction to
the Supreme Court to order that a proceedi
in a Court of Petty Bessions be transferred to
the Supreme Court.—Grifiths v. Palmer, 1926
V.L.R., 504,

{c} * Court * means not the inferior Court but
the Supreme Court; and’if either party to the
proceeding in the County Court desires to have
the case transferred to the Supreme Court or a
Judge thereof, the onus of taking the necessary
steps lies upon. him. He must go before the
Supreme Court or & Judge thereof, upon due
notice, end must satisfy such Supreme Court or
Judge that good eause existe for transferring the
proceedings.—Beeck v. Mariin, 12 Y.L.R., 571,
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be transferred from such inferior Court to the Court ; and in such case seprems

the record or other documents or papers in such proceeding shall be

Couri Adct 1018,

transmitted by the registrar or other proper officer of the inferior Court
to the Court; and the same shall thenceforth be continued and prosecated
in the Court as if it had been originally commenced therein.(®

80. The several rnles of law enacted by Part VIL of this Act Rutesotlawto

shall unless express provision, is otherwise made® be in force and &b

ply Lo interior
rta.

receive effect in wll Courts whatsoever 0 far as the matters to which 7. s 6.

such rules relate shall be respectively cognisable by such Courts,

The Judicature
Aet 1883 2. 568,
38 & 37 Viet,

c. 668, 9L

Part VI.—CONCURRENT ADMINISTRATION oF LAw axp Equrry.

61. Subject to any express enactment to the contrary in every rawand equity
civil canse or matter commenced in the Court law and equity shall be ,";g,‘::m,,u,

administered by the Court according to the rules following:—

administered.
Ib. &, 50.

(1) If any plaintiff or petitioner claims to be entitled to any n , s,
equitable estate or right or to reltef upon any equitable m.s.24.
ground@ against any deed instrument or contract or Funitiesef
against any right title or elaim whatsoever asserted by
any defendant or respondent in the cause or matter, or
to any relief fonnded upon a legal right which before the
pasging of The Judicature Act 1883 could enly have

been

given by a court of Bquity, the Court and every

Judge thereof shall give to such plaintiff or petitioner
such and the same relief as ought to have been given by
the Court in its eqnitable jurisdiction in a suit or proceed-
ing for the sawe or the like purpese properly instituted
before the passing of the said Act. ‘

- (2) If any defendant claims to be entitled to any equitable gquitble
estate or right or to velief upon any equitable ground e
against any deed instrument or contract or against any
right title or claim asserted by any plaintiif or petitioner
in the couse or matter, or alleges any ground of equit-

able defence to any claim of the pluinti

or petitioner in

such cause or matter, the Court and every Judge thereof

shall give to every
relief so clalmed aw

nttable estate right or grouud of
to every equitable defence so

alleged the same effect by way- of defence agaiust the
claim of the plaintiff or petitioner as the Court in its
equitable jurisdiction onght to have given if the same or

{g) Where an aotion wes removed from the
County Court to the Supreme Court, under section.
52 of the County Court Act 1890, it was held there
was jurisdiotion to issue letters of request undor
Order XXX VIL, r. 64, for the examination of wit-
nesgcs.—Smyth v. Brunming Proprietary Limiled
(No. 3), 19 A.L.R,, 360. See now the Evidence
Aet 1928,

(4} Sea Cooper v. Dawson, 1916 V.L.R., 381,
oited in note to heading of Division 7.

{¢)} On an application for an order under section
64 of The Jud?

icature Act 1883 (se0 now section 186

of this Act} charging certain mining shares held
by the defendant, for a debt due by her for ealls
to the pluintiff company, for which she had given
a chedue, which was dishonoured, the defendant
alleged that she held the shares in trust for her
husband. Higinbotham, J., took into considers-
tion the squitable claim under the power conferred
by this sub-section, and, considering that on the
facts the claim was not established, made tle order
absolute.—Long Tunnel G.M, Co. v. Zimmier,
6 AL.T., 25.
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the like matters had been relied on by way of defence in
any suit or proceeding instituted for the same or the
like purpose before the passing of The Judicature Act
1883.

(3) The Court and every Judge thereof shall also have power

to grant to any defendant in respect to any equitable
estate or right or other matter of equity and also in
respect of any legal cstate right or title claimed or
asserted by him all such relief against any plaintiff or
etitioner as such defendant has properly claimed by

is pleading and as the Court or any Judge thereof
might have granted in any suit instituted for that
purpose by the same defendant against the same plaintiff
or petitioner; and also all such relief relating to or
connected with the original subject of the cause or matter
and in like manner claimed against any other person
whether already & party to the same canse or matter or
not who has been duly served with notice in writing
of such claim pursuant to any Rule of Court or any
order of the Court as might properly have been granted
against that person if he had been made a defendant to
a eause duly instituted by the same defendant for the
same purpose; and every person served with any sach
notice shall thenceforth be deemed a party to snch cause
or matter with the same rights in respect of his defence
against the cluim as if he had been duly sued in the
ordinary way by the defendant.

{(4) The Court and every Judge thereof shall take notice of all

equitable estates titles and rights and all equitable duaties
and liabilities appearing incidentally in the course of any
cause or matter i the same manner in which the Court
in its equitable jurisdiction would have taken notice of
the same in any suit or proceeding duly instituted therein
before the passing of The Judicature Aect 1883,

(8) No cause or proceeding at any time pending in the Court

shall be restrained by prohibition or imjunction # but
every matter of equity on which an injunction against
the prosecution of apy such cause or proceeding might
have been obtained if The Judicature Act 1883 had not
passed, either unconditionally or on any terms or
conditions, may be relied on by way of defence thereto:
Provided always that nothing in this Act contained shall
disable the Court if it thinks fit so to do from directing
stay of proceedings®’ in any canse or matier pending

{a} Thia section abolishes the old practice under
which a party could commence a new action for
the purpose of obtaining an injunction to stay
proceedings, there being an action pending in
which that relief could have been obtained, and
the provisions of the sub.section apply at any
atage of the proceedings.—Meredith Creamery Co.
v. Commercial Bank and others, 17 A L.T., 240.

{6} Where parties to an action have agreed

enerally upon terms of ssttlement of the matters
in dispute, the Court may enforce such agreement
and etay further proceedings in the action.—
Swain v. Reynolds, 21 V.L.R., 150!

A defect of poarties, although wuseally a
matter of amendment werely, may constitute a
ground for aemmarily staying an sotion where the
Court is satisfied that by no possible amendment
gan the plointiff add parties against whom the
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before it; and any person whether a party or not £0 any Supreme
such cause or matter who would have been entitled if The Court 4% 1925
Judicature Act 1883 had not passed to apply to the

Court to restrain the prosecution thereof or who may be
entitled ‘to enforce by attachment or otherwise any
judgment decree rule or order in contravention of which

all or any part of the proceedings in such cause or matter

may have been taken, shall be at liberty to apply to the

Court by motion in o summary way for a stay of pro-
ceedings in sneh cuuse or matter cither generally or so

far as may be necessary for the purposes of justice and

the Court shall thereupon make such order as is just.©@

sotion would be maintainable. Where the
subject-matter of an aotion, even if not strictly
res judicala, haa been so denlt with in former
actions thet, under the circumstances, it would
be inequitable to allow it to be again raised, the
Court, in the exercise of ite inherent jurisdiction to
prevent oppreassion, will stay the action.—Merry
v. Fraser and olhers, § A LR, B.

Order x1v, (A), r. 1, of the Rules oi
Bupreme Court does not limit the juriediotion
of the Court to atay proceedinga whioh are vexa-
tlous or eppressive.

Where two sotions are panding between the same
parties in respect of tho same cause of action—
one in the Supreme Court and the other in the
County Court—the plaintiff will not be allowed to
eleot which action should continue, but the Court
will decide the matter on a consideration of all
the circumstances.—0'Connor and another w.
Piteairn, 27 V.L.R., 53. Bee note to section 58,

Where an agreament was entersd into by
the solicitors for the parties to cotmpromise an
aotion, and the plaintiff refused to carry it out, an
order was mude staying the action and direoting
the plaintif! to sign the agreement.—Vale v. Vale,
& A.L.R. (C.N.), 65.

Where forsclosure proceedings' in reference
{0 a mortgage upon & sheep etation in New South
Waleas had been brought in that State, and the
mortgagor subsequently commenced proceedings
in Vietoria for redemption, the Supreme Court on
the application of the mortgagor refused to stay
the foreclosure proveedings.—Osborne v. Golds.
brougk, Mort, and Co., 4 A.L.R. (C.N.), 85,

Where an aotion was brought within the juriedie-
tion of the Supreme Court of Vieteria in respeot of
a onpuse of action arising out of the jurisdiotion :

Held, that a atay was properly refused, the in.
{l';stice which would be ocoasioned to the plaintiffs

y & stay being as great as the injustice which
would be ocoasioned o the defondants by allowing
the sotion to proceed,

Judgment of Supreme Court (a'Beckelt, J.,
Gedong Harbor Trust Commissioners v, Maritime
Insurance Company, 1908 V.L.R., 257) affirmed ;
Maritime Insurance Company Limited v. Geclong
Harbor Trust Commissioners, 6 C.L.R., 14,

Whero the facts in & statement of claim are
-such as, if established at the trial, would reasonably
justify & jury in finding for the pluintiff, or where
an aotion, being brought on sufficient materials,
gooka to raise and put in train for decision an jm-

E:rt.u.nt and difficult question of law, it ¢hould not
dismissed ¢n Emine as frivolons and vexatious
under Ovrder xI¥. (A} of the Rulea of the
Supreme Court of Victorin. ’ .
Per Barton, J.~-The summary power for dealing
with an action under Order x1v, (A.) should be
reserved for exercise ag to actions that are hopelesa,
FPer "Connor, J.—The Court, on an epplication
under Order x1v. (A.) must assume with respeos
to disputed fasts, that the plaintiff can establish
at the trial the facts which he alleges in his olaim,
unless there is something in the evidence hefore it

. to show that that is impossible.—Boyns v. Bilaks,

14 ALR., 426.

An action will not be stayed on the gronnd
that an appeal to the Privy Council is pending in
an action involving the same subject-matter
between the plaintiff and snother party.—Aus.
iaaga? gou Recovery Co, v, Irvine, 6 ALRB.

\N.). 73.

Where the defendant in sn action had mede
arrangements to leave Viotoria before action
brought, the Court declined to stay proceedin,
dutihng her absence.—Jemes v. Parry, 3 AL
(C.N.), 17,

{6} Seo Ronald v. Harper, 1913 V.L.R., 211,

An action was brought by the plaintiff
company against M. for infringement of letters
patent by importing a certain article, and by
consent an order was made that M. should kee
accounts of his sales of the article until the trial.
While such action was pending, & writ waa jssued
by the plaintif company againat the defendant,
who was the master of s ship which was carrying
some of the article for M., claiming en injunction
restraining him from importing the article into
Viotoria. The defendant consented to judgment,
which waa signed against him in default of defence,
but before the time for defence had expired.
Prior to this, however, the article in the defendant’s
ship was delivered to M, in another State. The
plaintiff company seut letters to various ebip-
owners notifying thein of the injunction, and in.
timating that proceedings would be taken against
any of them carrying the article. The result was
that geveral firms refused to carry the article for
M., who was thereby injured and obstructed in his
business,

M. applied to set asido the judgment against the
defendant, and for permission to defend the action.

Held, that an objestion by M. that judgment had
been signed before the time for defence had expired
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(6) Subject to the 11:rm.'isione, of this Act for giving effect to
equitable rights and other matters of equity the Court

and statutory and every Judge thereof shall give effect to all legal
B o be claims and demands and all estates titles rights duties
recogniged.

obligations and liabilities existing by the Common Law
or created by any Statute in the same manner as the
same would have been recognised and given effect to
if The Judicature Act 1883 had not passef.

Multipticity of (7) The Court in the exercise of the jurisdiction vested in it by
e eimgcs o this Act in every cause or matter pending before it shall
avoided. grant either absolutely or on snch terras and conditions
as$ to such Conrt seems just all such remedies whatsoever

ag any of the porties thereto appear to be entitled to in

respect of any legal or equitable claim properly brought

forward Ly them respectively in such cause or matter,

80 that as far as possible all matters so in controversy

Entire between the said parties may be completely and finally
gontroversy to determined and all multiplicity of legal proceedings
concerning any of such matters avoided.®

" Parr VII.—MisceLLANEOUS RULES oF Law.
Rules of law
upon sertain DIVISION 1.-—~GENERAL.
;?;i:}f:imm 62. The law to be hereafter administered as to the matters next

i . . . .

dctissse 9. hereinafter mentioned shall unless the contrary is expressly provided

B&37 Vit by some enactment be as follows:— :

Statutes of (1) Except as provided by the Trustee Aet 1928 no claim of a
Limitntiond . . -

inapplicable to cestut que frust against his {rustee for any property
e s held on an express trust or in respect of any breach of
Ad 1018 such trust shall be held to be barred by any Statute of
PN Limitations :

e tion open (2) No action shall be open o objection on the ground that
beeniae merely 2 merely declaratory judgment is sought thereby, and
Soagment” it shall be lawful for the Court to make binding
sought thereby, declarations of right without granting consequential
Tb. 8. 57 (58). Felief )

Bat '

must fail, inasmuch as M. could not fake up a
stronger position than the defendant, who
consented to that conrse,

Held, that as M. had obtained delivery of his
goods from the defendant prior to the Signini]ﬁ
the judgment, the injunotion did net effect hi
directly, but only indirectly and commercially,
and therefore he ought not to be permitied to
interfore,—Adcelylene Gas Company of Australasia
Lémited w. Ross, 27 V.L.R., 16%

{a) Whore » party to an acvion olaims specifio
performance or damnges, and obiains specific
perlormance after action brought but before
trinl, he is not entitled to judgment for specifio
performance ; and, as he has obtained what he
aaled for, he is not entitled to proceed on the
slternative claim for damages.—Munro and
Baillien v. Adams, 17 V.L.R,, 703,

The plaintifi brought an action for aspecifio
performance of a contract by the defendant to
purchase land. After the delivery of the state-
ment of claim, the plaintif agreed to accept a
certain swm of money from the defendant and to
transfor the land to the defendant apon receiph
of the money. The money was accordingly
duly paid by the defendant, but the plaintiff re-
fused to transfer the land. The defendant then
proceeded by way of motion in the action for an
order directing the plaintiff to carry out the
agreement of compromise. Held, that the Court
had jurisdiction to entertain the motion under
this sub.soction.—Hyde v. Grieve, 19 V.L.R., 27,

(b} * This section cannot be so construed as
to extend the jurisdiction of any of the inferior
Courts,”—JIves v. Lalor, 13 V.L.R., per Webb, J.,
at page 944,
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(3) A mandamus® an injunction® or a writ of ne exeat colonid suprome

Court Aet1915

may be granted or a receiver® appoiuted by an inter- ,’s7 )
locutory order of the Court iu all cuses in which it Mandamus
appears to the Court to be just or convenient that such Jinctionsnd

appointivent of

order should be made ; and any such order may be made reccivers.

& 37 Vict.

either uuconditionally or upon such terms and conditions 5 g% 3n
as the Court thinks just; and if an injunction 1s asked
either before or at or after the hearing of any eanse or
matter to prevent any threatened or apprehended waste

{a) The issua of the prerogative writ of man.
damus will be restricted to cases where justice
would otherwise fail, or where some real interast
of the applicant is involved, and might. suffer
if the writ wore refused. It will not be granted
merely in order to decide some question of ab.
stract right.—Cerolin v. Curnow, 2¢ V.L.R., 273.

Upon an applicotion for sn order directing
8 writ of mandamus to issue against tho presi-
dent and members of the Board of Veterinary
Surgeons, coramanding them to cause en appli.
cant 40 be registered as a veterinary surgeon in

& onse whers the board has passed a resolution

certifying to the qualifications of the applicant,
the Court hns power to receive evidence upon
affidavits to show that the applicant was not
in fact duly quelifed,

Held, further, that if the applicant has reached
the preliminary stoge on which he based his
claim to registretion by means of fraud prao.
tised on the board, the Court will not in its dis-
oretion grant o writ of meandamus in order to
enpble him to perfest his title.—In re Bualchelor,
1905 V.L.R., 679; abod see The King v. Wad,
1912 V.L.R., 225,

(%) The Judicature Act 1883 did not extond
the powers of the Court to grant injunctions.—
Atorney-General v. The President, dc., of the
Skire of Huatly, 13 V.L.R., 686,

An equitable owner of the feesimple of
land is entitled to o perpetual injunction againat
the infringoment of righta affecting such land.—
FPinnicombe v. MacGregor, 28 V.L.R., 144,

In an action for ejectment an interiocutory
injunction restraining the defendant from tres.
passing upon the land in question will not be
granted unless some urgency is shown, or it is
shown that aome irroparable damage will be
done to the Jand if the application be not granted.
—Metropolitan Bank Lvinited v. Chriglensen, 21
V.L.R., 288,

{c} Before appointing a receiver, the Court
must be satisfied that the plaintiff has done all
ho can to get satisfaction at law, and that means
that ho must do all he can in Victorin to get satis-
faction of his judgment.—Blershank v. Russell,
8 AL.T., 140,

In every cose in which an applieation is
made for the appointment of a receiver hy way
of equitable exccution under this sub-section,
tho Court or a Judgs, in determining whether it is
just or convenient that such appointment should
be made, may havo regard to the amount of the
debt claimed by the sp];licant, to the amount
which may probably be obtained by the receiver,
or to the proboble costa of hia appointment, and

may, if it or he shall so think fit, direct sny
inquiries on these or other matters before makiog
the appointment,

‘The rules of practice provided by the English
Rules of the Supreme Court 1883, Order L., 1. 15
{3%%} followed.—Sandford v. King, 26 V.L.R.,

Judgment in an action was recovered in
1894, but the judgment remained unsatisfied ;
in '1898 the defendant became entitled to an
intereat in the estate of his mother, and the plain.
tiff thereupon applied by way of motion giving
the usual notice for the appointment of a receiver.
An objection was taken that as no proceedings
had been taken in the cause for one year one
month’s potice was necessary under Order rx1v.,
r. 13, before the plaintiff could proceed, Held,
that an application for & receiver was not a pro-
ceeding in the cause within the meaning of that
rule.—Lonergan v. Dizon, 23 V.I.R., 8, dis.
tinguished.

udgment having been recovered in an
action and the judgment to a large smount
remaining unsatisfied, the plaintiff four years
afte , having ascertained that the defen-
dant was ontitled as one of the eona to a fourth
share in his mother’s intestate estate, applied by
way of motion for the appointment of a re-
ceiver, Adminiatration of the estate bad not
boon granted. The plaintiff filed an afidavit
stating that there were no othor assets on which
legal execution could issue, and that the defen-.
dant had no means of satisfying the judgment
except through his interest in the estate of his
mother, Held, that o receiver should be appointed
of the interest of the defendant in the estate.—
g‘oﬁg Bank of Australasia v. Whitehead, 24 V.I.R.,

Where & receiver has heen appointed for the
benefit of all parties to the action, his remedies
should not be confined to those againat the
unsuccessful party in the action—The Hawk
Newspaper Co. Lid. v. Williams and others, 17
ALT., 142,

Leave to serve notice of motion for the ap-
pointment of & receiver out of the juriediction

anted where the judgment was obtained in this

tate and the property sought to be affected was
also situated here.—Englisk, Scottish, and Aus.
tralian Bank Limited v. Hoban, 24 V.L.R., 451.

Where & judgment was obitained, and the

roporty affected was within the jurisdiotion,
Feave wag granted to serve notice of motion for
the appointment of a recéiver on the judgment
debtor out of the jurisdiction.—Wealt v. McCunnie,
5 ALR. (CN.), 13. :

L
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Supremne
Court ot 1915,

Power to award
damages in
sdditron to or
in substitution
foraninjunction
o1 apeciiio
performance.

21 & 22 Vigh,

e R¥ s 2,

infants
b, 8. 57 (10).

0B & 97 Viot.
e 88 8. 26,

Oascg of contlict
oot enumerated,

Ib. 5. 67 {11},
Ib. 5. £5.

Month jn all
transaotiona to

or trespass, such injunction may be granted if the Court
thisks fit whether the person against whom snch
injunction is sought is or is not in possession under any
claim of title or otherwise, or (if out of possession) does
or does not claim a right to do the act sought to be re-
strained under any eolour of title; and whether the estates
claimed by both or by either of the parties are legal or
equitable :

{4) In all cases in which the Court entertains an application

for an injunction against a breach of any covenant
contract or agreement or against the commission or
continnance of any wrongful act or for the specific
performance of any covenant contract or agreement the
Court may if it thinks fit award damages to the party
injured etther in addition to or in substitution for such
injunction or specific performance and such damages
may be assessed in such manner as the Court directs.

Nothing in this sub-section shall limit or affect the

jurisdiction or powers which the Court has apaxt from
this sub-section,

{5) Subject to the express provisions of any other Act, in

questions relating to the custody and education of infants,
the Rules of Equity shall prevail -

(6) Generally (subject to the express provisions of any

other Act) in all matters not hereinbefore particularly
mentioned in which there was before the passing of T%e
Judicature Adct 1883 any conflict or variaunce between
the Rules of Equity and the Rules of the Common Law
with reference to the same matter, the Rules of Equity
shall prevail.®

83. The term “ month ” where used in any conveyance transfer

mean calendar  INOTtZage lease underlease agreement contract or any document or

e transaction whatsoever whether relating to property or not shall be
T deemed to mean calendar month uuless the circumstances otherwise
require.
Rule og to

divislon of loss,

84. (1) Where by fault of two or mote vessels damage or loss is

Commonueary. CUSEd o one or more vessels to their cargoes or freight or to any
Navigation At property on board the liability to make good the damage or loss shall

1912 & 259,

be in preportion to the degree in which each vessel was in fanlt:

{a) On a question of who should have the
oustody of o child the dominant matter is the
welfare of the child.—Moule v, Moule, 13 C.L.R.,
267. Beo the Marrizge Act 1928, Part VIL

{b) Semble, the principle that where common
law and equitable principles conflict the latter
are to prevail, does not apply to matters of prac-
tice, Matters of practice are settled by the Rules
of Court.—Powell v. Wilson and MacKinnon,
1008 V.L.R., 614,

The Supreme Court in its equitable juris-

diction may grant relief against 8 mistake in law
if there is a.n{ equitable ground which makce it,
in the particular facts of the case, incquitable that
the party who receives money should retain it.
But the Court will not grant relief in the case of &
simple money demand by one person against
another, there being between the two perscna no
fiduciary relation whatever, and there being no
equity to supervene by reason of the conduct of
aither of the parties—Kelly v. The Hing, 27
V.L.R., 622,
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Provided that if having regard to all the circumstances of -the Commomoeaits

cage it is mot possible to establish different -degrees of fault the foler™™ 4%
Liability-shall be apportioned equally. - 142 0oo. V.

. (2) Nothing in this section shall operate so as to Tender any vessel *

liable for any loss or damage to which-her fanlt has not contributed.

(3) Nothing in this section shall affect the liability of any
person under a contract of, carriage or any contract or shall be
construed as imposing any liability upon any person from which- ‘he is
exempted by any contract or by any provision of law or as affecting
the right of any person to limit his liability in manner provided by law.,

{4) For the purposes of this section the expression ‘freight”
inclndes passage money and hire and references to damage.or loss
causcd by the fault of a wvessel shall be coustrued as including
references to any. salvage or other expenses conmsequent upon that
fault recoverable at law by way of damages.

(5) In this and the two next suceeeding sections ¢ vessel” includes
any ship boat or any other description of vessel used for any. purpose
ou the sea or in navigation.. -

65. (1) Where loss of life or personal injuries is ot are suffered by namages tor -
any person on board a vessel owing to the funlt of that vessel and of any i of ife or
other vessel or vessels the liability of the owners of the vessels shall Pofueien.
be joint ant several. :

{2) Nothing in this section shall be construed as depriving any
person of any right of defence on which independently of this section
he might have relied in an action brought against him by the person
injured or any person or persons entitled to sue in respect of such loss
of life or ghall affect the right of any person to limit his liability in
cases to which this section relates in-the manuver provided by law.

1b, ¢, 2680,
Ib. 2. 2,

66. (1) Where loss of life or personal injuries are suffered by any riznt ot
person on board a vessel owing to the fault of that- vessel and dny §ririvution.
other vessel or vessels and a propottion of the demages is recovered jy 4. g,
against the owner-of one of the vessels which exceeds the proportion in :
which she was in fanlt he may recover by way of contribution the
amonnt of the excess from the owners of the other vessels to the extent
to which those vessels were respectiveiy in fault: - - ) KR

Provided that no amonnt shall be so recovered which could not by v
rcason of any statutory or contractual limitation of or exemption from
liability.or which could not-for any. other reason have been recovered
in the first instance as damages by the persons entitled to sue therefor.

© * (2) In addition to any other remedy provided by law the persons
_ éntitled to any contribntion as provided by sub-section (1) of this.
section shall for the purpose of recovering the contribution have subject
to the provisions of this Act the same rights and powers as the'persons
entitled to, sue for damagesin the first instance. ] o

DIVISION 2.—FIRES.

~ 87. It shall be lawful to, and for the respective governors and Moveyinsared
directors of any insurance office or persons granting policies of mar e iaia mar

insurance for insuring houses or other buildings against loss by fire and !p fo-buitding.
they are hereby authorized and required on the request of any person dpsiiaion 4e
interested in or entitled to any. bouse or other building which here- fy=> Fert 1L

after iz burned down demolished or -damaged by fire to cause, the 14 Geo. it
YOoL. ¥.—52 : - [ % TN N
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Ingeriat A money for which such house or building has been insured by the

Ko action to lle
TE0n

agalnst pe;

occupier thereof or by any other person to be laid out and expended as
far as the same will go towards re-building reinstating or repairing
such house or other building so burned down demolished or damaged by
fire ;@ unless the person claiming such insurance money within thirty
days next after his claim is adjusted gives & sufficient security to the
governors or directors of the insurance office where such house or other
building is insured that the same insurance money will be laid ont and
expended as aforesaid ; or unless the said insurance money is in that
time settled sud disposed of to and amongst all the contending parties
to the satisfuction and approbation of such governors or directors of
sach insurance office or such persons aforesaid respeciively.

88, No action snit or process whatever shall be had maintained

on whess etate OF prosecuted against any persen in whose house chamber stable barn

a fire
accldentally
bogins.

Id, Part TI1.
Div, 8.

14 Geo. I1I.

o. 78 a. 86,

Melbourns
Building Act
1840 &, 58,

or other building or on whose estate any fire accidentally beging and
no recompence shall be made by such person for any damage suffered
thereby any law usage or custom to the contrary votwithstanding.
And in such case if any action be brought the defendant may plead
the general issue and give this Act and the special matter in evidence
at any trial thereupon to be had ; provided that no contract or agree-
ment made between landlord snd tenant shall be hereby defeated or
made void.

{=) 8. being the registered proprietor of certain
land upon which there were buildings, mortgaged
the property to certain mortgegees, and pursuant
to a clause in the mortgage, procured an insurance
company to issue toS. as owner and the mortgagees
a8 such & policy of insurance ngainst loss by fire
in respect of the buildings. The property wsas
subsequently purchased gy M. subject to the
mortgage, but before the itramsfer to him was
regiatered and while B. was still the registered
proprietor, the buildinga were destrogved by fire,
The ineyrance compsny did not pey the insurance
money to a.nlfy one, but agreed with the mortgagees
to indemnify them againat any loss on the
reslization of their security, Afterwards M.,
having then become the registered proprietor
of the property, gave notice to the insuranco
compeny requesting it to cause the insarance
money to be laid out and expended as far aa the
same would go towards rebuilding or reinstating
the buildings. The insurance company did not
comply with the notice.

HP , by Knox, CJ., Fsaacs and Starke, JJ.
{Higgine and Rich, JJ., dissenting), that by virtue
of this section M. bad a right as against the
insurance company to have the buildings rebuilt
80 far as the insurance moneya would go subject
to the provisoes to that gection ; and that he was
entitled in an action againet the insurauce
company to a declaration of that right.

ylius v. Royal Ineurance Co. Igd., 38 C.L.R.,,
477,

The pleintiffse were insured againat fire under
two policjes of ineurance with the defendant
company. Each of the policies contained a elanse
in the following terms:—“ The company may,
at its option, reinstate or replace the property

damaged or destroyed or any part thereof, instead
of paying the loss or damage . . . . . .
but the company shall not be bound to reinstate
exactly or completely but only aa circumatances
permif, and in reasonably eufficient manner,
and in no case shall the company be bound to
expend more in reinetatement than it would
bave coat to reinstate such property as it was at
the time of the occurrence of such loss or damage,
nor more then the sum insured by the company
thereon.” The property having been injured by
fire, the plaintifis gave to the company written
notice under this section requiring it to cause
the insurance money to be expended go far as it
would go towards rebuilding, reinstating or
repairing the property. The company replied
that under the clauss of the policies it exercised
1ta option fo reinstate the building to the amount
of the actual loss or damage as determined by
arbitration.

Upon originating summons to determine
whether reinstatement under the clanse was
limited by the contract between the parties to
an amount neot exceeding the amount of the less
or damage suffered by the insured.

Held, a3 per McArthur and Lowe, JJ. (Cussen,
J., dubitante}—(1) That such reinatatement was
not so limited, (2) That the company had in
{act exercised its option under the policies, if in
law it wore capable of so doing, and that therefore
a severable question of comstruction arose which
was not merely hypothetical, but one which the
Court might propetly answer, and should anawer,
on originating summens, although the answer
might not finally settle the litigation.—Swift v.
é\':’;o Zegland Insurgnce Co. Lid., 1827 V.L.R.,
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DIVISION 3.——-CONTRAOTS OF INFANTS.

60. All contracts, whether by specialty or by simple contract, Suprems
entered into by infauts on or after the fonrth day of Jannary Onef‘“‘ Act 1016
thousand ninc¢ hundred and ten for the repayment of money lent or to Contracts by
be lent, or for payment for goods supplied or to be supplied {ofher o necmsents
than contracts for necessaries), and all accounts stated with mfants,;?f":‘w"‘,‘i“
shall be absolutely void : Provided always that this enactment shall & ¢zs1 .
vot invalidate any contract inte which an infant may, by any existing
or fature Statnte, or by the rules of common law or equity, enter,
except such as immediately before the date aforesaid by law were

voidable.

70. No action shall be brought whereby to charge any person No sstion to ve
upon any promise made after full age to pay any debt contracted Jioaensor
during infovcy, or upon any ratification made after full age of any lntenvs
promise or contract made during infancy, whether there was or 4,
was Dot any new consideration for snch promise or ratification after m.a 2
full age.t

%1. If any infant who has contracted a loan a contract for the Avoidlng
repayment of which is void in law under this Division agrees after he Saymens of,
comes of age to pay any money which in whole or in part represents §3h sirenced
or is agreed to be paid in respect of any such loan and is not m... .

» new advauce, such agreement and any imstrument negotiable or 55 & 56 Vies,
other given in pursuance of or for carrying into effect such agreement
or otherwise in relation to the payment of money representing or in
respect of such loan shall, so far as it relates to money which
represents or is anable in respect of such loun and is not a mew
advance, be void absolutely as ‘against all persons whomsoever except
a9 against & bond fide holder or assign for value and withont notice of
such instrument : Provided that in the event of any person recovering
from any such infant the amount secured by any such instrument
such infant may recover from the 'person t6 whom he gave the same
the amouot thereby secured,

For the purposes of this section any interest commission or other
payment in respect of such loan shall be deemed to be a part of sach
joan. .

DIVISTON 4.~—SURETIES. CO-CORTRAQTORS. CO-DEBTORS.

72. Every person who being surety for the debt or duty of another sarety
or being liable with another for any debt or duty puys such debt or JrpinEien "
performs such duty, shall be entitied to have assigned to him or to a gitledre

trustee for him every .judgment specielty or other security which is at ‘slegur:l',:;a
held by the creditor in, respect of such debt or duty, whether such o arodivor

jndgment specialty or other security is or is not deemed at Jaw to have Ib.s. . ,

{a) A pomon may be liable on & new prormsa Vickery's Motors Piy. Ltd. v. Tarrand, 1924 VLR "
made after full age. As to the circumstances in  196.
which & new promise will be held to have been The mere tact thabt an alleped new promise iz
established.— Wafson v. Campbell, 1020 V.L.R., identical in terme with the old one does not
347, And es to this and the laat section generally, necessarily prevént ite being & new promise.—Jh.
whers the contract was one to take shares, sce '
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Suprems Court been satisfied by the Tayment of the debt or performance of the duty ;@

The Instrumonts and such person shal

be entitled to stand in the place of the creditor

tnd Sesurities 8010 £0 nse all the remedies and (if need be and upon a proper indemnity)

Sutuls 1884 14 nge the name of the creditor in any action or other proceeding at law

19 &20 Viet. ot in equity in order to obtain from the principal debtor or any co-surety

o918, co-contractor or co-debtor (as the case may be) indemuvification for
the advances made and loss sustained by the person who has eo
paid such debt or performed such duty; and such payment or
performance so made by soch surety shall not be pleadable in bar
of any such action or other proceeding by him: Provided always
that no co-surety co-contractor or co-debtor shall be entitled to
recover from any other co-surety co-comtructor or co-debtor by
the means aforesaid more than the just proportion to which, as
between those parties themselves, such last-mentioned person is
justly liable.

DIVISION 5.—APPORTIONMENT.
ey ot 78. From and after the thirty-first day of January One thousand
st mine hundred and five all rents aonuities dividends and other periodical

able'in respect payments in the nature of income (whether reserved or made payable

of time+.

Suprems
Court det 1915
& hR:

undet an instrument in writing or otherwise) shall like iutervst on
meney lent be considered as accruing from day to day and shall he

4 3 Viot apportionable in respect of time accordingly.®

<. 85 .

.\ppo:t:,m 74. The apportioned part of any such rent annuity dividend or

partatrent  other peyment shall be payable or recoverable in the case of a con-

fpyeble when  tinuing rent annuity or other such payment when the entire portion of
vtion shall  'which such apportioned part forms part becomes' due and payable

deer e and not before, and in the case of & rent annuity or other such payment

::::.es. determined by re-entry death or otherwise when the next eutire
& 3.

determined and not before.

Persons to have
aame remedies
for recovering
apporiioned
porta as for

portion of the same would have been payable if the same had not so

75. All persons and their respective executors administrators
and assigns and also the executors administrators and assigns
respectively of persons whose interests determine with their own

entire portions. deaths shall have such or the same remedies at law and in equity

Ib. 5. 70
1. 0. 4.

for recovering such apportioned parts as aforesaid when payable

(allowing proportionate parts of all just allowances) as they respec-
tively would have had for recovering such entire portions as aforesaid

{s) When judgment has been recovered by the
ereditor against the surety as & sole defendant,
auch surety is not entitled on satisfying such
judgment to have it awsigned to him; the Aot

ives him only what may be useful to him in en-
oming contribution.—Hardy v. Jobnelon, 6
V.L.R. (L.}, 190.

A surety who has paid the debt of the prin.
oipal debtor ia entitled, under this section, to an
assignment by deed of all the securities which
the creditor holda, inoluding & promissory note of
whioh the creditor is holder and payee, and is not
bound to take the note indorsed by the creditor
without recourse. A bill of exchange or pro-
missory note may be a ** gecurity *' within this sec.
tion.—Everingham v. Waddell, 7 V.L.R. (L.), 180.

A co.debtor who has peid the damages and
ooste in respect of which judgment has beon re.

covercd against himself and the other co-debtors
is entitled to an assignment of the judgment to
enable him to sue his co.debtore for their several
contributions ; and in an action againat the judg-
ment creditor for refusing to assign such judgment
the onus of proving the inability of the plaintiff's
co-debtora to pay their several contributione in
reduoction of the amount of damages sought to be
recovered by the plaintiff, as paid by him in
satisfaction of such judgment, liea upon the de.
fendant. In anch an action the plaintiff need not
l?f spezciul damage.~~Embling v. McEwan, 3 V.R.
(L.), 52. .

{8) Semble, thin and the eucceeding seotions
do not apply to the profits of & parinership.—
Hughes v, Fripp, 30 C.L.R., §08. at p. 520, per
Starke, J.
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if entitled thereto respectively ; provided that persons ‘liable t0 pay Supreps
rents reserved out of or charged on lands or orher hereditaments of Soors 4% 1935,
any tenure and the same londs or other hereditaments shall not be rents reserved
resorted to for any such apportioved })art forming part of an entire or ™ot
continning rent as aforesaid specifically, but the "entire or continuing

rent including such apportioned part shall be recovered and received

by the person who if the rent had not been apportionsble under this -
Division or otherwise would have been entitled to such entire or con-

tinuing rent, and such apportioned part shall be recoverable from such

person by the executors or other parties entitled under this Division

to the same by action at law or suit in equity.

76. (1) In this Division— Intarpratation
The word “rents” intludes rent-service rent-charge and rent-seck z, ¢ m,

and all periodical payments or renderings in lien of or in s3 &3 vio.
the nature of rent. . ©.36 8.6,

The word “ annutties ” includes salaries and pensions,

The word “ dividends ” includes (besides dividends strictly so-
called) all payments made by the name of dividend bonus
or otherwise out of the revenue of trading or other publie
companies divisible between all or any of the members of
guch respective companies whether such payments shall
be usually made or declared at any fixed time or other-
wise ; and all such divisible revenue shall for the purposes
of this Division be deemed to have accrued by equal
daily increment ‘during and within the period for or in

. respect of which the payment of the same revenue shall

' be declared or expressed to be made ; but the said word
“dividend ” does not include payments in the nature of o
return or reimbursement of capital. -

(2) Nothing in this Division contained shall render apportion- Act net to
able any aonual sums made payable in policies of assurance of 4nY poicies of
description ' N , . ) ABAUIDNCE,

) FL
{3) The provisions of this Division shall not extend to any case ;lbu;r&wol;ere

in which it is expressly stipulated that no apportionment shall take sipwtion to

the contrary. '
place. s,
Tbega 7o

- 1
' .

DIVISION 6.—INTEREST ON MONEYS OR BY WAY OF DAMAGES.

77. Subject to the provisions of the.Money Lenders Act 1928 any ivterest
there shall be no limit to the amount of interest which any person B222 i 1
may lawfully contract to pay ; and in all cases wlere interest for the bspaid batitne
loan of mouey or upon any other contract may be lawfully recovered more than eighs
or allowed in any action suit or other proceeding in any court of law B'icwea.
or eyqnity but where the rate of such interest has not been préviously .+ 74 -
agreed npon by or between the parties, it shall not be “Tawful for 1718 Vit
the party eutitled to interest to recover or-be allowed in any sach
action snit or other proceeding above the rate of "Eizht pounds for
the interest or forbearance of One huudred ponnds for a year; and
so after that rate for a greater or lesser sum or for a longer or shorter
time. - :
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Supreme 78. Upon all debts or snums certain(® hereafter to be recovered in
Coust 441018y ny action, the Court at the hearing or the jury on the trial of any
Interest tobs  {830¢ OF On an assessment of any damages may if the Court or jury
i think fit allow interest to the creditor at a rate not exceeding eight
3&4WILIV. per cent. or (im respect of any bill of exchange or promissory note) at
. 42 = 28, . $
a rate not exceeding twelve per cent. per anunw from the time when
such debt or sum was payable (if payable by virtue of some written
instrument and at & date or time certain) ; or if payable otherwise
then from the time when demand of payment has bheen made
in writing giving notice, to the debtor that interest would be
claimed from the date of snch demand: Provided that nothing
herein contained shall extend to authorize the computation of in-
terest on any bill of exchange or promissory note at a higher rate
than eight per cent. per snnum where there has been no defence
pleaded.”

Dawoges in the 79. The Court at the hearing or the jury on any tris] or assess-
tmterestin  ment of damages may in all actions of trover or trespass concerning

certain actions. o0ds give damages in the nature of interest if the Court or jury thinks

i:' v ::' fit over and above the value of the goods at the time of the conversion,
T and over and above the money receivable in all actions on any policies
of insurance.
DIVISION 7.—LIMITATION OF TIME FOR COMMENOQING ACTIONS.®
D ot 80. Nothing in this Division shall apply to any action suit or
tor by othee  other proceeding the time for commencing which is limited by the pro-

f{_":“_ - visions of Part IX. of the Property Lamw Act 1928 or by any spegial
enactment specially limiting the time for commencing any action suit
or other proceeding.

Actione on pennl 81. All actions suits and other proceedings for any forfeiture upon
e any Statute penal whereby the forfeiture or bencfit is limited to His
stuliz.c.50.5, Majesty or to His Majesty His heirs and successors shall be commenced
within two years after the offence committed and all actions suits and
other proceedings for any forfeiture upon any such Statute wherebythe
forfeiture or benefit is limited to His Majesty or His Majesty his heirs
and successors and to any person who prosecutes in that behalf, shall
be commenced by any such person within one year after the offence
committed and in default thereof may be commenced by His Mujesty
hig heirs and snccessors at any time within two years after that year
ended, and all actions suits and other proceedings for any forfeiture
upon any such Statute whereby the forfeiture or benefit is limited to
any person who shall prosecute in that behalf shall be commenced by
such person within one year after the offence committed, and any

.- (a) Intereat olaimed mnder the provisions of
this seotion arises by way of damages, and not
apon contraot express or implied, and it is, thera-
fore, not en amnunt osrtain, and a claim for such
interest cannot properly be inoluded in & apacially
indoraed writ.—Coone and Grant v. The Thomas
Bend Land Company, 17 V.L.R., 198; and see
In re Australian Melal Company Limited, 33
C.L.R., 320.

(5) The Atatute of Limitationa, 21 Jao, L ¢, 16,

was held not to apply to the Crown, so that the
Crown can neither take advantage of nor be bound
by euch Statuto.—Fisher v. The Queen, 26 VL.R.,
480 ; sffirmed on appeal, 1903 A.C., 158, .
The lapee of six years is no bar to proceedi
by way of & summons to & debtor under i
Imprisonment of Frauduleut Debtorzs Act where
the proceedings are based on an order of a court
of petty sesaions on & simple coutract debt.—
Cooper and Sons v, Dowson, 1918 V.L.R., 381,
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action suit or other proceeding brought after auch tlmes respectwely Supreme =

shall be void and of no effect.. . . . Court et 1916,

82. (1) Subject to the provisions of this Division actions suits or Limitation :‘f
other proceedings as herein set ont shall be compmenced within the mencing
times herein expressed after the causes of such sctions suits or other 7 fetions

27,
pro:,eedmgs respectively :— . 21 Jue Le.18.

() (1) Actions for penalties damages or sums given by 8 &4 Wi, 17..
any. enactment to the party grieved.
(11.) Actions for slander: Two years.

(B} Actions fortrespaaa to the person menace assault battery
- wounding or imprisonment: Four years.@

ey (1) Actions of debt upon any award where the sub-
mission i3 not by specialty. v
(1) Actions for money levied tinder any fieri famas.
(1) Actions of account other than such acéounts as
" concern the trade of merchont and merchant
" their factors or servants. i
(xv.} Actaons of "account or for not' dccounting and The Qommens
suits fot such accounts as concern the trade of Sw, 156 ¢ 20,
merchandise between merchant and merchant 9420 Tiet.
. 'their factors and servants, . '
(v.) Actions in the hature of actions for(”— ’ J Ia. s, 255,
Trespass quare clausum fregit., .
Trespass to gooda. L S
Detinue. . A T
Trover. i
{vr.) All otber actions founded on any simple contract 21Je. fc. 16
inchiding a contract implied in law®
(vir.) All other actions founded on tort. . e
(virr.) All other actions. in the nature of actions on the S
case : Six years, '
(D) (1.) Actions of covenant or debt upon any bond or
other- specialty except actions for arreors of
interest.(} . ]
{u.) Actions:®in the natare of actmns of debt or getre
. facias upon any recogpissnce : Fifteen years. .
{"} In actions or snits-falling within paragra,phs (11} or (av.) of -
sub-gection (¢} no claim in iespect of a matter which arose more than
six years before the commencement of such action.or suit shall be free .
from the restriction imposed by such sub-section by reason only of some y
other matter of claim comprised in the same acconot having- arisen )
within six years before the commencement of such action or suit.

{3) In this section the word “actions ” means such actions as are .
in the natuve of sctions at common law but in references to this section
conteined in the succeeding sections ' of this Dmslon the word . -
“ actions ” “shall Dbe construed a8 mcludmg . actions * or’ ““actions ’

‘(o) See gection 202 as to hmltatlon of nohons : mmple contract notwithstandin, g that that Aot

againat the,sheriff. provides thet an instrument under it is fo be of
{6} When & contract is eonbe.ined in an . the sams efficncy as if uuder seal—Vishord v.,

inatrument in the form prescribed by the Tranafer . Irvine, 1923 V.L.R., 582,

of Land Act which is unregxst.ered., it should be ©  '(¢) See In re Warreu, 1918 V.L.R., 209.

conaidered for the.purpoée of thlsaeotxonass ) - T
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Suprome and suits” or ¢ actions: snits and other proceedings” where any of
curt 4491 such meanings is necessary in’ order to give a complete reference to
the matters set out in sub-section (1) of this section.

Arrears of 83. Notwithstanding anything contained in the last preceding
T b section no arrears of interest in respect of any sum of money an
afterslx yosrs. whether payable noder & covenant or otherwise or in tespect of any
.. 80 legacy or any damages in respect of such arrears shall be recovered
by any action suit or other proceeding but within six years next
afrer the same respectively became due or next after an acknow-
ledgment of the same in writing has been given to the person entitled
thereto or his agent signed by the person chargesble or his agent duly
authorized .
Aot tader 84. If any person entitled to any such action as is referred to in
allowed time  sub-section (1) of section eighty-two or in section eighty-three was at
of dissbliity.  the time the canse of action accrued within the age of twenty-one years
s orinsane then such person may commence the same within such time
Low Proedurs 83 18 before limited after being of full age or sape us if that was the
sad wo.1v. time at which the cause of action accrued.
LN LA 9 -
21 Jac. 1. 0.1 85. If any person against whow there is any such cause of action
Extousionor 08 15 Teferred to in sub-section (1) of section eighty-two or in section
Ume where  eighty-three was at the time the cause of action acerued beyond the seas
Boyond thessas, the party entitled to such activn may commenee the same within such
Supreme Gourt time a8 18 before limited after the return of such person from beyond
4 &6 Anoy the seas as if that was the time at which the canse of action accrued.
Mearing of 88. No part of the Auostralasian States or Colonies or of the
oyonatne islands adjacent thereto being patt of the dominions of His Majesty
s0as.” shall be deemed to be “ beyond the seas” within the meaning of that

Id. » 83, . s . e .
, expression in €his Division.

PAs Common

Procedure
M 8%. When any such canse of aciion as is referred to in sub-section
lo&2ovist. (1) of section eighty-two or in section eighty-three has accrued against
No oxtonsion of 1O OF More joint debtors the person having such cause of action shall vot,

thme agnimsta” be entitled to any additional time within which to sue one or more of
not bavand the 811G joiut debtors who was or were not beyond the seas by reason only

o, whed ot that some one or more of such joint debtors was or were at such time

nt debto,
Emdbmi- beyond the seas ; and such person so entitled shall not be.barred from
P commencing against one or more of such lust-mentioned joint debtors
wats  after his or their return from beyond the seas by reason only that
judgment has already been vecovered against one or more of such first-
mentioned joint debtors,
Effect of 88. (1) Except as expressly provided in this Division nothing

e reds. . herein contained shall take away or lessen the effect of any acknow-

served excapt In Jodgment or promise by words or of any acknowledgiment by part pay-
Supreme ment or satisfaction on account of principal or interest due and except
Court 4ct 1015 g g aforesaid any such acknowledgment or promise shall have the same

® Geo, IV, 0. 14. effect a8 if this Division or any corresponding previous ensctment had

not been passed,

{a) See National Bank of Tasmania Limited v. Mackenzie, 1920 V.L.R., 411.
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{2) No iodorsement br memorandum of any part payment OT Suprems Cours
satisfaction written or made ugun any bill of exchange cheque or pro- £ "% .
missory note by or on’ behalf of the person to whom such part payment payments by
or satisfaction is made shall be deemed sufficient proof of such payment 5 iths o not
or satisfuction to take the case out of the operation of sub-section (1) of ;ﬂg‘;wnt-

section eighty-two or section eighty-ihree. AR
(3) In actions in the natore of actions founded npon simple con- Askuowledg-

tract no acknowledgment or promise by words shall be deemed suffi- sufictent untess
cient evidence.of any new or continuing contract whereby to take any ' ™o
case out of the operation of section eighty-two or section eighty-three or to

deprive any party of the benefit thereof unless such acknowledgment or
promise is made or contained by or in some writing signed by the party
chargeable® or by his agent duly anthorized ; and where there are two

or more joint contractors or execntors or administrators of any con-

tractor no such joint cootractor executor or administrator shall lose

the benefit of section eighty-two or section eighty-three so as to be
chargeable in respect or by reason only of any written acknowledgment

or promise made and signed by any other or others of them.

(4)® In actions of covenant or debt .mpon any bond or other Efieetor
specialty and in actions of debt or scire facias npon any recognisance '.‘.f:g??mm
if any acknowledgment has been made either by some writing signed of covennt &
by the party chargeable or hig"agent duly anthorized or by part payment The Comman
or satisfaction the person entitled to. such action 'may commence his Stat. 18854 423,
action for the mouey remaining nupaid and so acknowledged within 3 &A™ :
fifteen years after such acknowledgment or iu ‘tase any person edtitled '
to snch action at the time of snch acknowledgment 13 under disability
s aforesaid or the party making such acknowledgment is then beyond
the seas then within fifteen years after such disability has ceased or

such party has réturned from beyond the seas (as the case may be).

(5) Where there are two or more co-contractors or co-debtors part payment
whether in respect of o simple contract or not and whether honnd or Jfetor not
liable jointly only or jointly nud severally or cxecutors or administrators jo prevent bar
of any contractor no such co-contractor, or co-debtor executor or aonther.’
administrator shall lose the benefit of section eighty-twoe or section /> ;;“‘“m
eighty-three so as to be chargeable in respect or by reason only of c/o7s 14
payment or satisfaction of any principal interest or other money by

any other or others of them.

89. In actious against any two or more defendavts whether. co- Judgment may

contractors or co-debtors or not if it appears that the plaintiff though sgamst some
barréd by the provisions of this Division a8 to one or more of such co-defendsnta.
defendants is not barred by such provisions as to any other or others of 3Pt P
them judgment may be given for the plaintiff as to the defendant or o Geo.1v.
defendants against whom he is entitled "and for the other defendant ®'**"

or defendunts against the plantiff.

+

{a) Where a debtor in writing to his ereditorr &5 A.L.R., 43. :
uses language which amounts to an soknowledg- For cases in which it was held that there wasa
ment of his whole indebtedness, but expressly sufficient acknowledgment, aee National Bank of
limits his promise (if any) to payment of part only Teamania Limited v. Mackenzie, 1920 V.L.R., £11;
of such indebtedress, the Court will not imply a and Hepburn v. McDonnell, 25 C.L.R., 199.
promise to pay the whele.~— Union Hank v. Meyer, {6) Seo In re Warren, 1918 V.L.R., 209.

¢
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90. The provisions of this Division shall apply to any counter-
claim or set off alleged by the defendant in all cases and to the like
extent and for the same purpose in to or for which they respectively
would apply if the defendant had instituted an action against the
plaiutiff or plaintiffs in respect of the same matter,

DIVIBION 8.—STANDARD TIXE.

91.© On and from the first day of Febraary One thousand eight
handred and ninety-five the mean time of the one hundred and fiftieth
meridian of longitnde east of Greenwich in England shull be deemed
and is hereby declared to have been and to be standard time through-
out Victoria.

Whenever any expression of time occurs in any Act Order in
Conneil role regulation or by-law or deed or in any instrument what-
soever and whenever the doing or not doing anything at a certain time
of day or night or during a certain part of the day or the night has an
effect in law, such time shall naless it is otherwise specifically stated
he held on and from the date aforesaid to have been and to be standard
time throngbout Victoria as declared by this section.

DIVISION 9.—ACTIONS BY SOLIOITORS FOR COSTS ETO.W)

92. Subject to the provisions of Division eleven of this Part of this
Act no solicitor nor any executor administrator or assignee of any
solicitor or the trustee of his estate shall commence or maintain any
action or suit for the recovery of any fees charges or disbursements for
any business done by such solicitor until the expiration of one month
after sich solicitor or executor administrator or assignee or trustee has
delivered to the party to be charged therewith or sent by the post to
or left for him at his connting honse office or place of bnsiness dweliing
house ot last-known place of abode a bill of such fees charges and
disbursentents subscribed by such solicitor in bis proper handwriting (or
it case of partnership by any of the partners either with his own name or
with the name and style of such partnership) or by the executor ad-
ministrator or assignee of such solicitor or the trustee of his estate.@

{a) But ses the Daylight Saving Aet 1918, which
does not como into force until proclaimed, and
which has not yet been proclaimed.

{b) Semble, these provisions regard actions
between solicitor and client only, and not be-
tween the solicitor and a third party guarantesing
to pay the bill.w—In re Lawler, 4 V.L.R. (L), 8.

{¢) Whero 2 solicitor has been employed in busi-
ness not cloarly professional, it is e question for
the jury whethor the employment was a¢ solicitor,
80 88 to require the delivery of a signed bill of
ooste.—Chambers v, Green, 2 V.L.R. (L.), 194.

A olient is eutitled as of right to ask for
and obtain a bill of coats from his eolicitor with.
out sny condition heing attached to such delivery
aa to tﬁe bill being taxed.

A solicitor, upon being asked by his client the
amount of costs chargeable in respect of work
done, informed him that the costs were about
£40 and would probably tax at a higher sum, and
said that if the client chose to pay a smaller sum,
aaming it, snd would waive taxation, he would
take such emaller sum in satisfaction, The
olient agreed to this, and paid the amount sug-

gosted. Somo months afterwards, the relation.
ship of solicitor and client having ceased, the
clisnt demanded the delivery of & bill of costa,
and the solivitor said he would deliver one on
condition that such bill were taxed and the dif-
ference paid. The cliont domanded the delivery
of the bill unconditionally.

Held, that the client was entitled sy of right
to have a bill of costs delivered unconditionally,—
In re A.B. (a solicitor), ex parte Davies, 29 VLR,
I ’

In & court of polty esssions a solicitor ie
entitled to sot off againat the complainant’s debt
or demand his bill of oosts against the complain.
ant, although awch bill of costs has not been de-
livered in accordance with this section. Upon
admission or proof of retainer, the justices may
thomselves tax tho bill, or refer it for taxation to
the proper officer, adjourning their decision mean-
while.—-Robinson v. Vale, 1905 V.I.R,, 405,

A., o solicitor who had acted for many
veats in that capacity for the defendant, was
asked by the defendant to procure a partner for
him in hiz trade. A. said that if he did zo be
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It shall not in any case be necessary in the first instance for such solicitor guprems
execntor administrator assignee or trustee in proving a compliance with 00w 41918
this section to prove the contents of the bill he has delivered sent or

left but it shall be sufficient to prove that a bill of fees charges or
digsbursements subscribed in the manner aforesaid was delivered sent

or left in manner aforesaid ; but nevertheless it shall be competent for

the other party to show that the bill so delivered sent or left was not

guch a bill as constituted a bond fide compliance with this section:

" Provided that it shall be lawful fora Judge of the Supreme Court Fhoarerty =
to authorize a solicitor to commence and maintain sech an action or s common
suit although such month has not expired on proof to the saiisfaction [z Froeedurs,
of the Judge that there is probable cause for believing that the party 04 1 Vict.

chargeable is about to quit Victoria.

DIVISION 10.—SOLICITORS REMUNRRATION IN RESPECT OF
CONVEYANCING BUSIRESS,

93. In this ']Jivision unless inconsistent with the context Or Interpretation,

f . Suprents Court
subject-matter Act 1927 5.3,

“ Client ” includes any person and any body of persons corporate » Cien.”
or unincorporate— o 4840
(¢) whoor which,as a principal or on behalfof another, {S.¥-) 1618
or a3 trustee or executor, or in any other capacity
has power, express or implied, to retain or
eaploy and retains or employs or is about to
retain or employ a solicitor ; or
(&) for the time being liable to pay to a solicitor for
his services any costs remuneration charges
expenses or dishursements,
“The Institute ” means the Law Institute of Victoria withinyThe
the meaning of the Law Institute Act 1928, situte-

94. The Chief Justice or any other judge of the .Conrt nominated Power to msk
by him, two pérsons nominated by the Governor in Council, and two Smrsactior
members of the council of the Institute (to be nominated by the said converancing.
council), or any three of them, the Chief Justice or the judge of the gou’iv 4. o
court nominated by him being one-- ib. s, 206,

{@) may from time to time make any such general order as to them
. seems fit for prescribing and regulating the remuneration
of solicitors 1n respect of business connected with—

(i.) sales purchases leases mortgages wills settlements
formation and registration of companies deeds
of arrangement and other matters of convey-
ancing and in respect of other business not being
business in any action or transacted in any court

would requite n commission bf £50; the defen-
dant said that that would be a fair charge. A,
procured & partner, and sued the defendant in
the police court fur the £50 aa and for work and
labour done. The,justices dismissed the com-
Eaint:,,on the groand that, inasmuch &8 the re-

ticnship of solicitor and client. was existing
botwoeen A. and the defondant, the former could
oot -maintain.s claim in such form.

Held, that the mere fact that A. was & sclicitor
and the defendant was hia client was not by itself s
sufficient answer to the claim for work and labour
done.—Shkarp v. Southern, 1903 V.L.R., 228,

For & case in which a document purporting to
be & Bill of fees, charges, and dishurssments wns
held not to be a proper bill, see Staphena v. Fyffe,
A.R., 30 March, 1860.
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Suproms Gourt or in the chambers of any judge or in the
: offices of the Master-in-Equity Prothonotary or
other officer of any conrt and not being other-
wise contentious business ; and

(ii.) nefotiating for or procuring an agreement for a
oan whether such agreement is made with the
solicitor either alone or jointly with any other
person or with & person retaiming and employ-
ing the solicitor, provided that any such gereral
order may differentiate between the remunersa-

tion iu such respective cases; and

(8) may revoke or alter any such order.

Communieation 95. (1) One month at least before any such general order is made
to the Imstitute the Chief Justice or the judge of the court nominated by him as
comp. 44 & 45 aforesaid shall cause a copy of the regulations and provisions proposed
T g dinds to be embodied therein to be communicated in writing to the council of

o.60.207. the Imstitute, who may submit such observations and suggestions in

writing as they think fit to offer thereon.

(2) The Chief Justice or such other judge and the other persons
hereby authorized to make such order—

{¢) shall take into consideration any observations or suggestions
s0 submitted to them within one month from the day on
which such communication to the said council was made
as aforesaid ; and

(b) after duly considering the same may male such order either
in the form or to the effect originally communicated to
the said conmncil or with such alterations additions or
amendments as seem fit.

Prinolples of (3) Any general order under this Division may—

';'“f“:m"’"' (a) as regards the mode of remuneration, prescribe that it shall

?:;,i,éég, 043 be according to o scale of rates of commission or
NN .

percentage, varying or not in different classes of business,
or by a gross sum or by a fixed sum for each document
prepared or perused, without regard to length, or in any
other mode, or partly in one mode and partly in another
or others ; and .

(6) a8 regards the amount of the remuneration, regnlate the
same with reference to all or any of the following
among other vonsiderations :—

(i.) The position ot the party for whom the solicitor is
concerned in any business, that is, whether as
vendor or as purchaser, lessor or lessee,
mortgagor or mortgugee, and the like ;

(ii.) The place district and circumstances at or in which
the business or part thereof is transacted ;

(iii.) The amount of the capital money or of the income
or rent to which the business relates ;

(iv.) The skill Jabour and responsibility involved therein
on the part of the solicitor ;

(v.) The number and importance of the documents pre-
pared or perased, without regard to length ; and
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(vi.) (With respect to business conunected with negoti- supreme Gourt
ating for or procuring an agreement for & loan, 4% 192"
in addition to the matters mentioned in sub-
paragraphs (i.) to (v.) of this paragraph}—
the time and expenditnre invelved therein on
the part of the solicitor ; and
the ‘fact whether or mnot the borrower or
intending borrower has agreed to pay
any other person for services rendered
in respect of such business.

96. (1) Notwithstanding auything in section ninety-eight any Remuneration
agreement in respect of business connected with a mortgage OF mortguges and
uegotinting or procuring an agreement for a loun shall so fur as it JLEcHatng &e.

loana not to
provtdes for the payment of remuneration of the solicitor for his eaceed that

services in respect of such business greater than the remuneration Jereuador,
prescribed pursnant to section ninety-four be void. .57

(2) The provisions of section twenty-seven shall extend and apply Orders o be
to any general order under this Division as though such general order B o
were made by the Court or Judges thereof only. Purilament.

5. 8. 8,

(3) So long as any general order under this Division is in gomp-44 245
force the taxation of bills of costs of solicitors shall be regulated ik & 40 8
thereby. ' No. 6 5. 2140

: Effcet of order
na to taxaticn.

9%7. (1) Aoy solicitor to whom elther alone or jointly with any n, .o
other person & mortgage is made or the firm of which such solicitor is comp. ib.s. %
a member shall (subject in the case mentioned in paragraph (z) here- g’h:mgkc
under to the provisions of any general order under the precedmg whero mor:gase

sections of this Division 'e entitled to receive for all business trans- iy

acted and acts done by such golicitor or firm. in— gmf ‘:s b o
() negotiating for or procuring an agreement for the loan ; Vﬁcgp% 28.2;
(b deﬁucmg und investigating “the title to the property and  WTewse,

{¢) preparing and completing the mortgage—

all such usnal professional charges and remuneration as he or they
would have been eutitled to receive if such mortgage had been made to
a person not a solicitor and such person had retained and employed
sach solicitor or firm to transact such business and do such acts.

This sub-section applies only to loans and mortgages made after
the commencement of this Act.

(2) Aay solicitor to or in whom cither alone or jointly with any Rignt et -
other person any mortgage is made or is vested by transfer or o T mortgage
transmission or the firm o;t which such solicitor is a member shall be I8 mede -

to recover couts
entitled to receive and. recover from the person on whose behalf the &
samme is dome or to charge against the security for ali busmess "’ & “;b N
Jfransacted and acts done by sach solicitor or firm subsequent and in s 20,
"relation to such mortgage or to the security thereby created ot the
property therein comprised all such asnal professmnnl charges and
remuneration.as he or they would have been entitled to receive > if
(@) such mortgage had been made to and had remained vested
in & person not a solicitor; and
(b) such person had retained and employed such solicitor or
firm to transact such busmess and do such acts.
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Supreme Court Thia sub-section applies to mortgages made and business transacted
4103 and acts done either before or after the thirteenth day of December
One thousand nine hundred and twenty-seven,
DIVISION 11, —AGREEMENTS BETWEEN SOLICITORS AND CLIENTS.
Powerfors 88. (1) Tt shall be competent for a solicitor to make an agreement
dienttongres  with his client, and for a clieut to make an agreement with his solicitor
amount of before or in the gourse of the transaetion of business done ot to be done

eelnitrerntion.

by such solicitor, whether as a solicitor, or in matters of conveyancing

8 . e : > o
Court Aos 1316 for the remuneration of the solicitor for his services in respect of
1'49;’45 vieo,  Such business, to such amount and in such manner as the solicitor and
e#4is.8  the client think fit, either by a gross sum or by commission or percen-

tage or by salary or otherwise, and it shall be competent for the solicitor
to accept from the client and for the clicnt to give to the solicitor

remnneration accordingly.(@

Agreement tobe g2) The agreement shall be in writing signed by the person to be
boun

e thereby or by his agent in that behalf.®

;‘;}emm may (3) The agreement may if the solicitor and the client think fit be
ivcludo or be made on the terms that the amount of remuneration therein stipulated
disburesements, foT either shall include or shall not include all or any disbursements
"% made by the solicitor.

Agresmont may (4) The agreement may be sued and recovered on orimpeached and
aside &0, set aside in the like manner and on the like gronuds as an agreement
{5 5. 98. not relating to the remuneration of a solicitor.

{a) The provisions of sections 482 and 484 of
the Crimes Act 1928 do not prevent a person
charged with a crimo from making sn agreoment
with his solicitor, pursuant io this section, for
remuneration, and if such agruement is made
the provisions of this Division apply, and the
client is deprived of his right to have a bill of
coats delivered and taxod.—In re Powling, 23
V.L.R., 273.

If an agreement between solicitor and client,
purporting te be for the payment by the client
of a gross sum for costs and charges, is in reality
in respect of costs and also of advances, it is not
within the provisions of this section, and delivery
of a hill of costa will be ordered.-~In re Dorig,
ex parte Vickery, 11 A LR, 97.

This section does not relate to agreements
between eolicitor and client as to the amount of
the solicitor’s profossional rem ation for work
wholly past. Such agreements are governed by
the rules of common law and equity.

A verbal agreement waa entered into between
a golicitor and client in respect of work to ba done.
After the completion of the wock, disputes arose
aa to the terms of the agroement and the amount
of remuneration the sclicitor was entitled to.
In order to obtoin his popers the client paid,
under protest, the amount demanded. Sabse.
quently, the relationship of solicitor and client
having terminated, in corsideration of the
solicitor making a refund and agrecing to assist
in some other proceedings, the client executed
s rmelease under seal releasing the golicitor
from all elaims and dermands and from delivering

& bill of costa.

Held, the rolease was not an agreement to pay
the solicitor a lump sune for work wholly past,
and wus an anawer to wn application by the
client for an order for the delivecy of a bill of
costs,—Bear v. Warman, 1912 V.L.R., 202

An agreement by s solicitor with his client
to conduct the proceedings in an action withouot
expenso to the client, in cousiderstion of a pro-
mise by the client to pay to the solicitor, or to
allow bim to rotain, ono-hali of any money that
may be recovered in tho sction; and an agree-
ment by a solicitor with his client to conduct
the proceedings in an action, in consideration of
a promise by the ciient to pay to the solicitor,
or allow him o retain, one-hali of any money
that may be recovered in the action irrespective
of any costs that may bo recovered from the de-
fendant, are both champertons agresments, and
neither is an agreement within the meaning of
this seotion. The Court has powet to order the
plaintiff's solicitor to pay the defendant’s costs
where it is satisfiod that the action would not
have been brought but for such solicitor’s mia-
conduct ; and it is misconduct on his part to'
enter inte a champertons agreement with his
client.—Reilly v. The Melbournse Tramway and
Omnibus Company Limiled, 19 V.L.R., 46},

(6) This and the eucceoding section do not
invalidate agresments for epecial remuneration
not in writing which would have been wvalid
without the Act.—Re Barreft, ex parte Male, 14
V.L.R., 153.
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(5) Such an agreement® shall not affect the amount of or any supreme cowt
rights-or remedies for the recovery of any costs recoverable from the J%1010 484
client by any other person or payable to the client by any other person, of thica partien
and any such other person may require any costs payable or récoverable 33 %8 ¥ict.
by him to or from the client to be taxed according to the rules for the ™
time being in force for the taxation of such costs unless such person has
otherwise agreed : Provided slways that the client who has entercd
into such agreement shall not be entitled to recover from any. other
person under any order for the payment of any costs which are the’
subject of such agreemeut more than the amount payable by the client
to his own solicitor under the same, :

(6) Nothing in this Division shall be construed to give validity pronitition of
to any purchase by a solicitor of the interest or any part of the Sieitons
interest of his client in any snit action or other contentious proceeding . « 95
to be brought or maiotained, or to give. validity to any agreement Ly
which o golicitor retained or employed to prosecute any suit or action
stipnlates for payment only in the qvent of success in such suit action
or proceeding. : ' -

_ 90. A solicitor may a.ccetpt from his client and & cliend  may Seourity may be
give to his solicitor security for the amount to become due to the mahier ot
solicitor for his costs fees charges and disbursements and for interest m»s be charged.
on such amount, but so that interest is not to commence till the amount ™ *%°

due is ascertained either by agreement or taxation. A solicitor may

charge interest at Six pounds per centumn per annum on-his disbursements

and costs from the expiration of one mounth from demand {rom the

client. And in cases where the same are payable by an infaut or out of

a fund not presently available, such demand may be made on the parent

or guardian or the trustee or other person liable,

Parr VI -~MI1SCELLANEOUS PROCEEDINGS,

DIVISION 1.—SPECIAL PROCEEDINGS RELATING TO AGREEMENTS
BETWEEN SOLICITORS ANT CLIENTS.

. 100. If it appears to the Court or a Judge upon motion by the client powor upon
that he was induced to enter into an agreement made in pursnance of Hoaen i
the provisions of Division eleven of Part VIL of this Act by frand or betweensolioitor
misrepresentation of the solicitor the Court or Judge may upon proof traud so.
thereof order such agreement to be cancelled, or may direct any guestion ¢ 97
of fact to be decided by & jury in the same manuer as a Court og Bquity #&5 s
might prior to the passing of The Judicature Act 1888 have
divected o question of fact to have been decided by & jury; and the
Court. or a Judge may give all such directions neeessary or proper for
the purpose of carrying such orderinto effect or otherwise consequential

thereon as to the Court or Judge may seem fit.

101, If it appears to the Court or a Judge thereof upon motion provision in cuse
by the client that the solicitor has beeu guilty of default negligence Stifteutt
delay or other improper conduct in the performance of his dutiés under delayon pust of
any such agreement, the Court or Judge shall have power to order the 3, o s
caucellation of the agreement,'and to give all such directions necessary ss& s vict,
or proper for the purpose of carrying such order into effect or otherwise & %° ™

conseguential thereon as to the Court or Judge may seem fif.

{0} Thin section only applics as between solicitor and client, and not between party and party:—
Aitken v. Edérshank, 7 ALT, 16. - -, - ) -
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of the death or

108. Where a solicitor bas ade any such agreement with his client
and anything has been done by such solicitor under the agreement and

Provisionin case before the agreement has been completely performed by him such

incapacity of the solicitor dies or becomes incapable to act, the amount due in respect of

solicitor.

33 & 34 Vict.
o. R a. 13,

Apgreeinenta by
be exempt from
taxation.

I5. 2. 100.

b, 5. 15,

Taxation of bills
within o month,
Ib s 101,

The Comman
L Procedure
Stat. 1365

1. 3BT,

8 & 7 Vict.

¢ 738 37,

the past performance of the agreement shall in case of dispute be ascer-
tained by taxation ® and the Taxing Master in ascertaining such amount
shall have regard so far us may be to the terms of the agreement, and
payment of the amounnt fonnd to be due may be enforced in the same
'mzlllnner a8 if the agreement had been completely performed by the
solicitor, :

108. Except as hereinbefore provided, the bill of a solicitor for
the amount dne under any such agreement shall not be subject to
any taxation.®

DIVISION 2.—BILLS OF COSTS(®) —~TAXATION.

104. Upon the application of the party chargeable by any bill-of
fees charges or disbursements delivered or sent to ov left for him by a
solicitor or the executor administrator or assignee of such solicitor
or the trustee of his estate within one month of snch bill being so
delivered sent or left or with the written conseut of such solicitor or
his exeentor administrator assignee or of such trustee after such
month an appointment for taxation of the same may be obtained as
of course und without order of « Judge from the Taxing Master in
every case including conveyancing lunacy and criminal business and
though the business or part of the business contained in such hill
hag not been fransacted in the Court;© and thereupon such bill and

{a) I'n re Powling, referred to in note (e) to
gection 98.

(b} A solicitor should be allowed for * ordinary
attendances ” in all cases where his own personal
akill and knowledge or the personal skill and know-
lodge of his clerk may be involved, and the T&xing
Qfioer in disallowing charges for ** attendance ’
should apecify special reasons for such disallow-
anoe,

A solicitor who takes a mortgage from his client
to himself cannot charge the client for the coats of
preparing the same unlesa the client has agreed to
pay such costs (but see now section 07).

Where o solicitor hands moneys to the client
for the purpose of the client himself applying them
in a certain way, he is not entitled to charge for the
same in his bill of cﬁita si.? djsllzurse;:lenta, 8ECRY
where the solicitor himself applies the money to
the partioular purposes.—{n re Eowbolham, ex parte
Skinner, 22 B.L.R., 135,

The Adelside solicitora of = plaintiff who
resided in South Australia employed a firm of
solicitors in Mebourne to conduct an action in
the Supreme Court of Victoria against two
defendants, Oue of the defendants indorsed
upon his entry of appearance a notice, under
Order LE V., rule 29 {(a) of the Rules of the Supreme
Court 1916, that he intended to proceed under the
apecial soale of costs in Appendix N. Judgment
in the action was en for the deferdants,
The Melbourne firm rendered to the Adelaide
aolicitors a bill of costs eontaining charges for
work done in conducting the litigation against

both defendants jointly. The Taxing Master
held that tho bill was not taxable under the
special seale,

On a summons to review the taxzation,
ing to have been taken out on beha.L? o
pizintiff and of his Adelaide solicitors.

d1eld, that the solicitora were the proper persons
to procure the review of the taxation and that,
the indorsement being by one of the defendants
only, the bill was not taxable under the special
scale.—In re Maddock Jamieson and Lonie, 1927
V.L.R,, 410.

So¢ Hayes v. Jones, noted to section 10 of the
Legal Profession Practice Act 1928,

(¢} A bill of costs for work done’ as a parlia-
mentary agent is taxable under this section.—-Ex
parie Hopking, 3 V.L.R, (L.}, 115,

A solicitor i3 bound by the bill of costs
which he delivers to his client, whether it is signed
or not.—in re Hopkins, 17 V.L.R., 85,

A solicitor delivering a bill of costs is not al-
iowed to substitute another, unless the delivering
of the first bill has been clearly and legitimately
conditional or accompanied by a distinet inti.
mation that ench bill is not that of which payment
is sought, and ja incomplete, and subjeot to amend-
ment.—1b,

8ee In re A.B. (a solicitor), ex parte Davies, 29
V.L.R., 111, referred to in note (¢) to section 92,

A policitor when delivering his bill of costs
to a olient Is not entitled to withdraw the bill if not
paid, and to send in & correoted account oaless he
at the timo of delivery of the first bill mokes clesr

o~
the
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the demand of such solicitor exeentor administrator assignee or trustee Supremo
shall be taxed and settled by snch Taxing Master without any money 44191
being bronght into Court; and the Court or a Judge thereof shall

restrain such solicitor or exeeutor administrator or assignee of such

solicitor or the trustee of his. estate from commencing any action or

suit touching such demand pending such taxation ; and the costs of

such taxation shall as hereinafter provided be paid according to the

event of such taxation.

. 10B. In case no sueh application as aforesaid has been made mususion atver
within such month as aforesaid and no such consent has been given, then evementh.
it shall be lawful for the Court or a Judge thereof, either upon the o & 1
application of the solicitor or the exeeutor administrator or assignee of Lo Proctire
the solicitor or the trustee of his estate whose bill has-been so delivered 5 inees. B
sent or left as aforesaid or npon the application of the party chargeable g Y e
by such bill, with such divections and subject to such conditions as
the Counrt or Judge making such reference thinks proper, to refer such
bill and the demand of such solicitor or execntor administrator or assignee
of such solicitor or the trustee of his estate thereupon to be settled
and taxed by such Taxing Master @ and in case any such reference
ag aforesaid is made on the application of the party chargeable hy
such bill, then without any money being brought iuto Court; and
snch Court or Judge may restrain such solicitor or the executor
administrator or assignee ¢f such solicitor or the trustee of his estate
from commencing or prosecuting any action or suit tonching such
demand peoding such reference npon such terms as are thought
fit: Provided always that no such reference as aforesaid shall be Tasationatier
directed upon an application made by the party chargeable with such Pelvemonthe.

to the client that the charges in the delivered bill
are not enforceable.—In re Michie, 24 V.L.E., 40,

After services had beon completed, it was
verbally agreed between solivitor and client that
o detailed bill of costa should not be delivered. No
particular lump saum wes then mentioned. There-
after a bill for & lump sum was delivered, No
aﬁplicu.tion to tax was made within 2 month, or at
all,

Upon complaint before justices to recover the
amountd of the bill, the:defendant relied as o
defence upon non-delivery of a ** taxable™ bill.
The complainant then replied waiver, stating the
above vorbal agreement. The defendant did 'not
amend his defence, or deny’ the waiver, No evi.
dence of the waiver was given by, complainant,
The justices ultimately made an order for the
amount of the bill.

Held, that the order was right,—Sharp v. Dane, '

9 A LR., 155,

Where A., & eolicitor, and B. expresly
agread that A'e bill of costs should be paid by B.
subject to adjustment, but that such adjustment
was not to inolude taxation, and B. did pay A.'s
bill: Held, that, in the absence of exceptional
circumstanees, under this and the next section,
As bill could not be referved for taxation.—In re
Brodribb, Crisp, and Lewis, 1 V.R, {L.), 214

A notice of appeal from an order astiing
aside the service of & writ, on the ground that the
defendant was out of the jurisdiction, was served
on the solicitor who had represented the defendant.

voL. v.—58"

During negotiations, the solicitor for the defendant
wrote that he had no authority to accept service
of the notice, and the solicitor for the plaintiff
subsequently abandoned the appeal, and agreed
to pay the dofendant’s tagxed costs. The appeal
coming on for hearing, the plaintiff did not appear,
but counsel appearead aa for the defendant, and the
appeal was dismissed with costs to be taxed.
Held, by Williame and Hodges, JJ. (&’ Beckett, J.,
dissenling), that the costs incurred by the solicitor
who appeared as for the defendant werc not the
defendant’s costs, and thet the Tazing Officer
should, on taxzation, under the order on sppeal,
have dissllowed all costs.—Pearce v, Tower Manu-
Jacturing and Novelty Co, (No. 2), 2¢ V.L.R., 767.
* {a) A bill of costs will be ordered to be delivered

- under the Act only in cass where a bill, if deli.

vered, could be referred to taxation, and where a
bill has been paid and more than a year has after-
wards elapsed, it cannot be ordered for taxation.
—In re Chambers, ex parte Speed, 6 A LT, 125,
The Supreme Court has power to refér to the
Texing Master for tazation a bill of costs a5 be-
tween eolicitor and client, although most of the
work charged for in the bill was done in the police
court, and there i8-no scals of ecosts in the police
court. The right to taxation is determined not, by
the partioular Court in which the services were
rendered, but by the fact that the person who does
the work ia a solicitor, and as such amenable-to
tho summary jurisdiction of the Court.—Ex porie
Beck, 21 V.L.R., 362. : <
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bill after a verdict has been obtained judgment signed or a writ
of inquiry execnted in any action for the recovery of the demand
of such solicitor or exeentor administraior or assignee of such solieitor
or the trustee of his estate or after the expiration of twelve months®
after such bill has been delivered sent or left as aforesaid, except in
special circumstances to be proved to the satisfaction of the Court or a
Judge thereof to whom the application for such reference is made.

108. Upon every such appointment or reference if either the
solicitor or executor administrator or assignee of the solicitor or trostee
of his estate whose bill has been delivered sent or left or the party
chargeable with such bill having due notice refuses or neglects to attend
such taxation, the Taxing Master may proceed to tax and settle such bill
and demand ex parte; and in case any appeintment or reference as afore-
said i3 obtatned or made upon the application of the party chargeable
with such bill or npon the application of such solicitor or the executor
administrator or asgignee of snch solicitor ov trustee of his estate and the
party chargeable with such bill attends upon such taxation, the costs®)
of such appointment or reference shall, except as hereinafter provided
for, be paid for according to the event of such taxation (that is to say):
if such bill when taxed is less by a sixth part than the bill delivered
sent or left,® then such solicitor or executor administrator or assignee
of such solicitor or trostee of his estate shall pay such costs; and if such
bill when taxed is not less by a sixth part than the bill delivered
sent or left, then the purty chargeable with such bill making such appli-
cation or so attending shall pay such costs. And every order to be
made for obtaining such appointment or such reference as aforesaid
shall direct the Taxing Master to whom such reference is made to tax
such costs of such appointment or reference to be so paid as aforesaid,

. aund to certify what upon such taxation is found to be due to or from

such golicitor or executor administrator or assignee of such solicitor or
trustee of his estate in respect of such bill or demand and of the costs of
such appointment or reference (if payable) : Provided always that the
Taxing Master shall in all cases be at liberty to certify specially any
circumstances relating to snch bill or taxation; and the Court or Judge
shall in all cases be at liberty to make thereupon such order as such
Court or Jndge thinks right respecting the payment of the costs of such
taxation : Provided also that where such reference as aforesaid is
made as hereinbefore provided, then the said Court or Judge shall be at
liberty (if it is thought fit) to give any special directions relative
to the costs of such reference : And provided further that the Court or
Judge may make such order for the delivery by any solicitor or the
executor administrator or assignee of any solicttor or trustee of his
estate of such bill as aforesaid® and for the delivery up of deeds

{6} Where & party proceeds to tax his costs afier
the lapse of one year since the last proceedings in
the action, he must give the other side one month’s
notice of his intention to prooeed with such taxa.
tion,—ZLonergan v. Divon, 28 VL.R., 8; and see
Bank of Australasia v. Whilehead, 24 V.L.R., 308.

(5) Where, upon an order for tazation as be-
tween sclicitor and client, more than one.third of
the bill waa taxed off, the Court, npon that ground
alone, geve to the client the costs of the summons
wnd order for texation.—iIn re Hardy, 7 V.L.R.

(L.}, 450,

(¢) Where several bills are referred together for
taxation under an appointment obtained within &
month afier their delivery, a bill struck off alto-

ther, on the ground that it had been paid, is to

e computed in ascertaining whether one-sixth is
disallowed.—Re Phelps, 6 V.L.R. (L.), 417.

{(d) Under this section the Court has discretion
1o refuse to order the delivery of a bill of coata—
Bear v, Waxman, 1912 V.L.R., 202
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documents or papers in his custody possession or power or otherwise Suprems
tonching the same in the same manner as has heretofore been done ag C%r 41918,
regards such solicitor by such Court or Judge where any such business

had been transacted in the Court.®

10%. In taxing any bill for preparing or drawing any deed con- 8t ana

hility to

tract case or other document, it shall be lawful for the Taxing Master b bostec.
and he is hereby required in estimating the proper sum to be charged #.e. 104.
for such transaction to consider the skill and labour properly employed Fos Sommen
and the expense and responsibility incurred in the preparation thereof. e85

108. Where any person not the party chargeable with any such mird parties

applying foe

bill within the meaning of the provistons hereinbefore contained saxation.
is liable to pay or has paid such bill either to the solicitor his 72.s 108,

exeentor adninistrator or assignee or the trustee of his estate or to the

b« 282,
7 Viet.

party chargeable with snch bill as aforesaid®it shall be lawful for such &3ve g5

person his execator administrator or assignee or the trustee of his estate
to make such application for a reference for the taxation and settlement
of such bill as the party chargeable therewith might himself make; and
the same reference and order shall be.made therenpon and the same
conrse pursued in all respects as if such application was made by the
party so chargeable with such bill as aforesaid : Provided always that
in case such application is made when under the provision herein con-
tnined o reference is not authorized to be made except nnder special
circumstances, it shall be lawful for the Court or Judge to whom
such application is made to take into consideration any additional

special circumstances applicable to the person makinlﬁ such application,
e

although such circumstances might not be applica

to the party so

chargeable with the said bill as aforesaid if he was the party making

the application.

109. It shall be lawful in any case in which a trustee execntor or biaagainst

truatees or

administrator has becoma chaygeable with any such bill as aforesaid for (reecars

a Judge of the Court if in his discretion he thinks fit, u

n the applica- w. +. 100.

tion of & party interested in the property@ out of winch such trustee Io. » 8%.
executor or administrator has paid or is entitled to pay such billi® to 5% &
refer the same and such solicitor’s or executor’s administrator’s

{4) For form of order, where the plaintiffs
changed their soliciiors who had a lien on their
client’s papera for costs, see Fallingham und others
v. Viclorian Railways Commissioners, ¢ AL.R.
(C.N.), 33.

{b) A client paid to trustees a aum of money to
Le applied by them (inter alia) in pryment of coats
due to his solicitora. The solisitors delivered to
the truatees a bill of costs, Held, the trustees
wero not cntitled to have the bill taxed.—In re
Bennelt and Attenborough, 2 V.R. (L.), 203.

On the compromise of an action tha defen.
dant agreed to pay the taxod costs 'of the plain.
tiffs as between solicitor and client,

Held, that this was not a contract of indemnity,
and that on such a taxation bthe only charges
which ghould be allowed are those' which the party
would have been compelled to pay bis own
solicitor, and which fair justice to the other party
permittad.

Held, thot charges for briefing two counsel on
interlocatory proceedings snd for dmwing plead-

ings, &c., where the client was not warned that
these charges might not be allowed on taxation
were unreasonable, and shoold not he allowed.
~8mith v. Smith, 1906 V.L.R., 73,

{¢) Where administration of an intestate
estate has been granted, s person who has un-
successfully propounded an alleged will of the
intestate, but whose coste have been ordered to
be paid out of the estate, ia not a “ party inter-
ested in the property ¥ within the meaning of
thia section, and is not entitled to apply undor this
section to hove the adminiatrator’s bill of costa
referred for taxation,—In re Jones, 5 ALR.
(C.N.}, 41,

{d) A solicitor acting for executors delivered
& bill of costs smounting to £39 2. ¢d.; the bill
contained an offer to reduce such amount by £5.
The residuary logates obtained an order for
taxation, :

Held, that the order for tazation should be to
tax the full amanmt of the bill, and not the re-
duced ‘amonnt.~-In re Passenger, 26 V.L.R., 194.
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or assignee’s demand or the demand of the trustee of his estate
therenpon to be taxed and settled by the Taxing Master aforesaid,

with such directions and snbject to such conditions as such Judge
thinks fit, for the payment of what may he found due and of the costs
of such reference to or by such solicitor or the executor administrator
or assignee of such solicitor or the trustee of his estate by or to the party
making the application, having regard to the provisions herein contained
relative to applications for the like purpose by the party chargeable with
such bill s0 far as the same are applicable to such cases; and in
exercising such discretion as aforesaid the said Judge may take into
consideration the extent and nature of the interest of the party making

such application :

Provided always that where any money is so

dirccted to be paid by such solicitor or the executor administrator or
assignee of such solicitor or the trustee of his estate, it shall be lawful
for such Judge (if he thinks fit) to order the same or any part

therecof to be

paid to such trustee cxecutor or admiuistrator so

chargeable with such bill instead of being paid to the party making
such application; and when the party making such application
pays any money to such solicitor or executor administrator or
assignee of such solicitor or the trustee of his estatc in respeet of
such bill, he shall have the same right to be paid by such trustec

execntor or administrator so
solicitor or executor sdministra

trustec of his estate had.

Deljvary of bill
$o third parties.
Ib. 5. 107.

Tha Common
Law Procedurs

hargeable with such bill as such
ér or assignee of such solicitor or the

110. For the purpose of any such reference upon the application
of the person not being the party chargeable within the meaning of the
provisions of this Act as aforesaid or of a party interested as aforesaid,

Law Procadure, i, shall be lawful for the Court or a Judge thereof to order any

8 & 7 Vict.
©. 738 40,

such solicitor or the executor administrator or assignee of any
such solicitor or the trustee of his estate to deliver to the party making

such application & copy of such bill upon payment of the costs of

such copy.

Ra-taxalion.
b, 5, 108,
T4, +, 395.
Th, 8. 40

111 No bill which has been previously taxed and settled either
under an appointment or order of reference shall be again referred,
unless under special circumstances the Court or Judge to whom such
application is made shall think fit to direct a re-taxation:

Provided

nevertheless that where a bill of costs has been taxed, an order
for review® of the taxation may subject to compliance with any
Ttules of Conrt in that behalf be made upon swnmons to show

Review of-
taxation.

cause by & Judge; aund it shail be lawfal for such Court or Judge
(in case he thinks fit) therenpon to direct the Taxing Master to

review and correct such taxation;® and whether the order applied
for be granted or refused, the costs of the application shail be in all
cases in the discretion of the Conrt or Judge.

{a} The Court will not direct a review of taxa.
tion at the instance of the solicitor, where he has
allowed more than twelve months to elapss,
and further steps to be taken based on the re-
sults of the taxation, hefore making his appli-
cation,—Re Phelps, 6 V.I.R. (L.}, 344,

{4} * Ro-tazation” and '“review and correo.
tion of taxation ! in sections 111 and 112 are vot

synonymoua torms ; nor does the lntter include
the former.

There is no power to make an order under
section 111 for roview of taxation of a bill of
costs oh tho application of a stranger to the bill,
even though he be a party interested in the pro-
perty out of which the bill was paid.

The assignee of trust property out of which a
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112, The payment® of any such bill as aforesaid shall in no case Suprems
preclude the Court or Judge from referring such bill for taxation, if the {75 4 1916
specinl circumstances ‘of the case in the opinion of such Counrt or Taxationofbin

Judge appear to require the same, upon snch terms and conditions and

after payment.
Lhe Common

subject to such directions as to such Couwrt or Judge seem right:(} Zaw Procedure.

Star. 1866 #, 308,

Provided always that the application for such réference is made within gg; vig,

twelve months after payment

¢ 738 41

113. The Taxing Master may in any case request and receive Awmistanceof

ather officers.

the advice and assistunce of any officer of the Court on or in connexion . ;. 110,

with any snch taxation as aforcsaid.

Ib, 4. 307,
Ih. 9. 42,

114. All applications‘*i) made under this Act to refer any sach bill Apelications for

tax:

as aforesaid to be taxed and settled and for the delivery of such bill and costsbow tobe

made.

for the delivery up of deeds documents and papers shall be made in the "7,
matter of such solicitor; and upon the taxation or re-taxation and 7. w0
settlement of auy such bill the certificate of the officer by whom such . e 4.
bill has been taxed shall (unless set aside or altered by judgment StocawS,
or order) be final and conclusive as to the amount thereot; and final,
payment of the amouut certified to be due and directed to be paid

may be enforced according to the-course and
and it shall be lawful for such Court or o

ractice of the Court;l®
ndge thereof to order

judgment to be entered np for such amount with costs unless the judaement may
retainer is disputed or to make such other order thereon ng euch beedtered.

Jndge deems proper.

solicitor’s bill of costs had, after taxation but
ptior to the assignment, been paid ook ocut o
summons ealling upon the soliciter *to show
conae why his bill should not be again referred
to the proper oficer for review and correction
of his previons taxation.”

Held, by Hood, J. {who dismissed the sammona),
that the assignee avas not & porty interested in
the properiy out of which the bill was paid,

Held, by the Full Court (Madden, C.J., and
Holroyd, y.; a'Beckett, J., dissenting), on appeal,
that the summovs was rightly dismissed, inas-
much 23 {a) the summons was & summaons for an
order to review taxation, and not for an order
for re-taxation, and (§) an order to review taxa-
tion could not bo made on the application of &
stranger to the bill. .

Held, further, that, innemuch as at the date of
the hearing more than twelve months had clapsed
since the bill had been paid, the defect could not
be cured by dmendment.—Re Isancs, ex purte The
Original Monl de Piete Limited, 1905 V.L.R., 585.

(@) In ordor that there may be such a pay-
ment of & bill of costs, a3 to constitute a settle.
ment the money most be paid afler the bill is
delivered and after there has been an oppot-
tunity for the client to investigate the items in
it.—Ex parie Beck, 21 V.L.R., 362,

{#) Large items in a bill of costs, which them-
selves require explianation, afford eufficient evi-
dence of specis]l circumstances to enable the
client to obtoin en order for taxation of the bill
after payment.——~In re Benneit, 3 V.. (L.), 220,

Tha Court has power to order delivery of
his bill by a solicitor, whether or not it has been

id, and whether or net it is one which it would

vo jurisdiction to rofer to taxation.—Duffest
v. MeEvoy, 10 App. Cases, 300.

{¢) This proviso is an absolute bar to taxa-
tion after the expiration of twelve months from
payment ; but, paid within twelve months
preceding the application, specisl ecircumstances
may induce the Court to have the bill taxzed.—
In're Hardy, 7 V.L.R. (L), 266; end see Re
Isaacs, ex parie The Original Mont de Piete Limiled,
referred to in note (b) to preceding section.

(d} An application for leave to have costs tazed
and for delivery up of documents may bo made
on summtons,—Falkingham ond others v. Viclorian
Railwayes Commissioners, 4 ALR. (CN.), 33.

{¢} The Court csn order that judgment be
entered up for tho amount certified in an allocatar,
where balance ia found to be duo by the solicitor,
~—In re Hardy and Madden, ex parte Mclver, T
V.LR. (L), 324.

The power given by this section to order
judgment to be entered for the amount of 2 tazed
bill of costs applies only to cases where the bill has
been referred for texation by order of the Court
or a Judge, and does not apply to cases where the
bill has been taxed by sppointment without an
order of the Court or a Judge. Where an appli-
cation under this eection is improperly beaded,
the irregularity is merely a matter for amendment.
—Neighbour v. Russell, 23 V.L.R., 459,

{f) Where a olient has obtasined the common
order to tax he cannot; by baldly etating that he
disputes the retainer, deprive the Court of its
jurisdiction to make an order under this sention.

~In rs Woolf, ex parie Spillone, 16 AL.T., 134.
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DIVISION 3.—PROCEEDINGS BEFORE THE CHIEF CLERE.

Supreme | s 116, Any Judge of the Court may (subject to any general Rules
2. of the Court) order what matters and things shall be investigated by

[ AN}

Fower toJudges and before the Chief Clerk, cither with or without the direction of a

motiermchallbe Judge during their progress, and what matters and things shall be
m:msel{rmad heard and investigated by the Judge himself, and particularly if any
et ene Judge so orders, the Chief Clerk shall take such acconnts and make
The Judicatwre SUCh inquiries as under the practice of the Court existing before the
sy passing of The Judicature Act 1883 have nsually been or might have
o.80s.2. ~  been prosecuted before the Master-in-Equity, and settle draft convey-
ances mortgages settlements leases conditions of sale or other instru-
ments; and the Judge shall give such aid and directions in every or
any such account; or inquiry as he thinks proper, buf subject nevertheless
to the ri%rht hereinafter provided for the suitor to bring any particular

point before the Judge himself.

Power o Obief 118. The Chief Clerk shall, for the purpose of any proceedings
advertioomenta directed by any Judge to be taken before him, have full power to issue
{aminister aaths gdvertisements to summon parties and witnesses to administer oaths

s . to take affidavits to receive affirmations to examine parties and
f:*-“- witnesses vivd voce and to receive evidence upon affidavit.®
. 6 30,

Parties &o. not 117. Perties and witnesses so summoned shall be bound to attend
abtending liable . .

wprocesssc.  in pursuance of any such summons, and shall be liable to process of
Iboe 4, contempt in like manner as parties or witnesses are now liable o in
Ny case of disobedieace to any order of the Court, or in case of default in

attendance in pursuance of any order of the Court or of any writ of
subpeens ad testificandum, and all persons swearing or affirming before
any such Chief Clerk shall for any wilful and corrupt false swearing or
affirming be liable to the penalties of perjury.

Reouls of 118. The directions to be given by any Judge Tor or touching
Betorschiet  any proceedings before the Chief Clerk shall require no partienlar
ek vome,  form, but the result of such proceedings shall be stated in the shape

tormotshors  of 2 short certificate to the Judge signed by the Chief Clerk, and

i:fﬁf::\" shall not be embodied in a formal report unless in any case the Judge

15.5.48. sees fit 80 to direct, and when the Judge approves of such certificate

1. &.52 or report he shall sign the same in testimony of his adopting
the same.

No exceptions to 119, No exceptions shall lie to any certificate or report of the
Prriee e Chief Clerk although signed and adopted by the Judge; but any party
opinion of Judze ghall either during the proceedings before such Chief Clerk or within
point, © such time after such proceedings have been concluded and before such
16. 5. 11s. certificate or refport has been signed and adopted as may be prescribed
{,fj:_' g by the Rules of Court be at liberty to take the opinion of the Judﬁ

e
upon any particular poiut or matter arising in the course of the

(6) The samae rules apply to an examination the Chief Clerk, the deponent may be cross.
bafore the Chief Clerk as apply toanexamination  examined ae to any matter whioh is in issue in
in Court. Accordingly, whave an order has been  the inguiry or relevant to the issues of the inquiry,
made for the oroas-oxemination of o witness who  aud also as to his oredit.—Muir and others v.
gives evidenos by affidevit in an inquiry before  Harper and athers, 25 V.L.E., 534.
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roceedings or upon the result of the whole proceeding when it is Supreme
rought by the Chief Clerk to a conclusion.® P ‘ § Goure dct 1918
120. When any certificate or report of the Chief Clerk has been Certifieate

signed and adopted by the Judge, the same shall be filed by the adopieaty
gro er officer, and shall thenceforth be binding on all parties unless ﬂ.‘,‘i',l;‘,‘piﬂff;’“
ischarged or varied either ot Chambers or in Court, according to the juiee
natare of the case, upon application by summons or motion within such varied.
time as may be prescribed in that behalf by any Rale of Court; and 2-» VM7
nothing lerein contained shall prejudice or afféct the power of the det nswss 5o,
Conrt at any time to open any such certificate or report upon the same 15 %16 Viet.
or like grounds as any reporl. of the Master-in-Equity which had been ™
absolutely confirmed might before the eommencement of The Judica~

ture Aet 1883 have been opened.

DIVISION 4,—REFERENCES TO ARD BUSINESS BEFORE THR
MASTER-IN-EQUITY, '

121. No refercnce® shall be made by the Court or a Judge to the Notresh
Master-in-Equity except in cases in'which from some previous reference Futerin
in the canse or matter or in somc other cause or matter connected there- Fauits exceptio
with the Court or a Judge thinks it expedient to make such reference, before him and
and cxcept in any case in which it is expressly enmcted that o under ceriamn:
reference shall or may be made to the Master-in-Equity : Provided that 37
the Master-in-Bquity shall prosecute all business which at the com- 5 , o5
mencement of The Judicature Aet 1883 was depending before him, m.a 10
and also all the references which before the commencement of the
said. Act have been made under deerees or orders of the Court, or which
on or after that time have beeun or are made in relation to such excepted
matter a8 aforesaid and shall prosecute such business as nearly as may
be in the manner in which similar business is conducted in Judge’s
Chambers, save ouly that the Master instead of communicating directly
with the Julge is to report shoctly the result of his inquiries to the
Court.

122, In case a vacapcy occurs in the office of the Master~in- How tusiness
Equity before he has finally disposed of all canses and matters G vessncs.
depending before or referred to him, the same shall be procecded with 1.5 119,

wnd prosecnted before or as is directed by the Court. - B+ 2.

DIVISION 5.—ASSISTANCE OF ABSESSORS AND EXPERTS.

123. The Conrt or a Judge may in any cause or matter (other than a assesors.
criminal proceeding by the Crown) in which it or he thinks it expedient 2. ». 120,
80 to do call in the aid of one or more assessors specially qualified, and ;:‘;5?‘;’ ot
try and hear snch cauvse or matter wholly or partially with the assist- c ees s
auce of such assessors, but the Court or Judge shall not be boand by
the opinion or finding of awy such assessors. The remunerstion (if
any) to be paid to such assessors shall be determined by the Conrt or

. Judge.

{2) Where, in the administration of an estate  nelly, 18 VL.R., 70. |
under the direotion of the Court, a claim has been {M Bales of settled estates will be with the ap-
mode against the estate and adjudicated upon by  probation of the Chief Clerk in place of the Master.
the Chief Clerk, either party may take the opinion in-Equity.—In re Quinn, 10 V.L.R. {En.), 3386,
of the Judge on the adjudioation before the Chicf {¢) As to calling in & medical nasesgor, see
Clark hao mado bis certificate.—Godfrey v. Hen- Ferrier v, Ferrier, 3 ALR., 33.
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Supreme Court
Act 1915 ». 121.
Power to Judges
to toke og»inion
of coungel.

The Judicature
Act 1383 o, B1.
86 & 37 Vict.

c. 65 5. 40.

Pawer to obtain
agsigtance of
asocountanta
merchants e,
Ib.g, 128,

i, 5. 52

16 & 18 Viet.

¢ 804 &2,

Feca to couvnzel
&e.

fb. s 123,
FLAN S

26 & 87 Vict.
o, 68 5, 42,

Proceedings by
landlord where
no sufficient
digtress.

Supreme Covrt
Act 1915 5, 128,
15 & 16 ¥ict.

¢. 76 3. 210,

4 Geo. I1,
o 288 2

Lears voided
unless reliet be
sought within
six monthg after
oxecution.

124. The Court or any Judge thereof when sitting at
Chambers may require or receive the opinion of counsel for its or
hiz aid and assistance in the investigation of the title to an estate with
u view to an investment of money in the purchase or on mortgage
thereof or with a view to a sale thereof, or in settling the draft of a
conveyance mortgage scttlement conditions of sale or other instru-
ment, and in sach other cases as are directed by any Rule of Court,
but it shall be competent for any party to ohject to any opinion of any
such counsel when he deems it open to objection, and therecupon
the point in dispute shall be disposed of by the Court or by the Judge
sitting in Chambers according to the nature of the case.

126, The Court or any Judge thereof in such way as it or
he thinks fit may obtain the assistance of accountants merchants
engincers actuaries or other scientific persons the better to enable
snch Court or Judge to determine any matter at issue in any action or
procceding, and may act upon the certificate of such persons.

126. The allowances in respect of fees to such counsel account-
ants merchants engincers actnaries and other scientific persons shail
be regulated by the Taxing Master of the said Court, subject to an
appeal to any Judge, whose decision shall be final.

DIVISION 6.—ACTION FOR RECOVERY OF LAND. RELIEF FROM
FORFEITURE FOR NOT PAYING RENT.'®

127. In all ecascs between landlord and tenant as often as it
happens that one half-year's rent is in arrear and the landlord or
lessor to whom the same is due has right by law to re-cnter for the
non-payment thereof, such landlord or lessor may without any
tormsl demand or re-cutry serve a writ for the recovery of the
demised premises; which service shall stand in the place or stead
of a demand and te-entry. And in case of judgiment against the
defendant for non-appearance if it appears to the Court by
affidavit or is proved upon the trial in case the defendant appears
that half-a-year’s rent was due before the said writ was served,
and that wo sufficient distress was to be found on the demised
premises countervailing the arrears then due, and that the lessor
had power to re-enter, then and in every such case the lessor shall
recover judgment and exeeution in the same manner as if the vent
in arrcar had been legally demanded and a re-entry made; und
in case the lessee or his assignee or other person claiming or deriving
nnder the said lease permits and suffers judgment to be had .
and recovered ou such trial and execution to be executed thereon
without paying the rent and arrears together with full costs and without
proceeding for relief on equitable gronnds within six months after such
execntion execnted, then and in such case the said lessee his assignee
and all other persons claiming and deriving ander the said lease shall
be barred and foreclosed from all relief or remedy other than by

- appeal ; snd the said landlord or lessor shall thenceforth hold

the same demised premises discharged from such lease: Provided
that nothing herein contained shall extend to bar the right of

(a) Rolief against forfeiture waa held to apply between the Crown and ite tensats.—The King v.
Dals, 12 A.L.R., 549, ‘
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any mortgagee of such lease or any part thereof who is not in Supreme .
possession, s0 as such mortgagee within six months after such judg- frrt e 1éte.
ment obtained and exccution-executed pays all rent in arrear and all lessee may
costs and damages sustained by such lessor or person entitled to the fontns stter
remainder or reversion as aforesaid, and performs all the covenants and gXeruion pay
agreements which on the part and bebalf- of the first Iesse:a are and

ought t6 be performed.

128. In case the said lessee his assignee or other person claiming Lessee not to
any right title or interest of in or to the said lease within the tinc witnos
aforcsaad proceeds for relief in the Court, such person shall not have or f5yhentof rent
continue any stay of proceedings in the action for the recovery m.s. ien
of the land unless withia such- time or such enlarged time 2% Commen
as may be fixed by a Judge he brings into Conrt and lodges with the s 1865
proper officer snch sum of money as 1s due and in arrear over and above ;;51&;3;, Viet,
all just allowances (such snm m case of dispute between the parties c. 76s.211.
to be fixed by the Judge) and also the costs taxed in the said action 255 %
for the recovery of land, there to remain till the learing of the cause
or to be paid out to the lessor or landlord on good security subject to the
decree of the Court. And.iu case such proceedings for relief are taken
within the time aforesaid and after execution is executed, the lessor or
landlord shall be accountable only for so much and no more as he
really and dond fide without fraud deceit or wilfol neglect makes of the
demised premises from the time of his entering into the actual posses-
sion thereof ; and if what is so made by the lessor or landlord
happens to be less than the rent reserved on the said lease, then the said
lessee or his assignee before bhe is restored to his- possession shall

* pay snch lessor or landlord what the money so by him made fell short of
the veserved rent for the time snch lessor or landlord held the said

iands. .

129. If the tenant or his assignee "or other person claiming ot Tenans paying

.. N - Coy. - * » wend with coata
deriving under the said lease at any time before the hearing in proceedings to
such action for the recovery of the land pays ot ‘tenders to the e 8
lessor or landlord his execcutors or administrators or his or their 1, 5 17,
solicitor in that cause or pays into Court all the rent and arrears w.s s
together with the costs, then and in such case all further Eroceed- Tb.e. 4.
ings in the said action shall cease and be discontinued; and if such
lessee his executors administrators or assigns upon such proceedings
ag uforesaid are relieved, he and they shall have hold and enjoy
the demised lands according to the lease thereof made without any
"new lease.

130. Where the term or interest of any tenant now ‘or hereafter Action 1y

. . " : Tandlord inst
holding nnder a lease or agreement in writing any lands tenements or tenanthotiing

hereditaments for any term or number of years- certain or from year to oyerafter
year' has expired or been- determited either by the- landlord or getermination of
tenant by regular notice to’ quit, and such tenant or any one holding or g 5 199,
claiming by or under him refuses to ‘deliver up possession accordingly m. 4. 1s0.
after lawful demand in writing made and signed by the landlord or his Ib. e. 21
agent and scrved persenally upon or left at the dwelling-house or nsnal N
place of ubode of such tenant or persvu, and the landlord thercupon

proceeds by action for the recovery of such lands tenements or heredita-

ments, it shall be lawful for him to address s notice td-such tenant or
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Supreme person requiring him to give such security (if ordered by the Courtora

mf: g:f' Judge) and for such purposes as are hereinafter next specified; and

seaurity, upon the appearance of the party on an affidavit of service of the
writ and potice it shall be lawful for the landlord, producing the lease or
agreement or some counterpart or duplicate thereof and Eroving the
execation of the same by affidavit and vpon affidavit that the premises
have been actually enjoyed under such lease or agreement and that the
interest of the tenant has expired or been determined by regular notice
to quit {as the case may be) and that Eossession has been lawfully
demanded in manner aforesaid, to move the Court or apply to a Judge
at Chambers for a surnmons for such tenant or person to show cause
within a time to be fixed by the Court or Judge on a consideration
of the situation of the premises why such tenant or person shounld
not enter into a recognisance by himself and two sufficient sureties in a
reasonable sum conditioned to pay the costs and damages which are
recovered by the plaintiff in the action; and it shall be lawful for the
Court or Judge upon cause shown or upon affidavit of the service of the
notice of motion or summons in case no cause is shown to inake

tfrenantaball  the same sbsolute in the whole or in part, and to order such tenant

i’ﬁ;‘,ﬁ:ﬁt tobe O person within a time to be fixed npon a consideration of all the cir-

or the landlord. cumstances «to give such seenrity with such conditions and in snch
manner as are specified in the said notice of motion or summons
or sach part of the same so made absolate; and in case the
party neglects or refuses so to do and lays no ground to induce the
Court or Judge to enlarge the time for obeying the same, then the
lessor or landlord filing an affidavit that such order has been made
and served and not complied with shall be at liberty to sigh judgment
for recovery of such lands tenements or hereditaments and costs.@

#ho may take 131. All securities given as last aforesaid may and shall
.. 150, be taken respectively in such manner and by apnd before such

The Common  officers as the Court or a Judge directs but no action or other
Law Procedure . -
Star. 1865 proceedings shall be commenced uwpon any such security after

188 i the expiration of six months from the time when possession of
c.76%216.  the premises or any part thereof has actually been delivered to the
! Geo. IV. landlord.

At hearing 132. Wherever it appears on the trial of any action for the
Setason recovery of land at the suit of a landlord against a tenant that such
o e ey tenant or his solicitor has been served with due notice of hearing, the
lortmesne me udge before whom such cause comes on to be heard shail (whether
given. the defendant appears upon such hearing or not) permit the claim-
b, 4. 181. ant on the learing, after proof of his right to recover possession of the
o 5. wholeor of any part of the premises mentioned in the claim, to go into
Ib. 3. 2. evidence of the mesne profits thereof which accrued or might have

accrued from the day of the expiration or determination of the tenant’s
interest in the same down to the time of the judgment given or to some
preceding day to be specially mentioned therein; and judgment shall
be given upon the whole matter both as to the recovery of the whole or
any part of the premises and also as to the amount of the damages to be

{a) * I think thia ssction ought to be brought  templates a case where there is no dispute about
into operation only when it appears there is no  the tenancy.”—Per Hodges, J., Hopkins v. Eelly,
defence to the action. . . . This seotion con- 11 A.L.T,, 147,
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paid for such mesne profits ;@ and in such case the landlord shall have suprems
Judgment at the time hereinbefore provided not only for the recovery of w4« 1918.
possession and costs but also for the mesne profits found: Provided
always that nothing herein contained shall be construed to bar any
such landlord from bringing any action for the mesne profits which
accrne ‘from ‘the judgment or the day so specified therein down .
to the day of the delivery of possession of the premises recovered in
the action. ,

133. Nothing hercinbefore contained shall be constrned to S . of former
prejudice or affect any other right of action or remedy which landlords . s 192.
]:ossess in any of the cases hereinbefore provided for otherwise than T8 Gommon

ereinhefore expressly enacted. St 1385
. . . 16&18Viet,
134. Where an action is brought by any mortgagee his e s 218

heirs exceutors administrators or assignees for the recovery ‘of any & 355"

mortgaged lands tenements or hereditaments and no action is Actionfor
then depending for or touching the foreclosing or redeeming of such 5 merizaeen
mortgaged lands tenements or hereditaments, if the person having m.s.1ss
right to redecm snech mortgaged lands tenements or hereditaments - 186
and who appears and becomes defendant in such action at any JR> %"
time pending such action pays unto such mortgagee or in case of e 2021
his rcfusal brings into Court all the  principal moneys "and
intercst due on such mortgage and also all sach costs as have
been expended in any action upon such mortgage (such money for
]érincipa interest and costs to be ascertained and computed by the

ourt or by the proper officer by such Court to be appointed for
that purpose), the moneys so paid to such mortgagee or brought
into snch Court shall be deemed and taken to be in full satisfac-
tion and discharge of such mortgage; and the Court shall and may
discharge every such mortgagor or defendaut of and from the same
accordingly and shall and may by ovder of the same Court compel such
mortgagee at tho costs and charges of such mortgagor to assign or re-
convey such mortgaged lands tenements and hereditaments and such
cstute and interest as such mortgagee has therein and deliver up all
deeds evidences and writings in his custody relating to the title of such
mortgaged lands tenements and hereditaments unto such mortgagor
who Eims paid or broughf such moneys inte the Court his heirs
executors or administrators or to such other person or persons as he
or they for that purpese nominate or appoint.

135. Nothing in the last preceding section contained shall exfend Netio extend to
to any cage where the person against whom the redemption is prayed 37, 1o
(by writing woder his hand or the hand of his solicitor or agent to m. s 1as.
be delivered before the money is brought inte Court to the solicitor or Ib.s, 220.
agent for the other side) insists either that the party praying a'> =3
redemption has not a right to redeem or that the premises are chargeable
with other or different principal sums than what appear on the face of
the mortgage or are admitted on the other side; or to any case
where the right of redemption to the mortgaged lands and premises in

{a) After g forfeiture for h@ch of ooveno:nt in alease means profits niaybe recovered in an action
for the recovery of land under this section.—Hume v. Dodgshun, 9 V.L.R, (L.}, 83. !
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Supreme question in any action is controverted or questioned by or between

oure 5 different defendants in the same action; or shall be any prejudice to
any subsequent mortgage or subsequent incumbrance.

Tclief agatnzt 136. In the case of any action for a forfeitare bronght for non-

nonpayment  payment of rent the Court or 2 Judge shall have power npon metion or

?oir:tiso. summons o give relief in a summary manner, subject to the same

The Common bermS and conditions in all vespects as to payment of rent costs and
Law Procedure

S Procedirs otherwise as would formerly have been imposed by the Courtin the

& vie. exercise of its cquitable jurisdiction ;@ and if the lessee his executors
St . administrators or assigns are so relieved, they shall hold the demised
ad9a.46  lands according to the terms of the lease and withoat the necessity of

any new lease.

DIVISION 7.—REPLEVIN.

Writof replavin. 137. When any action of replevin has been comwmenced in the

ﬁ'ﬁ;g: Court, it shall be lawful for the plaintiff therein to sne out of such
weievie. Court o writ, to be called a writ of replevin, directed to the sheriff
¢ 18012 requiring him to replevy the goods and chattels under distress; and the
ot Court is hereby anthorized to issue sueh writ, which shall be in the

form contained in the Fourth Schedule to this Act and shall have the
same effect as any process or proceedings for such purpose heretofore
in use; and the said sheriff shall 1o ecases not otherwise by luw
provided for upon good security (by the bond of the plaintiff and two
responsible persons as sureties conditioned to prosecute the suil with
effect and without delay) being given fo him cxecute such writ and
return the said writ with a correct and proper statement indorsed
thereon of the manner in which the same has been executed or the
" canse why the same has not been execated to the Court within a
reasonable time next after such writ has been delivered to him:
Provided always that the value of the property so distrained shall
be ascercained by the said sheriff in like manner as the value of goods
distrained is now ascertained in taking security in replevins; and that
the said Londs shall be assignable under like cirenmstances and in like
manner and shall be available to the assignee thereof as by law now
anthorized and directed with reference to bonds in replevin,

DIVISION 8.~—SERVICE OUT OF THUFR JURISDICTION.

138. The Rnles of Court in the Fifth Schedule to this Aect shall
:és to all matters to which they extend regulate the proceedings in the
ourt,®

Provision as to
service out of
the jurlsdiction.
Supreme Court
Act 1922 ¢, 3,

Fifth Schedute,

(%) Ses gections 127-12¢. An injunction to
restrain proceedings before justives in petty ses-
sions for the recovery by s landlord of possession
was refused where the hearing before the justices
had been coneluded but the decision had not been
given.—itchell v, Spong, 24 V.L.R., 685.

(&) A cause of action under the former section
was held to mean the particular act or omission
cansing the injury complained of, not every
material fact to be proved in order to enable
%heL. la%ntg‘ﬁ to succeed.—In re Chidzey, 1920

. . D68,

For a ouse in which it was held there was a
breach within the jurisdiotion of a contract, gee
Wainwright and Song Pty. Iid. v. Gibson, 1921
V.L.R., 8.

As to the practice under the seotion, see

. MeCQoll v. Peacock, 1924 V.L.R., 102,

A plaintiff applied for and was granted leavo
to serve & writ out of the jurisdiction, in Paleatine,
& couptry under British mandate. Later, the
potitioner applied for an order for substituted
service on the ground that the whereabouts of
the defendant in Palestine were unlknown save to
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139. The power to make Rules of Court conferved by

Supreme Court
Part 11, Act 1920 4. 4.

of. this Act shall include power to'alter annul or add to the Rules hower to make
in the Fifth Schedule to this Act and to make any other rules for Rulesrelting

regulating service out of the jurisdiction of the Court.

to forelgon
procedure,
Fitth Schedule.

DIVISION 9.-—ARREST IN PENDING AQTIONS.

140. No person shall be arrested upon mesne process in any €ivil Arestonmesne

action in the Court.

abolished. |

Supreme Court
Adct 1815 5. 146,

141, If a plaintiff in any action in the Court in which the Tk Commos

Procedure

defendant was prior to the third day of October One thousand Siat 18655 331
eight hundred and thirty-nine® liable to arrest, whether upon the 183 ¥l

c.1108.1.

order of a Judge or without such order, by the affidavit of him~ Nopersontobe
sc}f or some other person or persons shows to the satisfaction of riesiedorheld

to bail unless on

a Judge of the Court that snch plaintiff has a canse of action prooftothe

satinfaction of o

agaiost the defeudant or defendants to the amount of Twenty ponuds or Judge that he s

ut to remove

upwards or has snstainéd damage to that amount, and that there is Pt A
probable cause for believing that the defendant or any one or more of the jurisdiction of

the Supreme

defendants is or are about to remove or is or are making preparations Court.
to remove ont of the jurisdiction of the Court, and that such action will 1% & 147

I3, 8. 832

be defeated unless he or they is -or are forthwith apprehended, such g, 2y 2 viee,
Judge mav order that such defendant or defendants so about to remove c &2e.6.

1 & 2 Viet.

or abscond shell be arrested and itnprisoned until further order of the $ 55,
Court or & Judge or until he or they gives or give security as herein-

after mentioned.®)

defendant’s two brothers in Victoris, whom he
had appointed his sttorneys under power to
man the property in Viotoria .which wag
the sabject-mattor of the action, with authority
to eettle the dispute as to ibt. The brothers
had declined to inform plaintif of defendant’s
whereabouts, but had threatened that if an action
were commenced they would warn him 6f it, and
would usze every effort to prevent service on him
of the writ. i

On proof of these facts by sffidavit, an order was
made for substituted service of the writ by
serving it on the two attorneys under power in
Victoria,~Rosenbaum v. Rosenboum, 1928 V.L.R.,
280. .

An originating aummons is a “ writ of summons”
within the meaning of sestion 4 of the Service
and Bzxecution of Process Aet 1901-1924, and
therefore may be served on & defendant in any
part of the Commonwealth. Soction 27 of the
samo Act makes the rales referred to in this seotion
applicable to such service, as far as practicable.~—
In re Boyd deceased. Woods v, Boyd, 1927 V.LLR,,
132. )

For cases under the former gactions, ses notes to
weotion 141 efseg. of the Supreme Court dct 1915
and Bear v. 8, L. Jones and Co., 1922 V.L.R., 816.

{a) Thia was the date of the paasing of the Act
3 Victoria No. 18 which firat abolished arrest on
mesne process. Compare the English Deblors
Act 1860, seotion 6, and the notes to that section

and to Order 69 in the English Books on Practice.

{6) In an appliention under this section the
plaintiff, in order to succeed, must not only show
that there is 4 debt due and that the defendant
ia about to leave the State, but he must also
satisfy the Court that the action will be defeated
unless the defendant be arrested.—Mose and Co.
v, Johnalon, 22 VL R, 530,

An order was made under the correspondi
seotion of the Supreme Court Aet 1890 holding o
defendant to bail, though he had no immediate
intention of leaving tbe colony, it being shown
that cireumsatances might arise under which he
would probably soon leave. The section was not
intended to apply only to persons abaconding.—
Slatiery v, Slattery, 5 A LR. (C.N.), 45,

On an application for an order to hold the
defendant to beil, ander the correaponding section
of the Supreme Court Act-1890, it was held that it
must be.shown that the defendant was about ¢o
leavo the jurisdiction in such a manner that the
plaintifi would be deprived of the fruits of a
judgment if the defendant was not arrested, and
it wos not sufficient to'show merely. that the
defendant was leaving the jurisdiction.—Gannon
v. Clifford, 2 ALR., 241, :

It was held in an application under the corres.
ponding section of the Supreme Court Aet 1890 (No, -
1142} to hold to bail a person about to leave the
State, that it was not sufficient merely to show that
thers waa a canse of action againat the defendant,
and that he was about to leave the State; but
that it must further appear that the action would
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Suprems 142. Any special order may be made and the defendant arrested
Gl 41915 i pursuance thereof at any time after the commencement of such action

ordermaybe and before final judgment has been obtained therein; and a de-

made ot any
stage of the
roneedi
gefnreﬁn
Judgment.
The Commaon
Procedure

fendant in custody npon any such arrest and not previously served with
n copy of the writ of summons may be lawfully served therewith,

143. An order to arrest under the provigions aforesaid (which

bow A ) h ; .
stat, 1985 5. 334. ghall be in the form in the Sixth Schedule with such variations as

1 & 2 Vien.
o, 110 g, 5.

circumstanees may require) shall be made npon affidavit and ex parte;

porm ot sppti- DU the defendant may at any time apply to the Court or a Judge to

catlon and ordes
to nrrest. A i
Supreme Court  Other relief as is just.
Aci 1615 ». 149.
Sixth Sehedulo.
Indomsement
on ordor to
arrest.

Ib, g, 150.
summaons,

Sherif &e. not bo
exeuie process

rescind or vary the order or to be discharged from custody, or for such

144. An order to arrest shall before delivery to the sheriff be in-
dorsed with the address for service of the pluintiff and of his solicitor
(if any) as required by the Rules of the Court in relation to writs of

145. No sheriff deputy sheriff or other officer having the execution

untesstheorder Of the order shall arrest the person of any defendant upon an order

be deliverad by
a solicitor &,
and indorsed
with his name
ard place of
rbode,

1. & 151,

The Commaon
Law

Stat, 1885

¥. 388,
T&8Geo. [V,
c. e 8.

taken out by any plaintiff in his own person, nnless the same at or be-
fore the time of making such arrest is delivered to such sheriff deputy
sheriff or other officer by some solicitor of the Court or by the
clerk of such solicitor or an agent authorized by such solicitor in
writing, and unless the said order is indorsed by such solicitor or his
clerk or such agent as aforesaid in the presence of snch sheriff deputy
sheriff or other officer having the execution thereof with the name
and place of abode of such solicitor.

be defeated, as, for example, that the defendant
has realized his assets and was about to leave,
taking with him the proceeds of realization. And
held, further, that a writ of capias should not be
granted in cases where it mevely appeared that
the defendant had no property in the State which
could be seized upon in execution of the judgment.
—(PConner v. Pileasrn, 27 V.L.R., 2.

It was held that in an application under the
corresponding section of the Supreme Court Act
1890 for an order to hold a defendant to bail the
Judge must ineach case in the first place be satisfied
that the defendant is about to remove, or preparing
to remove ont of the jurisdiction of the Court, and
then he should carefully consider the whole cir-
cumstances in order to be reasonably sure that
the action will bo defeated unless the orderis
meds, and thess circumstances involve & con-
sideration of the smount involved in the action,
and the vosta inourred in the attempt to recover it.

Held, tarther, that it waa not necessary that an
order for a writ of capias should state that the
defendant was held to bail at the suit of the plain.
$ilf.—Chester v. Varty, 23 V.L.R., 28,

Per Cur.—" We think it right to expresa
our opinion that affidavits for the purpese of
obtaining a ¢capias should state facts and materials
to satisfy the Judge that theaction would probably
be defeated if the defendant should not be held to
bail. The inference tofbe drawn is partly of law
snd partly of fact, and is to be drawn by the Judge
from the materisls furnished by the affidavits;

it iz not for the deponent to draw it, merely
deposing that he believes the action will be de-
feated if the order is not made. . . . The
words ‘and that such action will be defented *
have been advisedly inserted in our Act, and con-
not be rejected or ignored.”—Jlvey v. Cavanagh, 4
V.L.R. (L.}, at page 278 ; see also Price v. Santley,
ilsA.L.'I'., 147; Paterson v. Marshall, 16 V.L.R.,
18,

Barry, J., sot nside a capice on the ground
that the affidavit upon which it had been granted
did not contain the facte from which it might be
inferred that the action would be defeated unless
the defendant were forihwith apprebended.—
Lordan v, Hufion, 1 ALT,, 54.

Quare, whether the fact that the defendant
is about to leave the State permanently is s
ground sufficient to satisfy a fudge that an action
will be defeated unless the defendant be appre-
hended.—Puaterson v. Marskail, 18 V.L.R., 418.

A marvied woman having separato estate
may be arrested under this section,—Long v.
Guyther, 2 ALR. (CN.), 319.

The fact that o defendant is about to remove
himself permanently from the jurisdiction is not
in itself sufficient to warrant the making of an
order under this section directing the arreat of
such defendant; it muost alag bo shown that there
is gmbable ground that the action will be defeated
unilesa the defendant be apprehended . —ZLundgren
v, "Brien, 1921 V.L.R., 200.
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148. The order may be made or executed upon a Sunday in like Siprame Court

manner as npoh any other day. Ordor. may ba
execuy on
Sunday,

14%7. No person shall be subject to arrest who by reason of any piv
arregt.

privilege usage or otherwise is by law exempt therefrow.
5. 5,168,

148. When the defendant is described in the writ of summons Yiadescription
or order by inttials or by a wrong name or by a name other than bis o 415
full name he shall not by reacon thereof be discharged out of custody
if it appears to the Court or Judge that due diligence has'been used to

obtain knowledge of the proper name.®

140, The security to be given by a defendant may be a deposit in security to bo
‘ourt of the nmonnt mentioned in the order not exceeding the amount §hea b7,
claimed in the action, or & bond to the plaintiff by the defendant and 7.+ 185,
two sufficient sureties (or, with the leave of the Court or a Judge either
one surety or more than two) thut if judgment in the action is entered
for the pluintiff on the sum named in the bond or any lesser snm
the sum for which judgment is so entered shall forthwith be paid to
the plaintiff or, with the plaintiff’s consent, any other form of security.
The plaintiff may, within four days afier receiving particulars of the
names and addresses of the proposed sureties, give notice that he
objects thereto, stating in tie notice the particulars of his objections.
In sach cose the sufficiency of the security shall be determined by
the P’rothonectary, who shall have power to award costs to either
party and such order as to costs may be enforced as if it was an order
of a Jndge. It shall be the duty of the plaintiff to obtain an appoint-
ment for the purpose .of determining the sufficiency of the security
and unless he does g0 within four days after giving notice of objection,
the security shall-be deemed suflicient.

150. The money deposited, and the security, and all proceedings Goutrol of
thereon, shall be subject to the order and control of the Court oram_"h;&”'

Judge.

151. Unless otherwise ordered the costs of and incidental to an coss.
order for arrest shall be costs in the cause, and in all proceedings - » 167
under this Divigion the Court or Judge may muke such order as to
costs as it or he thinks fit.

152. Upon payment into Court of the amount mentioned in the Discharge of
A . P ) def:ndank.
order,  receipt shall be given ; and upon receiving the bond or other ,, , 1rs
seeurity, a certificate to that effect shall be given, signed or attested by
the plaintiff’s solicitor if he has one, or by the plaintiff, if he sues in
persou. The delivery of such receipt, or a certificate to the sheriff or
officer executing the order, shall on payment of the sheriff’s fees and

allowances entitle the defendant to be discharged out of custody.

153. The sheriff or other officer named in an order to arrest shall, Pate of arest.
within two days after the arrest, indorse on the order the true date of -+ 169.
such arrest. C

{¢) It was held that the affidavit in support of  exercise of due dihzence. wag anable to obtain
an application for & writ of capias must contain  them.—Bazler v. Hill and Christie, 2 A L.R., 158 ;
the fuil and proper Christian names and surname  and seo Chester v. Varly, 23 V.L.R., 28,
of the defendant, unless the plaintiff, after tho .
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154. The sheriff or other officer execnting the order shall be
entitled to the same fees and allowances as heretofore.

Suprene
Cowrt Aest 1015
£ 160,

Fees tO bo ag
horatofore,

PIVISION 10.—FOREIGN ATTACHMENT,

On revutn of 1o wver 1 ; 1 - arisi
O return of non 165, In cvery action at law in the Court on or arising ont

on affidant fled of contract and in every action in such Court for the conversion or
procesdagainst. detention of goods wherein the writ of summons or of capias (as
o forsien. 60 any defendant named therein) is retnrned nor est drventus, if upon
attachiment. -~ or after such return an affidavit is filed on behalf of the plaintiff
a0 (in addition to « full affidavit of the caunsc of action) that such cause
La.o Proccanrs Of action arose within Victoria and that to the best of deponent’s belief
Star. 3385 e - snch defendant does not reside within Victoria and is to the best of
deponent’s belief possessed of or entitled to or otherwise beneficially
interested in any lands moneys securities for money chattels or other
roperty in the custody or under the control of any person or persons
in Vietoria hereinafter called the garnishec or garnishces (to be named
in such affidavit) or that any such person or persons is or are indebted
to such defendant, the plaintiff may proceed against such defendant by
process of foreign attachment in the manner hereinafter directed :@
Provided that by leave of a Judge (where it appears that the plaintiff
may sustain injury by the delay) snch affidavit may be filed before

the return of such writ of summona,

Fomor 1566, At any time after the filing of such affidavit us aforesaid »
nowgerved,  writ of foreign uttachment may be issued at the pleintiffi”s instauce ns
5. . 162 ot conrse; and every such writ shall be returnable into the said Conrt
022 gr before a Judge thercof as the plaintiff thinks fit on some day not
less than fourteen days nor more than sixty days next after the date
thereof, sud shall be served npon the several garnishees or persons
therein named in whose hauds it i3 intended thereby to attach any
such lands moucys chattels or debts by delivering a copy thereof to
each such garnishee personully or by leaving the same at his or her
Prodisoaste  then or lust usual place of abode: Provided always that final judg-
csuse ofaction  In€Nt shall in no casc be signed in any such action until an entry

has been made on the record of the issue of such writ of attachment
with a suggestion of the fact that the cause or causes of action so

{a) The conditions preseribed by this section as
precedent to the issue of a writ of foreign atiach-
ment must ke strictly complied with.

The affidavit mugt set forth the facts on which
the plaintiff relies as showing he has a good cause
of getion, and that it arose in Victoria, It is not
sufficient for the affidavit to state generally the
oawse of action, and that it arose in Victoria.—
Henderson v, Ward, 1012 V.L.R., 289, .

Separato affidavits need not be made, on
of the oause of action, and the other that auch
causo arose in Vietoria, but fhe two statements
may be joined in one affidavic.—Wilson v. Threl-
keld, 3 W.W. & ’B. (L.), 158.

A return, “He cannot be foumd” is suffi-
cient.—I6. Compare E. v. Kent, 2 M, & W, 316,
where a retwrn ““not to be found ' wes held
insufficient.

It was said in Bank of New Somth Wales v.

Fenton, 1 V.L.T., 64, that the proper course for
the plaintiff to adopt was to make & special
application to the Court or & Judge founded upon
affidavit that the sheriff may be directed to serve
the writ and return non estfnvenfus if ho i unsble
to serve the defendant. Compare Kenny v.
Teal, Loggo, 829, and Ex parte Smith, Legge, 945,

Per  Holroyd, J.—* Whers the writ of
foreign attachment was addressed to the garnishee
in the wrong name, the writ cannot be amended,
but the application must be commenced de nove.”
~—Batsley v. Barclay, 6 A L.T., 66.

If any portion of the subject-matter of the suit
fail it fails altogether. Semble, where the porson
concerned ig not aubject to the jurisdiction of the
Coart, he may apply to have the proceedings set
agide without appearing.—Ford v, Clark, AR.,
13th Beptember, 1860.
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arose a8 aforesaid;® and in'case it at any time appears that the suprome -
cavse of action did not arise within' Victorin or its dependencies, the Four 4« 1916.
attachment shall be forthwith dissolved with costs to be paid by the

plaintiff to such parties and in such manner as the Court or any Judge

thereof shall direct. '

157. In addition to such service the plaintiff shall also cause a Pubticnoticeto
notice of the issue of such writ signed by him or his solicitor® to be j; *'s
prblished in the Government Gazette and not less than twice in one 74, commen
other Melbourne pewspaper. and the last of such publications thereof Luw Procedurs
shall be one week at the least before the day on which the writ of o

attachment is made returnable.

188. Every writ of foreign attachment, and every notice thereof to writ ot toreign
be published as aforesaid and the condition of every bond to be entered jachment
into by the plaintiff as hereinafter provided shall be iu the respective 1.4 2.
forms contained in the Seventh Eighth and Ninth Schedules to this Act; Soventh Lighth
and in every such writ and copy thereof the place of residence or Schedules.
supposed residence of the garnishee or wherein the garnishee is or Returnol the
is supposed to be shall be ‘mentioned; and it shall not be necessary owin, 1v.
to mention any form or cause of action in any such writ; and. every < 3210
such writ shall contain the names of all the defendants and shall not
contain the name or names of any defendant or defendants in more
actions than one; and every such writ may be served by dny
person who may by law serve a writ of summons: and the service of
snch writ shall and may whén necessary be proved by the affidavit of
the person who served the same; and for the purpose of issuing such
writ the return of non est inventus to the writ of summons shall and
may be made by the plaintiff or his solicitor suing out the same (as the
case may be); nnd where there is more than one garnishee, it shall not
be necessary to issue more then one writ of foreign attachment,
votwithstanding that the property intended to be attached is in the
several custody or control of such garnishees respectively.

159. From the time of the service of such writ upon any such property and
garnishee or person as -aforesaid all and singular the lands and other jow rotrdt
hereditaments moneys and chattels bills bonds and other property of attachment
whatsoever nature in the custody®! or nnder the control of such.garnishee p . 65
then belonging to the defendant against whom such writ issned or to or 1o s 218,
in which such defendant then is legally or equitably entitled or
otherwise bencficially interested (and whether solely or jointly with any

person or persons), and all debts of every kind then due by any such

{a) An action was commenced sgainat two joint
debtors. A writ of foreign attachment was issned,
and an order made sttsching property of E., one
of the dofendants. A verdict was found for the
plaintiffs, but before judgment wns signed E.
became insolvent. A suggestion, in accordance
with this section, waa subsequently entered upon
tho roll, and judgment signed ; on the application
of the official assignee and E., the entry of the
suggestion and signing of judgment-were ordered _
to be set aside, with costs, on the ground that the
property attoched. pagsed, in thé insolvency, to

voL, v.—Hd

E.'s official assignee.—Lauraiet v. McCracken, 3
V.R. (L), 41,

{6} The notice required by this section should
be shown to have been signed by the plaintiff or
hia soliciter, The signature of the name of the
plaintiffa solicitor by o «lerk in his employ is not
guﬂ‘.‘lcient.-—]l’rm and Co. v. Eochelle, 156 A L.T.,

5. . . .

{¢) Service on one of the members of & firm
was held to- be sufficient where "he had the
custody of the gobds.—Fishker v: Wilson, Legge,
166. - oo - o
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garnishee o such defendant although the same or part thereof may he
payable only at a future day, shall o the extent of such defendant’s
right title and interest therein respectively be attached in the hands of
such. garnishes and (subject to uny dand jfide prior claims or liens
thereon) be liable to the satisfaction of the particular demand or canse
of action of which he or she has by the said writ had notice; and
if any such garnishee or person without the leave of the Counrt or onc
of the Judges at any time after sueh service and before the said
attachment is dissolved sells or otherwise knowingly disposes of
or parts with any such property or pays over any such debt or
any part thereof excepting only to or to the use of the plaintiff in
such writ, he or she shall npon the application in a snmmary way of
such plaintiff to the Court or any Judge thereof and on proof of the
facts pay such damages to the plaintiff as such Court or Judge thinks
fit to order.@

160. Upon the return of every such writ of attachment as aforesaid
or as soon after as conveniently may be and upon sach other day or
days of adjournment (if any)as are in that behalf directed, the said
Cowrt or one of the Judges thereof shall proceed to ingnire and deter-
mine whether in fact the plaintifi's caunse of action arose within Victoria,
and if so then what lands moneys chattels and other property as
aforesaid (sufficient or not more than sufficient to satisfy the plaintifi’s
cause of action together with his costs of suit) then are or were at the
time of the service of the said writ in the custody or ander the control
of any such garnishee or person as aforesaid belonging to the defendant
or to or in which he was at that time entitled or interested as aforesaid,
and what debts were then due to such defendant from any such garnishee
or person and the particnlars thereof, and whether such lands moneys
and other property and debts or any part or parts thereof are or can be
made available for the purpose of making such satisfaction as aforesaid
and to what amount respectively; and for the purposes of such inquiry
and determination the said Court or Judge may in a smmomery way
examine or permit the said plaintiff to examine wvivd voce upon oath
every such garnishee or person together with such witnesses (if
any) as the said Court or Judge thinks proper to be so examined, and
for that purpose may make such orders and issue such snmmonses to
the several garnishees and to any witness or witnesses as in that
behalf are deemed expedient; and every such garnishee or person as
aforesaid or witness who refuses or neglects to attend according to
the exigency of any such writ of attachment, or to obey any such
order or suminons, or refnses to be so examined, shall be liable to be
summarily proceeded against as in cases of contempt of Court and to
be punished accordingly: Provided always that in any case where in
the circumstances it appears to be reasonable or just o to do, the
Court or Judge may dispense with the attendance of any such garnishee
upon his submitting to be examined upon cath before a commissioner
or examiner to be named by such Court or Judge for the purpose, or

(0} In proceeding by writ of foreign sttashment and being satisfied of that faot, it was held that
?;ﬁahea who has parted with property the granting en jssue fo try the question of

sgaingt &
that had

n attached, it i essential that the property or making an order against the dg.“a.rn.iuhee

property should actually and not mepsly con- in respect thereof was a matter for the discretion
structively belong to the defendant In the sction;  of the Courti—Wilson v. Trail, L.R., 3 P.C,, 33.
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upon such other terms as such Court or Judge imposes; and where sny suprme .
such garnishee attends in obedience to -any such writ or swmmong, ™ 41616
the Conrt. or Judge way award him the reasonable expenses of sach
attendance to be paid by the plaintiff, : Lo

161. If any such garnishee or person In whose hands any such Dispomtot
lands goods or property as aforesaid have been so attached ‘is feavsof Court.
desirous of disposing of the same or any part thereof or of receiving or i+ 107
paying (as the case may be) the amount of any bill bond or debt or *}fﬁaﬁm‘:z,.
other chose in action or any part thereof pending such attachment 18217
und applies for that purpose to the Court or to one of the Judges, -
the Conrt or Judge (due notice having been given to the plaintiff of
such, intended application) may authorize such garnishee or pergon to
sell® ov dispose of any such property or to receive ov pay any sach
amount ; and the proceeds of such sale or disposal or the amount so
received or paid (as the case may be&;shall be thereafter held by such
garnishee or person or be paid into Conrt or invested or otherwise be
detained or approprinted subject to such attachment as aforesaid, or
otherwise for the satisfaction of the plaintiff as such Court or Judge
thinks fit to order. N S R

182. At any time after the return day of any such writ of attachs atter
meut, the plaintiff may proceed in the action as if such defendant fiwrmes
resided in Victoria and had appeared to such action in person: Pro- Piintlimay
vided that such hond as is hereinaﬂ;erllzn that behalf prescri.bed hasg setion,

i ; b &)
been ﬁrsf; duly eutered into. . :: 216;;

. 183. So soon as upon any such examination or inquiry as aforesaid Court &
it shall be ascertained by the Court or Judge what lands momeys or roporiy e
other such property and delts as aforesaitl can (consistently with existing fnunusaubloct
liens or prior claims thereon to be determined by the said Court or .16
Judge) be made available for the purpose of making satisfaction to the I » 218
plaintiff as aforesaid, the said Court or Judge shall forthwith order the
same {or such part or parts thereof respectively as:such Court or Judge
thinks proper) to be thenceforward held for that purpose and to continue
subject to such attachment accordingly or to be sold or otherwise
dispesed of if such Court or Judge thiunks fit, and the proceeds or (in-
case of debts then payable) the amonnt of such debts to be paid into
the hands of some officer of the Court subject to such attachment as
the suid Court or Judge orders ; and with regpect to all and singular the
lands moneys and other property debts and other choses in action to
which no such order as aforesaid is intended to apply or as to which no
such ovder con be made, the said Court or any of the Judges may at
any time direct that the said attachment shall be dissolved : Provided
always that where more writs of attachment than one have issued Provinsstoany
against the same garnishee or person or. the same property has been ™™ ¥
attached at the suit of more than one plaintiff, the said Court or any
Judge may award and determine how much and what parts of the. pro-
perty so attached or to what amount in value thereof shall be rétaincd

‘ (a) Semble, that an appli tion for sale is noces- by consent without such ap; ‘e:ation. it would be:-
un;zeto the validity'of the Judge's order forsale  set aside.—~Wilson v. M, 3 W & a'R
under thie seotion, and that if an ordir were made (L), 168, e
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Court Aot 1018,

Plainkif to enter

#nbo 5 bond bo
wooount o,

b, & 170

Provision for

dbsaolving
tore) .
attachment,

Ib. 0171,
Kb &, 221,

or held under each of such writs or be paid into Court or disposed of (as
the case may be) for the separate ‘benefit of each plaintiff; aud as to
writs issued oo the same day the plaintiffs therein shall be entitled to
satisfaction pari passu; but if any of such writs has been issued
on different days, the plaintiffs shall be entitled to satisfaction respec-
tively according to the priority of issue.

184, Within fourteen days next after any such writ of attachment
has been issned as aforesaid, the plaintiff at whose suit the same
has been issued or if absent some person on his behalf shall before
one of the Judges or the Prothonotary of the Court enter into a
bond,® with two sufficient sureties to be approved of by such Judge or
Prothonotary, acknowledging himself and themselves to be indebted
to the ‘defendant against whom such attachment has so issned in
such sam as one of the Judges thinks fit to order, conditioned
amongst other things to repay all such sums as the said plaintiff
recovers in the action in case the judgment therein is thereafter
vacated reversed or altered together with all costs sustained
by the defendant; and in case of any breach or alleged breach
of the condition of such bond, the defendant shall be at liberty to sue
the parties to such bond thereon at any time; and if such bond is
not 8o entered into. es aforesaid the attachment shall be ipso facte
dissolved.

18%. If, pending any such writ of foreign attachment as aforesaid
or at any time before final jndgment obtained in the action in which
such writ issued, the defendant against whom such attachment has
issned or any person on his behalf before one of the Judges of
the said Court enters into a bond, with two sufficient sureties to be

- approved of by such Judge, acknowledging himself and themselves

to be indebted to the plaintiff in such sum as the Judge thinks
fit to order, conditioned to pay the said plaintiff the amount of such
debt or damages and costs as he at any time thereafter recovers in such
action, then such defendant or person entering info the said bond
may, upon entering an appearance® or after the return day of such
writ then delivéring an answer or defence therein defend such
action and upon giving notice thereof to the said plaintiff apply to
the said Court by motion as of course that the said attachment may
be dissolved, and the same shall be dissolved accordingly ; and the
action shall thereupon proceed to trial and judgment in the ordibary
manner.

{a) By sections 162 and 164, proceedings in an
aotion, after the return of the writ of attachment,
ate made dependent upon the plaintiff duly enter-
ing iato & sufficient bond within the lime limited
by this seotion, namely, fourteen days, and not
only are those roceed.l';la%s taken pubsequently to
the axeontion of an insufficient bond irregular, but
those which precede it are inoperative,-—Nicholson
v. Robertson, 1 W. & W. (L.}, 27.

The word * enter ’ includes filing, and all the

aintiffs must enter into the bond, and the

ndant need not before taking sn objection to
the proccedings enter en sppesrance under

eoction 185.—Sandford v. Howell, A.R., 2Tth
Deoember, 1858.

(8) A defendant whose property has been
attached by process of foreign attachment haa a
right to come in and enter an appesrance in the
action and plead without entering into & bond,
where he does not seek to dissolve the attachment,
—Fogarty v. Dennis, & V.L.R. (L.), 479,

And o defendant, without entering an appear-
ance or giving & bond, may claim to be present
end to be heard by counsel on the assessment of
tliglsr;)ages.—Bseby v. Wicland, AR., 30th June,
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.- . 168, If -after any. final judgment obtained as gforesaid-an affidavit Supreme ¢
is made by the defendant against whom such process of foreign attach- #4372,
ment is issued as aforesaid that such defendant had at'the time of the Provision
obtaining of the said judgmeut end still has a substantial ground of defendantto
defence {either wholly or in part) to the plaintiff’s action on the merits, $uek o
and such affidavit at any time before the expiration of three years next joyrithatanding
after such judgment filed in the said Court, then upon motion thereupon seoins: him.
for that purpose made to the Court on behalf of the defendant and after JheCominen
due notice theredt given to the plaintiff (and security being entered into Stat. 1885 2 222. .
for the payment to him of all costs by him at any time. _there’by .
sustained), the Court may cause the merit§ fo alleged as oforesaid .
to be inquired into and determined in such mianner and form and at
such time and under terms and conditions for the purpose of securing

the substantial ends of justice as to the Court seems meet; and the
Court after such ibguiry and determination had shall therenpon

give such judgmient in the matter for the retersal of the judgment in the
original action either in the whole or in part, or' frgm time to time make
guch order or orders in the premises between the parties as the justice

of the case appears to require; and every such judgment and order may

at any time‘gi? the party succecding thinks fit) be su%gested upon or
added to the record of the original action in which such final judgment

has been so obtained as aforesaid. ‘ -

167. The property of ‘any such absent defendant as aforesaid may Propertyin

be attached and taken in the custody or power of the defendant’s wife Poacemator
or of any co-defendant; and no process of foreign attachment. againat any ';;"" e T :
such absent defendant nor any lien intended to be thereby created upon 7, s 205,
the lands moneys securities debts and chattels or other' property of such
defendant thereby attached shall be defeated by rédson of suth co-defen-
‘dant or any other garnishee as alorésaid being or claiming to'be jointly
interested with such defendaut therein either as partner dr otherwise;
and in all cascs it shall be sufficiciit for the purposes of this Aet to attach
property in the hands of the person or persons having the actual caré
custody or control thereof for the time being,.

168. BEvery writ of attachment upon which any order has been Atachmens and
made as aforesaid where the same has been followed by execution levied b omamain
may be pleaded in bar by any person or persons in whose hands any b
lands goods debts or effecls as aforesaid were attached to any action ‘:':, . f._;j‘
or other claim brought by or on behalf of the defendant for the recovery ‘
of euch property;® and if any such action or other claim is brought pend-
ingl the attachment, the same shall be stayed by order of the Court or
a Judge until the attachment is dissolved or the proceedings there-
upon are otherwise determined. And in such plea it shall be necessary
only to state shortly that such writ of attachment wis issued and

e&a) See Croker v. Barnea, N.C.,: 16, as to pro- .
o

b) A ju t itor, biain
ure under the section. An absent debtor ia () f hocement ored! ho Baa o od o

not in all cases bound to comply with the provistons

of this esction before he can bo heard, but may

on proper grounds clsim the protection of the

Court to set aside proceedings which have been

improperly taken against him.—Nicholson v.
1W. & W, (2),27.

writ. of foreign attachment, has only an inchoate
right, it may be rendered complete by levy ; such
a levy, to perfect title against an official aseignee
of the debtor who becomes insolvent after the writ
is issued, iz necessary under thiy .section.—
Laurates v. McCracken, 3 V.R. (L.), 41,

LS
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Guprems - 80 56t out the substance of the order finally made thereon, ind then to
" allege thut the property sought to be recovered was taken under & writ
of execution isswed after such order, -
Thobeem 189, Absence frem Victoria shall with reference to foreign attach-
I8 5. 175, ment be taken to mean absence for the time being, whether the party
The Common  eyer has been within Victoria or not.@
Sta. 1805 +. 25,

The ot tuay 170. The Court or any of the Judges, for the more satisfactory
makerulesand - Jetermination of any question of fact a,riav,in%l before the Court or Judge
Uireon etaln under this Act with reference to foreign attachment, may direct the trial
e of any issue or issues by a jury; ond for that purpose may make all
5. 5. 220, necessary orders as to the form thereof and who shall be parties

therein and otherwise; and in all cases in which no provision or
no sufficient provision is made, it shall be lawful for the Court
from time to time, for the purpose of facilitating or more effectually
carrying into execution any of the ohjeets of this Act with reference to
foreign attachment (either upon any application in a summary way
made for that purpose by or on behalf of any person interested or
without any such application), to make and prescribe all such rules
and orders either general or applicable to any particular case onlg
touching any of the matters intended to have been hereby provide

for, and touching also the manuer of proceeding before or applying to
the Court and Judges respectively, ang also the execution of writs and
orders and the allowance and taxation of costs as to the Court seems
expedient; and such rules and orders from time to time to vevoke or
alter as to the Court appears to be requisite; and all rules and
orders so made and prescribed shall be of the same force and effect as
if they had been inserted in this Act; and the said Court and each of
the Judges thereof shall, in all cases whatsoever of applications made
to or proceedings had or taken before or by authority of the said Court
or any Judge thereof or otherwise with reference to foreign attachment,
have full power to adjourn the case or proceedings from time to time,
and in all cases to award or refuse costs the same to be paid by and to
such party or parties as the Court or Judge in each case thinks fit to

order.
Forcigm 171. In actions where the plaintiff sues in respect of the breach of
extended. any contract made or to be wholly or in part performed within Victoria,
5.0, 177 the writ of foreign attachment shall lie, and may and shall be issued
16 0.281. and proceeded on as fully and effectually to all intents and purposes as
such writ may and can now be issued and proceeded on in actions where
the cause of action arose in Victoria. :
Proot of alaim 172. The plaintiff in any action when he proceeds by a writ of

Sy e ™*  foreign attachment shall and he is hereby required to prove the amount

pument.  of the debt or damages claimed by him in such action either before a
Ib.e.t2.  JUry upon an inquiry or before the Prothonotary in the mauner in this

{a) Though a defendant had his place of business ~ with ciroumastances justifying & suspicion that he
in Melbonrne, and wna not shown to have a resi- had left without any intention to return. An
Jence -anywhere else, the Court refused to set  error in the name of a garnishes is no ground for
aside a. writ of foreign attachment iesued in an setting & writ aside.~Synot! v. Ray, 1 V.L.R.
aotion commenced in his absence in an adjoining  (L.), 0. .
oolony, his departure having been sccompanied
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Act provided according to the nature of the case a8 the Conrt orad udge Suprems
directs, and the making such proof shall be u condition precedent. to St A 1910

bis obtaining judgment.

15 &16 Viet.
‘e, T6e. 18,

DIVISION 11.-—JUDGMENT AND EXECUTION.

173. Al rules and orders of the Court in its varions jurisdictions Rues asd

.orders to pay

whereby any sum of money or any costs charges or expenses shall beoney to have
payuble to ang: Yerson shall have the effect of judgments at law ; and §fset =2
a

such person s

judgments.

! and may have execntion thereon for the moneys so 5.5 1.

payable; and the Judges of the Court may from time to time caunse Zguity Practics

writs of execntion to be framed accordingly and to issne as they think

Statue 18658, 7.
1 &2 Viet.

fit and all such writs shall be enforced in the same manner ag writs of e.1100, 18

execution are in ordinary cases.(® .

174. Every judgment debt shall carry interest at the rate of Hight mnteresten

pounds per centum fer anonm from the time the judgment was

entered or made; an

Judgmens.
Su:

the amount of such interest shall be stated in Court Act 1915

the body of and may be levied under a writ of execution on such The Common

jndgment.®

176. In cases of an assessment of further damages pursuant to

Law Procedurs

& BT,
1b. 8. 17.

Execution in

any Statute now or hereafter to be in force relating to actions upon action on bonds,
bonds or on any pepal sum fur the non-performance of any covenants 1 « 182

Ib, v 204,

or agreements, it shall be stated-in the body of the writ of execution gpo'win 1,
that the sheriff or other officer or person to whom-the writ is directed o1t

is to levy the amount in such writ mentioned to be due for interest on

the damages assessed and costs taxed in that behalf at the rate afore-

seid; and such interest shall be computed from the day on which the

inquiry was had.

176. BEvery writ of scire facias issued out of the Court against proceedingson
bail ou a recognisange, or for restitution after a reversal in error, %™ f2as

Ib, 5,183,

or upon' & suggestion -of further breaches after jud%:xent for any penal ;. . 302

sum pursuant to any Statute now or hereafter to

i ating 15& 16 Viet.
in force relating 15& 16 ic

to actions upon bonds, shall be directed- to the purty called upon to 5o wn. rir.
show, cause ahd shall bear teste on the day of its issning and shall call e 11.
upon the party to whom it is directed to appear within such time as is

directed in the case of an ordinary action and give notice that in defanlt

{a) It was held that, under the combined effect
of the cotresponding repealed section and aection
18 of Aot No. 379 (now saction 27 of the Insolvengy
Aet 1928), the Court of Insolvency had, jurisdiction

72,

A shoeriff cannot seize and sell property out
of the jurisdiction of the Court.—Herrick v. United |
Claude Silver Minsng Company, 13 A LT, 252,

Patont rights cannot be seized or sold under
s writ of fi. fa.—Wilfley Ore Concenirator Syndicate
Lid, v. N. Guthridge Lid., 11 ALR., 333 ; Brown
v. Cooper, 1 V.R. (L.}, 210.

The sheriff ig entitled to poundage upon the'

execution of a writ of possession by him, the -

to issue o writ of fi. fa.—Slack v. Winder, 5 A.J.R., ‘

Statutes 28 Eliz., ¢. 4, and § Geo. I, ¢. 15, not

- having been repealed by The Common Latw Practice

Statute 1856 (19 Viot,, No. 19}, section 174. The
party issuing exeoution is primarily liable to pay
poundage to him. The sherif may levy for

undage without being directed to do eo, but
E: need not do 8o if not required by the execution
creditor,—McRoberls v. Johneon, 16 V.L.R., 125,

{#) Where on appeal to the High Court of
Australis s plaintiff obtaing judgment for a debt,
interest under this section runs from the date of
the judgment given in the action in the Supreme
Court.—Keogh v. Delgety, 1917 V.L.R., 309;
Craine ¥. Colonial Mutusl Fire Insurance Oo.,
1923 V.L.R., 623, - .
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of appearance the party issning snch writ may proceed and the rules °
relating to appearance pleading and all proceedings thereapon shall so
far as they are applicable be the same as in an ordinary action.

Supreme
Court Aot 1915.

Puymont ay 177. Where an action of debt or seire facias is brought npon a
bar to action on Judgment if the defendant or his representative has paid the money
pasment.  due upon such judgment such payment may be pleaded in bar of such
b . 00, 8 =

4&5 Anns action.

o de 12,

Entry of 178. In order to acknowledge satisfaction of a judgment it shall be
T s1se  requisite only to file a satisfaction piece in the form contained in the

The Common  Tenth Schedule to this Act ; and such satisfaction piece shall be

S Famesdere,. signed by the party or parties acknowledging the same or their personal

Tenth representatives; and such signature or signatures shall be witnessed

Schedute. by a practising solicitor of the Court expressly named by him or
them and attending at his or their request to inform him or them of the
nature and effect of such satisfaction piece before the same is signed,
and such solicitor shall declare himseif in the attestation thereto to be
the solicitor for the person or persons so signing the same and state he
is witness as such solicitor : Provided that & Judge at Chambers may
make an order dispensing with such signature under special circam-
stances if he thinks fit; and in cases where the satisfaction piece is signed
by the personal representative of o deceased, his representative character
shall be proved in such manner as the Prothonotary directs.

DIVISION 12.-—RECIPROOITY IN THE ENFORCEMENT OF JUDGMENTS.

Interpretation, 179. (1) In this Division unless inconsistent with the context
- Supreme Gourt or subject-matter—

Judgments “Certified copy ” in relation to a judgment of & Court means a
&cﬁg?{:’.’%. t, copy of the judgment certified by the proper officer of the
“Certified Court to be a true copy. )

co‘;f;,_ &1 “Judgment” means any judgment or order given or made by
SeaV.6.38 a superior Court as hereinafter defined or by the Supreme
“ Judgment.” Court of the State of Victoria (as the case may be) in any

eivil proceedings whether before or after the commence-
ment of this Act whereby any snm of money is made
payable and includes an award in proceedings on an
arbitration if the award has in pursuance of the law in
force in the place where it was mude or in Victoria (as the -
case mmay be) become enforceable in the same maunner as a
judgment given by a superior Court in that place or by the
Supreme Court (as the case may be).

* Judgment “ Judgment creditor” meauns the person by whom the judgment

arditar.” was obtained and includes the legal representatives and the
assigns of that person,

* Judgmend “ Judgment debtor” means the person against whom the

judgment was givea and inclades any person against whom

the judgment is enforceable in the place where it was

Ven.
“ Orlginat “ Original Court” in relation to any jndgment means the Court
by which the Judgment was given.
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+ ¥ Proclamation ¥ means proclamation of the Governor in supreme court
Couneil published in tﬁ)e Government Gazette. . 4t 1028,

* Reciprocating State™” means any part of His Majesty’s .
dominions ontside the United Kingdom and the Common- 8
wealth of Aunstralia which part has been declared under
any Act to be a reciprocating State for the purposes of the
Judgments (Reeiprocity) Acts or declared under this
Division to be a reciprocating State for the purposes of this

- Division, ‘ s

% Superior Court” means: is Eogland .His Majesty’s Court of * supertor

Appeal and His Majesty’s High Court of Jnstice; in g, .00 a7
.+ Scotland the Coart of Session; and in Northern Ireland or Vet c es,s.¢;
in any reciprocating State any Court which may from time Vietc. 87,5, 65

to time by the Governor in Council be declared to be a {5ardit o

ation,”
Reclprocatl
Reclprocating

supertor Court within the meaning of this-Division. 5. 39, 40 18
S . . ,- A . o V.o 1,
(2) The Governor in Council may from time to time by pro- Sch. Arts 6,

} h ¢ h : . " 75: 13 Geo. V.
clamation declare any Court in Northern Ireland or in any reciprocating ¢ 4, arst

State to be a superior Court within the meaning of this Division; and Seedue ¢
any such proclamation may be rescinded revoked amended or varied make &,
by like proclamation of the Governor in Council published as aforesaid. proclamations,

180. (1) Where the Governor in Council is satisfied that reciprocal Avplication of
E{O\n’sions have been made by the legislaluré of any part of Histe o oo0
ajesty’s dominions outside Great Britain and Northern ‘Ireland and torosstns
the Commonwealth of Australia for the enforcement within that part Bominions,
of His Majesty's dominions of judgments as hereinbefore defined s {iatmmeny
far as snch definition relates to Victorian judgments orders and 4¢1925e.3.

. N . ; - Comp (3.4,
awards the Governor in Council may by proclamation declare— Mo Tt

. . . . . (NS.W.) 1938
. (@) such part of His Majesty’s dominions.to be a reciprocating Rova s 15,

State for the purposes of this Division; and
(6} that this Division shall extend and apply with respect to
that part of His Majesty’s dominions ; ‘
and thercupon such part of His Majesty’s dominions shall become a
reciprocating State within the meaning of this Division and this
Division shall extend and apply to such part accordingly.

(2) The Governor in Council may by proclamation declare thut asto protectea
this Division shall extend and apply with respect to any territory fmewamse
. which is under His Majesty’s protection or in respect of which a man- gomp. 5.4)
date is being exercised by the Government of any:part of Hig > '™
Majesty’s dominions -(not jneluding the Commonwealth’ of Australia)
ag If that tervitory were part of His Majesty’s domisions and on the -
making of any such proclamation this Division shall subject to ‘the
provisions of the procﬁlmai;ion have effect accotdingly.

{3) The Governor in Councii may by proclamation rescind revoke Revocation .
smend or vary any proclamation made under this section. o} proclama-

181. (1) Where a judgment has been obtained in a superior g:;m““n
Court the judgment creditor may apply to the Supreme Court of tlie isorla of
State of Victoria at any time within twelve months after the date of sbuinedio
the judgment or such longer period as is allowed by the Supreme fkngned
Court to have the judgmet registered in the Supreme Court and on §25ucd o
any such application the Supreme Conft may if in all the circumstances Lreland.
of the case it thinks it is just and convenient that the judgment should 57558 %4
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Suprene s be enforced in Vistoria and subject to the provisions of this section
Comg, 10 4 1 order the judgment to be registered accordingly.
Geo Ve 81

{2) No judgment shall be ordered to be registered under this
section if—

(2) the original Court acted without jurisdiction; or

(&) the judgment debtor beiag a person who was neither carry-
Ing on business nor ordinarily resident within the juris-
diction of the original Court did not voluntarily appear
or otherwise submit or agree to submit to the jurisdiction
of that Court; or

(¢) the judgment debtor being the defendant in the proceedings
was not dualy served with the process of the original Court
and did not appear notwithstanding that he was ordin-
arily resident or was carrying on business within the
jurisdiction of that Court or agreed to submit to the
Jurisdiction of that Court; or

(d} the judgment was obtained by frand; or

(¢) the judgment debtor satisfies the Supreme Court either that
an appeal is pending or that he is entitled and intends
to appeal against the judgment; or

() the judgment was in respect of a cause of action which for
reasons of public policy or for some other similar reason
could not have been entertained by the Supreme Court.

(3) Where a judgment is registered under this section—

{a) the judgment shall as from the date of registrution be of the
same force and effect and proceedings may be taken thereon
ag if it had been a judgment originally obtained or entered
on the date of registration in the Supreme Court; and

(8) the Supreme Court shall have the same control and juris-
diction over the judgment as it has over similar
judgments given by itself but in so far only as relates
to execntion under this section; and

{¢) the reasouable costs of and incidental to the registration of
the judgment (including the costs of obtaining a certified
copy thereof from the original Court and of the application
for registration) shall be recoverable in like manner as if
they were sums payable under the judgment.

{4) Raules of the Supreme Court shall provide—

Judgments {a) for service on the judgment debtor of notice of the registra-
[ Reotprocuy) tion of a judgment under this section; and

(&) for enabling the Supreme Court on an application by the
jndgment debtor to set aside the registration of a judg-
ment under this section on snch terms as the Court
thinks-fit; and

(c) for suspending the execution of a judgment registered under
this section until the expiration of the period during
which the jndgment debtor may apply to bave the regis-
tration set aside.
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{5) In any action brought in any Court in Victoria on any judge Suprems Cour
ment which ni%ght. be order%tl to be registered under this section the adii
plointiff shall not be entitled to recover any costs of the action uuless
an application to register the judgment under this section has
previously been refused or unless the Court otherwise orders.

182 Where a judgment has been obtained in the Supreme Court Isigo of
against any persoh the Court shall on an application made by the fiemerts

oblained In

udgmment' creditor and on proof that the jndgment debtor is resident in HER

ngland Scotland or Northern Ireland or any reciprocating State issue 1.s.4.

to the judgment creditor a certitied copy of the judgment.

L 10 & 11
Geo, V, 0,81

. 1838. Provision may be made by Rules of Court or.regulations in 5 -
accordance with Part Il of this Act for regulating the practice and {Beiprociy) 44
procedure {including scales of fees and evidence) in respect of Pro- power to make
ceediu%s of any kind under this Division and the provisions of the said [u=asd

Part 1

may be) shall apply to the making of such rules or regulations and to

such rules or regnlations when made,

with respect to Rules of Court and to regulations (us the case Suprama Count

Act 1923 8,6,
Ib. s, 11,

18%. Subject to Rules of Court any of the powers conferred by this Powers of Juage

Division on the Supreme Court may be exercised by a Judge of the ok

Com:t.

prome
Ib a8

1865. A copy of the Government Gazette purporting to contain a Evitence &s

copy of any proclamation or Order in Council uuder this Division shall procsmatica
be conclusive evidence of the validity contents making and  publication S 9rder.
of guch proclemation or Ovder in Council and of the fulfilment of all (M“‘M"" )

conditions precedent to the valid making thereof.

Aol 1925 8.0,

Comp, (J.A.
No. 146l s,

: DIVISION ]3.—CHARGING STOCK AND SHARES.

186. If any person against whom any jundgmeént has been stock and shares
entered up in the Court has any Government stock funds or g7 =%
annuities or any stock or shares of or in any publi¢ company® in Court act 1016
Victoria (whether incorporated or not) standing in his' name in s
his own right or in the name of any person in trust® for him, turecr1sm
a Judge on the application of any judgment creditor may order® that { gy vies,
such stock funds annuitics or shares or such of them or such partenos. 14
thereof respectively as he thinks fit shall stand charged with the -

() A eyidicate was formed with a capital con-
misting of 60 sharee of £25 each, of which 30 fully
paid-up shares were issued to the promoters. The
other shares were disposed of to iriends of the

romoters, and all the eharea were transferable.
he syndicate was never registered or incorporated
a.nyw{cre: it "had no decd of setilemient, er
memorandum or articles of sasociation, or rules or
rogulations, but it had a chairmen and’e secretary.

Held, that the syndicate was not's public com-
pany within the meaning of this seotion,” but
merely a partnership.—Schaefer v, Schricber, 25
V.L.R., 264,

(b There is no power ‘under this section to

sharge shares atan imf: in the name of the judg. -

ment debtor, but of which he is only a trustce.—
Deane v. Qillegpie, 8 ALT.,, 140, approved;;
Fatorini v, 15l, 8 A LT, 87, overruled; FPryor

v. Powell, 23 V.L.R., 512. -

See Long Tunnel Gold Mining Company v,

g‘n{im‘er, 6 A.L.T., 26, cited in note (@) to seotion
n.

{£) An order under this sectivn charging chares
in & final as distinguished from an interlocutory
order, -end affidavits on information and beliet
are inadmissible op an application therefor. -

An affidavit on information and belief whick
does not set out the grounds on which “the de-
ponent*bases such information ahd belief is in-
admiesible ip suppert of any application.— Manson

. and others v. Fonninghars, 1811 V,L.R., 239,

. & chorging order cannot be given except for

-an ascertained sum, and not for coste until euch

costs ‘have been taxed.—Wilkie v, Willde and
M¢Colla, 1906 V.L.R., 0. -
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payment of the amount for which jug%ment kas been so recovered
and interest thereon; and such order shall entitle the judgment creditor
to all such remedies ag ke wounld have been entitled to if such charge
had been made in his favour by the judgment debtor: Provided
. that no proceedings shall be taken to have the benefit of such
charge until after the expiration of six months from the date of

Supreme
cotpi:: Aet 1015,

such order. .
Order to charge. 187. In order to prevent any person against whom judgment
26, 4. 189. has been obtained from transferring receiving or disposing of any stock

The Judicsture funds annmities or shares hereby anthorized to be charged, every order

1azvie, Of & Judge charging any Governmeut stock funds or annuities or any
& 110818 stock or shares in any public company under this Act shall be made in
"the first instance ex parte without any notice to the judgment debtor,
and shall be an order to show cause only; and such order (if any Govern-
ment stock funds or annuities standing in the name of the judgment
debtor in his owa right or in the name of any person in trust for him is
to be affected by such order) shall restrain t{e officer or person having
the registry control or management of such stock funds or annuities,
or of the transfers thereof from permitting a transfer thereof in
the nieantime and until such order is made absolute® or dis-
charged; and (if any stock or shares of or in any public company
standing in the name of the judgment debtor in his own right or iu the
name of any person in trust for him is or are to be affected by any
such order) shall in like manner restrain such public comﬁmny from
permitting a transfer thereof; and if after notice of such order to the
person or persons to be restrained thereby, or in case of corporations to
any authorized agent of snch corporation, and before the same order is
discharged or made absolute such corporation or person or persons
permit any snch transfer to be made, then and in such case
the corporation or person ov persons so permitting such transfer shall be
liable to the judgment creditor for the value or amonnt of the property
so charged and so trapsferred or such part thereof as is sufficient
to satisfy his judgment; and ne disg:usition of the jundgment debtor in
the meaotime shall be valid or effectnal as against the judgment
creditor; and further, unless the judgment debtor within a time
to be mentioned in snch order shows to a Judge sufficient cause to the
contrary, the suid order shall after proof of notice thereof to the
judgment debtor his attorney or agent be made absolute: Provided
that any soch Judge shall upon the ap})lication of the judgment
debtor or any person interested have full power fo discharge or
vary such order and to award such costs upon such application as he

thinks fit.
Bower of 188. The two last preceding sections shall be deemed and taken
dharioestock ¢4 extend to the interest of any jndgment debtor whether in possession
1, 3. 100, remainder or reversion and whether vested or contingent as well in
1.4, 8. any such stocks funds annuities or shares as in the said sections men-
28a1"  tioned as also in the dividends interest or annual produce of any such

stock fonds annvities or shares; and whenever any such judgment
debtor has any estate right title or interest vested or contingent

{3} On the order being made abrolute there is power to give coste against the defendant,—
Shuls v, Harding, 6 AL.R. (C.N.), 17. '
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1

in possession remainder or reversion iw to or out of any such stocks supreme

fun

name of any officer of. the

annuities or -shaves:as aforesaid which are. standing in .the %o 4= 1018,
Court '
¥

or --in to or out of

the dividends interest or .annual produce - thereof, a Judge may
make any order as to such steck funds annuities or shares or
the interest dividends or anuual produce thereof in the same way as
if the same had been standing in the name of a trustée of such judgment

debtor,

Provided always that no order of any Judge as to any stock

funds annuities or shares standing in.the name of any snch.officer as
aforesaid or as to the interest diviseuds or annnal produce thereof shall
prevent the Treasurer of Victoria or any public company from permit-
ting any transfer of such-stocks funds annuities or shares or payment
of the interest dividends or annual produce thereof in such manner as
the Conrt directs, or shall have any greater effect than if such
debtor had charged such stock funds anaonities or shares or the interest
dividends or annual produce thereof in favour of the jndgment
creditor ‘with the amount of the sum to be mentioned in any such

order.

DIVISION 14.~—QUASHING BY-LAWS ETC.

189. Any person who pays into the Court the sum of* Fifteen pmeedmfeo'
pounds as security for the costs of the proceedings hereinafter jjjet™s o

by lawa,

mentioned may opply to the Court for a rule calling upon the m.s 2
corporation by or on whose behalf any by-law has been made to show A« ¥o-52
cause why such by-law should not be quashed either wholly or in part

for the illegality thereof; and the said Court may make such role
absolute or discharge the same with or without costs a8 to the Court

seems meet.@ ,
+ In this section— , )
“ By-law ” includes articles of as

sociation regulations and rules.

“ Corporation ” includes the Board of Land and Works and
. - every corporation howsoever created and whether the same
texists for municipal trading mining charitable. or other

purposes, .

LT

Parr IX.—OFFICERS,

, . DIVISION .],—GENERAL PROVISIONS. FEES.

190.°All officers of the Court' shall, subject to the Public Service yastorin.
A4ct 1928 in so far ag the said Act applies, be appointed by the-Governor Ewity

in Couneil.

Prothonotary

The Court shall have a Master-in-Equity who shall be a Begistrar

practising barrister of England or Ireland or advocate of Scotland of ma e "™
not less thanfive years’ standing, or a barrister or solicitor or barrister Stsr oficers

and solicitor of the Court of not less than five years’ standing and

of Court,
Suprene

shall be entitled as such Master<in-Equity to such annual salary as is St 441918

2. 204

. (0} Thia gection provides & means of testing the
legality of a by-law on the ground that it ie for
any reason, contrary to law or beyond the powers
of the body thet made it.—Ex parte Coleman, 14
V.L.R., 271 , o

Prooceedings may be taken wunder this' see-
tion to quash a by-law made by a council undet
tho Health Act 1028, —FEx pdrte , In re Borough |
of Oakleigh, 12 VLR, 84; Lo

For proceedings brought under this séotion,

- see In the matter of the ity of Richmond, ex parte

Colline, 25 V.L.R., 623.

1n re the Borough of Flemington and Eensinglon,
=4 Fasrbairn, 27 VLR, 7.

- sMayer, die., of Melbourne, ex parte The Medl.

bourne Tramway, &e¢., Co., 10 ALR, 1; 1806
AL, 388" ¢ N A .

Gunner v. Helding, 28 V.L.R., 303,

President, ‘Le., of the Shire of Charlion v. Ruse,
14 CLR.,220. . . e T -
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Couri Aot 1916,
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Twellth
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* Regulutiops.

determined by the Governor in Council and ne more, s Prothonotary
» Registrar and Keeper.of the Records a Taxing Master, and such and
so many other officerst® as appear to the Judges for the time being of the
Court to be necessary for the administration of justice and the due
execution of all the powers and authorities of the Court.

Such Master Prothonotary Registrar Keeper Taxing Master and
other officers shall respectively draw up prepare and settle all such
and thelike orders rules decrees reports and proceedings as are usaally
drawn up prepared and settled by persons holding similar offices iu the
superior Courts of law and equity in Englan(f withont any charge
whatsoever for so doing.

No new office shall be created in the Court unless the Judges
thereof certify by writing under their hands to the Governor in Conncil
that such new office is necessary.,

191. The business to be performed in the Court shall be dis-
tributed among the several officers attached {o the Court in such mianner
as directed by Rnles of Court; and such officers shall perform such
duties in relation to such business as directed by Rules of Court ;
with this qualification, that the duties required to be performed by
any officer shall be the same as or analogous to those which he
performed previously to the commencement of this Act; and subject
to such Rnles of Court all such officers respectively shall continue to
perform the same duties as nearly as may be in the same manner as if
this Act had not passed.

192. (1) Except so far as is otherwise expressly provided the
fees dues and expenses which may lawfully be demanded taken and
received by officers of the Court other than the sheriff under this or
any other Act shall be those set out in the Blaeventh Schedule.

(2) The allowances and fees set ont in the Twelfth Schedule shall
be paid to the sheriff or his deputy and the party on whose behalf the
proceeding is or has been taken or is being had shall pay the same in
the first instance before or at the time of issuing or before the service
or execution of any writ notice warrant summons order bond or other
document or before the performance of any other act specified or
referred to in the said Schedule; and save so far as it is otherwise
expressly provided by such Schedule or by regulations to be made as
hereinafter provided the sheriff officers shewers jurymen and appraisers
shall be.entitled to take and retain for their own nse the allowances set
out in such Schedule.® .

(3) The Goverpor in Council sy make regulations altering
abolishing or adding to any of the provisions'of either of the said
Schedules or for altering or abolishing any of such fees sums expenses”

{a) As to thess officers, see E. v. Peltybridge,
8 W.W. & &'B. (L.), 66; and Casey v. Chandler,
8 AJR., 99, :

{8) The Order in Council of 15th July, 1895,
which was made under the authority of section 4
of the Supreme Court Act 1805, and whigh pro-
vides that there * shall be paid to the gheriff for
oach man Joft in possession when absolutely
negs the actual and reasonable sxpenees to be
settled by the sheriff,” empowera the aheriff to

make a general rule fixing the amounts proper to
be allowed for such expenses, and the sheriff is
not under any obligation to decide the reason.
ablaness of the charges in each particular inatance.

Sed, semble, that where the sheriff is of epinion
in any particular instence that it would be on-
reagonable to allow the amounts for expenses
fized by such peneral rule he may deviate there.
from.—Williams v. Jones, 28 V.LR., 721, See
Twelfth Schedule to thia Aoct.
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.or allowances or for adding any new fee sim expense or-allowance a3 a8 Supreme
fee sum expense or allowance which may lawfully bé domanded taken Cow¥4« 1918,

received or retained as aforesaid. ..

‘ 54) All regulations made pursnant to this section shall be
lishe overnment Gazeite and when so published shall be of favefores of

in the

Pub- Regulstions to

the same effect as if they were contained in this Act and shall be
judicially noticed, and shall be laid before each Heuse of Parliawment
within fourteen days after the sume have heen made if Parliament is.
then sitting and if Parliament is not then sitting then within ten days

after the next meetiug of Parliament.

198, Every officer of the Court and every person employed in any Extortion.
of the offices thereof or in the chambers of any Judge thereof and #.+ 207,

every sheriff officer or minister acting in the execution of process directed

The Common
Law Procedure

to the sheriff or engaged or concerned therein who extorts demands Stet 1885 4. 373,

1 Vict. 0. 65 . 3.

talics accepts or receives from any person any fee or fees gratuity OF gieventh ond
reward not allowed by and mentioned in the Eleventh and Twelfth Ivath
Schedules to this Act or greater in amount than us allowed by und v

mentioned in the said Schedules as aforesaid, n

n cowplaint thereof

made against him to the Court and on proof being made thereof
upon oath either by the examination of wilnesses wiwd voce or on
affidavits or on interrogatories to the satistaction of the said Court, shall
be adjudged guilty of 2 contempt of such Court and.punished by such

Court accordingly.

194, BEvery personl- not being such officer or ministor as aforesaid Toking tees

under pretexs of

who nssumes or pretends to act as such and extorts demands takes being omoer

accepts or receives any fee or fees' gratuity

reward r colour or Sherd &e.
oF Tew. under colour o b s 008,

pretext of such office, shall on like complaint and proof be in that 7, , 37

respect dealt with by the Court in like ' manuer,

- Iba 3.

198, ‘In all cases of snmmary complaints as in either of the two court may

last preceding sections the Court may at its discretion award thie costs

awnrd cosis.
Ib, 2. 200,

of or occasioned by such complaint to be paid by either party to the z., 375
other such costs to be taxed by the Taxing Master : Provided always v.s.4.
that no such complaint shall be entertained unless made within tw.

months of the act whereof complaint is made. ‘

PIVISION 2.—THE SHRERIFF,

196. It shail be lawful for the Governor in Council; subject to shenis.
the provisions of the Public Service Aet 1928, to appoint u sheriff who Appeintment
shall hold-office during P]easure and who within Vietoria in addition suprems Coust
to all other acts and duties required to be done by him by this or any 4¢ 1915 = 210.

other Act shall execute and return® all writs to him directed and 4
(except where it is otherwise provided by law) shall do all other acts
and dnticg required by the common law® to be doie by a sheriff in

mperial Leiy
wation Aot
19228 7.©
Aet No. 5023, B

the same manner us such writs are execnted and returned and such

(@) A sheriil’s return should state whet hLas

been done under the writ, or allege pame reason
if no steps have been taken. Where it i impes.
gible to levy by reason of the shoriness of tima at
the dizposal of .the eheriff, the relurn -ocught to
state so.—Burk, Francgni, and Co. v, Taylor, 12
ALT, 74 ’

. Victoria by the.Bupreme Court) for
- of all procees original mespe and final issuing from

" .{b) Apart from express statutory ensotment,

.the sheriff geema.to have in Vietoria no judicial
_fonctions such as the sheriff had in England.

He .was ariginally in kis covaty the ministerial
officer of the King's Courts (now re ted in
execution
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rems
%n 4 19185,
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Ib. #. 211,
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TAGCRSN,

Eheriti
empowcered o

appoint
deputies,

Ib, 3. 212,

Ack 18 Viet,
No. 81 8. 1.

3&4Will. 1V,
. 428, 20

Powery of
deputies.

Ib. 0. 213,

acts and duties are done by the sheriff of a county in England.
Such officer shall be styled “the sherilf” and shall in and for
every part of Victoria by that style and withont express reference
to any particolar bailiwick do and perform all acts and duties
and exercise all powers by law required or permitted to be done
erformed or exercised by the sheriff or' by the sheriff of any
ailiwick. The officer appoiuted before the commencement of this
Act to be the sheriff shall be deemed during the pleasnre of the
Governor in Couucil to be the sheriff appointed as aforesaid.

Every sheriff appointed by or under this Act mey assign bail and
replevin bonds and do all things appertaining to the office to which he
has been appointed which the person he succeeds if he had continued
in office might or should have done, with the exception of bringing in
the body of a defendant theretofore arrested,

Every sheriff shall give such security to His Majesty as the
(Governor in Council thinks fit.

197 (1) Where in any Act or in any Order in Council
regulation rule by-law writ summons rule order warrant precept
command process or document any express or implied reference is
made to the sheriff or to any sheriff or to the sherifi of any bailiwick
such reference shall be ‘constrned to mean and refer to the sheriff.

(2) All writs summonses rtnles orders warrants precepts
commands processes or docnments such as before the commencement
of the Supreme Court Act 1895 were in pursuance of any authority
directed to the sheriff of a bailiwick shall from and after the com-
mencement of the said Act be directed to * The sheriff,” and shall be
lodged at the sheriff’s office in Melboarne or at such other place or
places as the Governor in Counncil directs.

108, The sheriff may from time to time by any writing under
his hand and seal appoint a deputy or several deputies either for any
bailiwick or bailiwicks or for the whole of Victoria as fo him seems
fit, for whose acts and deeds the said sheriff shall be responsible and
accountable; and the said sheriff may from time to time revoke every
such appointment.

199. Every such deputy may execute any writ summons rule order
warrant precept command or process of any court in Victoria directed
to the sheriff, and make return of the same together with the manner
of the éxecution thereof, and receive and detain in prison all such
persons as are committed to the custody of the sheriff, and do and
perform all such other acts as the said sheriff would be bound to do
and perform :

those courts, and is etill in theory the chief
executive officer for the exeoution of criminal
process. He wse in England the person to ocall
out the posse comslalus (compare gection 207 of this
Act), but this power is rarely if ever used owing to
the eatablishment of the police, His functions
ad to the ordinary prisoners in gaol have in
moat casea ceased, Seo the Guols Adef 1928, and
particularly sections 13 and 14, except as to
personn senienced to death {see Crimes Aot,
section 550). He etill hay certain duties with
regard to attendance on the Judges of the

Supreme Court, and may be fihed for disregard-
ing them. Ho is the proper officer to summon
jurieg, but this is now provided for by the Juries
det 1928. As stated in the section he is to
execute all write directed to him, and if he is
guilty of misconduct relating thereto ia liable
for misconduct under section 217 of this Aet
and at common law. The above statement
adapted to Victoria is to & great extent taken
from the article in the B is of the Laws
of England under the title * Sheriff,”
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Provided that such sheriff may for his own security cause supreme
every snch deputy to enter into and execute snch bond or ity %
recognisance conditioned for the due payment of any moneys which
come to his hands and for the due performance of all the duties of his
office and for the indemnity of such’sheriff sgainst the consequences
of any defanit of such deputy therein as to such sheriff scems meet.

200. Where the sheriff before his going out of office arrests any Ratéon herit
defendant and makes return of cepi corpus, he shall and may within the 5" o1
time allowed by law be ordered by the Court or a Judge to bring in the m; common
body, notwithstauding he may be ont of otfice before such order is “made, Law Procedure

Stal. 1805
& 294,

201. In all cases where by reason of the sheriff being a party t0 wien eherit
ov interested in or affected by any cause or proceeding any writ wounld, ;g“gyg;;ﬁg};g“
formerly have been directed to or any duty would formerly have been g,
performed by the coroner, such writ shall be directed to and such duty Sopt At 1018
shall be performed by elisors or by an clisor to be appointed by the 1 19 vm T
Court or & Judge it that behalf in the same manner to all intents and % 28
purposes as if the sheviff and coroner were respectively such parties or No13.:

50 interested or affected as aforesaid : Provided always that by consent Sheriff may act
of the opposite party his solicitor or agent such writs and duties respec- ¥ oneen
tively may in all cases be directed to and be performed by the sheriff.in

the same manner as if he ‘were not such party or so interested or

affected as aforesaid. .

202. All actions brought agamst the sheriff for auythmg done by Limitation of
him in the intended execntlon of his duty shall be commenced and 25958 sseinst

sued within three years next, after the canse of such actiong and. not w. « 2.

. ke Common’
"Lft.e[‘ ' Jomre Procedurs
Stot. 1356 5. 349,

203. It shall be lawful for the shcrlﬂ' by himself or his deputy ¢ jac 1. .16
to scll by auction all property of whatever nature which may be =3

taken by him in execution without having taken out an auctioneer’s ﬁ?ﬁ’éﬁ?m&"

licence, unything in any law now.in f01c(. to the contrary notwith- withous taking
standing. _ nuctioneer’s

licence.

204. Notmthsta.ndmg a.n}'thm“ to the contrary contained in the S 410
Police Requlation Act 1928 or uny “other Act a member of the police  217.

force may lawfully be appointed to act as bailiff. . "ﬁgg';mlm

205. In the succeedmg sections of this Division thc expresswn 15.3.220.
‘writ ” includes any process. . Interpretation.
Imperial Acts

2086. Every -person who having reasonable notice that he is AT,
requived to assist the sheriff or any deputy sheriff in arresting any Neglet tosia
person or in preserving the peace omits without reasonable excuse so iy . 73
to do shall be liable to a peualty of not more than One hundred pounds 8 Eaw. 1. 9.
and if » bailiff or nssistant- of the sheriff or a member of the police 30504 81 Viet.
force shall be guilty of & misdemeanour and liable to a fine of not more Quoensiand
than One hundred pounds or to imprisonment foi » térm of not n:mrg""'d
than oue year or to both such fineé and imprisonment.

207, If the sheriff or any deputy sheriff finds any resistance in the Poggs of
execntion of a writ he shall take with him such assistants as he thinks ooy,
desirable and shall go in person to do execution:and may arrest the 50and 51 flet.
resisters and- bring them before a.justice of the-peace to be dealt 13Eaw 1, 080

voL. v.—55 ! -
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Imperiat A With according to law and every such resister shall be guilty of a
Application det 1isdemeanour,

Dutles as to 208. The sheriff at the request of a person delivering a writ to
sxesstionof  him for execution shall give a receipt for that writ stating the day of
Id. s, 75. its delivery. '
i

osp a0 209. (1) Where the sheriff or any officer or other person employed
A3 BAw-L in collecting by process from any Court any debt due to the Crown
2Edw. Il receives from any person a sum as being due to the Crown he shall
;:ﬁu on give a receipt to such person for that sum and the sheriff shall forth-
receipt of debt  with tuwke all necessary steps to procure in respect of that sum the
o effectual discharge of the debtor paying the same.

60 and 61 Vick. (2) An officer receiving any such sum shall account for it to

Saesr .15 the sheriff and the sheriff shall give a receipt for such sum.
al8. (3) 1n the case of any defanlt under this section the sheriff and his

representatives shall\be liable to pay any damage suffered by a debtor
in consequence of such defaunlt.

Dattes on arrest 210. (1) Where aa officer being a sheriff depuaty sheriff bailiff or

olvil debtom, . .

o 07T other officer whatsocver arrests or has in custody any person in the

50and 51 Viet. gourse of a civil proceeding whether at the suit of the Crown or

e ane . Otherwise such officer shall not—

o 285, 14 {#) convey such person without his free consent to any house
licensed for the sale of intoxicating liquor or to the
private honse of such officer or any tenant or relative of
such officer ;

{#) charge snch person with any sum for or procure him to
call or pay for any liquor fuod or thing whatsoever except
what he freely asks for;

{¢) take such person to any gaol within twenty-four hours of
his arrest unless snch person fails to name or refuses to
be carried to some safe and convenient house of his own
nomipation being within three miles of the place at
which he was arrested abd not being the private dwelling-
house of such person,

but, shall during such twenty-four hours permit such person to send
for and have brought to him at reasonahle times in the day and in
reasonable quantities any food or liguor from what place he thinks fit -
and also to have and use such bedding linen and other necessary things
a8 he has occasion for or is supplied with and shall not purloin or
detain the same or require any payment for the use thereof or restrict
the use thereof.

(2) For the pnrpose of making known the provisions of this section
a printed copy thereof shall be delivered by the sheriff or other person
entrosted with cuusing the execution of any writ order or attachment
to the bailiff officer or other person employed to execute the same,
and such bailiff officer or other person after making an arrest shall
forthwith show a printed copy of such section to the person arrested
or if such person is unable to read shall forthwith mwake known the
provisions of such section to the person arrested.

(3) Subject to the foregoing provisions any person so arrested
shall be lodged in the gaol nearest to the place of his arrest or with
his consent in any other gaol and shall be there detained until the
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Supreme Court or a Judge thereof shall order his discharge or until Impeial sete
he is otherwise discharged by due course of law, 1022 4, 77,

(4) Lln this and the next sncceeding section the expression “gaol”
has the meaning assigned to it in the Gaols Aet 1928,

211, A person unlawfully imprisoned by the sheriff or any of his Lisbility ter
officers shall huve an action against the sheriff in like munner as fmprseament.
against any other person tbat shonld imprison him without warrant. .s 7.

The Judges of the Supreme Court may make rales providing that in 248 fcVies
such circnmstances 23 muy be specified in such rules security for costs 13Raw. 1.c.13

shall be given by the plaintiff. ¢

212. If a person in the custody of the sheriff or any of his officers wLiantity sor
or of uny other person either in execntion or fur non-performance of J¥P%
& judgment or order of the Supreme Court or for contempt of that 56 ad 51 Viesr.
Court or otherwise in the course of a civil proceeding escapes out of & 316
legal enstody such sheriff or other person shall be liable to pay the a5
damuges snstained by the person at whose suit such prisoner was taken ¢f, Sand o
into costody and all costs of any action or other proceeding to recover g 4 .nd 4.
the same bmt not any farther som : ¥ict, o, 2).

Provided that there shall be no liability nnder this section for the

escape of any prisoner when confined in any gaol.

218. The sheriff or any officer concerned in the execution of any Fee ad
process directed to the sheriff may demand take and receive such ' os
gonnd&ge as may be fixed by roles made by the .Judges of the o Eus. e 4.

upreme Court. 8.1 c.15

214, All accounts of the sheriff or any deputy sheriff shall be I T N

transmitted examived verified and audited in such manner and at Sheris

such times as is or are provided by law or s the Governor in Council 7, 4. 51,

may by order from time to time direct. % 80 aud 61
All sums received by a sheriff and not fully accounted for shall fot- ¢. 85 8. 22,

be answered for by himself or his representatives or otherwise in dne

course of law. :

2156. When the sheriff’ dies any pefson nominated by a Law Officer secation of
pending the appointment of a sheriff may execute the office of sheriff 3s 98 destb
in the name of the deceased sheriffand be answerable for the execution .. s2.
of the said office as the deceased sheriff would have been by law if Ib.s. 2.
living and the security given to the sheriff so deceased by any &3> L°>1°
depury sheriff shall remain and be a security to the Crown and to
all persons whomsoever for such deputy sheriff’s due execution of the

office of deputy sheriff.

216. (1) Every sheriff shall at the expiration of his term of office o

i i 1 1 i ah to torn
make out and deliver to the incoming sheriff a correct list and account e to turn

of all prisoners in his custody or lodged in gaol by him and of all writs snd process to
and alﬂachmenta in his har):ds notgwhollf exectited by him with all s et
such particnlars a8 may be necessary to explain to the incoming 50 and 51 Vict.

sheriff the several matters inteaded to be transferred to him and shall ;.Jrg:). o 7

thereupon turn over and transfer to the custody of the incoming sheriff ¢ geo. 1v.
all snch prisoners 5o in custody and all such writs and attachménts and ® % 1

all records books and matters appertaining to the office of sheriff.
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23 Henry VL
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(2) The incoming sheriff shall thereupon sign and give to the
ontgoing sheriff a duplicate of snch list and aceount which shall be a
good and sufficient discharge to him of aud frown all the prisoners therein
mentioned and the execut:on of the writs and other maiters therein
contained and therenpon thé incoming sheriff shall stand charged
with the said prisoners so in custody and with the execurion and
care of the said writs and atltachments and other marters contained
in the said list and acconnt.

217. (1) If any person being a sheriff deputy sheriff or bailiff
ot other such officer or being employed 1n levying or collecting debts
due to the Crown by process of any Court or being an officer to whom
the return or execution of writs belongs does any of the following
things (that is to say):— ’

(@) unlawfally lets go at large a priconer or unlawfully
_witholds & prisoner entitled to be released ; or
(5) grants a warrant for the execution of any writ before he
’ has actually received that writ; or
(¢) is guilty of an offence against or breach of the provisions
of this Division or of any wrongful act or defanlt in
the execution of his office or of any contempt of the
Supreme Court,
he and any person procuring the commission of any-such offence shall
without prejudice to any other punishment nnder the provisions of this
Division bat subject as hereinafter mentioned be liable—
(i.) to be punished by the Supreme Court as hereinafter
mentioned ; and .
(ii.) if any person is aggrieved to forfeit Two hundred pounds
and to pay all damages suffered by snch person ;
and such forfeiture and damages may be recovered by such person as &
debt by an action in the Supreme Court.

(2) The Sapreme Court or any Judge thereof may on complaint
made of any such offence as aforesaid having been committed and
on proof on cath given by the examination of witnesses or by affidavit

“or on interrogatories of the commission of the alleged offence and after

hearing anything which the alleged offender may urge in his defence
(which evidence and hearing may be taken and had in a snmmary
manner) punish the offender or canse proceedings to be taken for his

anishment in like manner as a person guilty of contempt of the said
%ourt may be punished.

(3) The Supreme Court or Judge may order the costs of or
occasioned by any such complaint to be paid by either party to the
other and an order by the Sapreme Court or Judge to pay any costs
damages or penalty shall be of the same effect as a judgment of such
Court and may be enforced accordingly.

(4) The said Court may also proceed for and deal with soch
offence in like manner as for any contempt of such Court,

5} BEvery person not being a deputy sheriff bailiff or nther such
officer who assumes or pretends to act as such or demands or takes any
fee or reward under colour or pretext of such office shall be guilty of
contempt of the Supreme Court and be liable to be punished in manner
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provided by this section as if he were a depuiy sheriff guilty of a Zmpeis: ses
contempt of such Conrt. P suy - fpphostion au
(6) Any proceeding in pursuance of this eection against a shenﬂ‘ .
deputy sheriff’ or any other person to whom this section applies shall . °
except as provided in the next succeeding sub-section be taken within
gix months after the alleged offence was committed and not snb~
‘sequently,
(7) Nothing in this section shall render a person hable to be
punished twice for the same offence but if any proceeding within sach
period of six months is taken against & person under this section for
any offence the Supreme Court or any Judge thereof may whether
such period of six months has expired or not postponé or stay such
proceeding and direct any other available proceeding for punishinig
such offence to be taken.

218. (1) Nothing in this Division shall uffect— ' smna.‘

(f.s) any such power right privilege obligation liability or duty of 50 mﬂl Vies,

any sheriff or officer of a sheriff as exists by common law c. 650,59,
at the commencement of this Act ;
(8) any le%ll proceeding or remedy in respect of any such power
t privilege obligation liability or duty and any spch
legal proceeding or remedy may be carried on dr had as
if this Act had not been passed,
(2) Any fees or ponndage authorized to be taken by ot in pur sugnce
of any enactment in force at the commencement of this Act may
continae to be taken until altered in pursuvance of this Division.

DIVISION 3,—MASTER-IN-EQUITY,@ .
219. In case of the absence oun leave illness or temiporary incapa~ Goverorin
Council may

city of the Master-in-Equity the Governer in Council may appoint some appoint Acting
other person being a practising barrister of the Court of not less than 32
five years’ standing to act in his stead; and every person so appointed priT
shall during the time for which he is so” appointed be styled the 4¢ No.4%s1.
Acting Master-in-Equity and have perform and execute all the powers

anthorities and duties of the Master-m-Eqmty e
220. The Master-m-Eqmty shall be deemed to be a Collector of Mugtor voboa

Imposts under any Act now or hereafter to be in force relating to the Jmposts under
collection and andit of the public moneys and accounts, and unclaimed “:di::.“
balances to the credit of “The Suitors Fund ” shall be dealt with in 003n Act 1015
the manner that unclaimed moneys are or shall be by such Act directed °,
to be dealt with.

221. The Master-in-Equity shall from time to time pay to the Master topay ol

Receiver of Revenne at Melbourne all moneys held by him by virtne of E%'::’&E.’:f‘*“j"“
his office of Master and all moneys paid to him under-or by virtue of paegr
any order of the Court, and all snch moneys shall be placed o the credit . = 2.
of “The Suitors’ I‘nnd” and every payment to be made by the Master- ™ * >
in-Equity as aforesaid shall be accompanied by a declaration that such

payment incindes all moneys received on account of any estate since the

date of the last-payment made by him, and such declaration shall be

in the form.in the Thirteenth Schedule hereto. e m&h

{¢} As to the functions assigned by the Lunacy Act 1928 to the Master-in- Equity. sco In re D
{No. 2), {1926) V.L.R., 467, noted to soction 131 of that Act.

Act]l"o 4360 2.




870

SUPREME COURT ACT 1928. [19 Geo. V.

Supreme
Court Adet 1918
8. 224,

Manner in which
R e 0N
gatated are to be

paid. .
Aect No, 435 ¢4,

Folse
declarstions
punishable ag
perlury,

I, 5 225,

Ib. 8. B,
Fourtesnéh
Schedule.

Moneys whon
ordered to be

invested ia
Oovernment
srourilies bo be
invasbod i nnme
of Treasuree,

Ib, 5. 228,

Ib. s 8.

Moster to give
gecurity nod
accounis to be
audited.

Ib. ». 207,

Ib. e 7.

Power te
:Fpoint achiel
ark,

Ib, 5. 298,

The Judicaturs
A¢t 1883 3. 43,
15 & 14 Viok.

o 89 61,

- BR2. When any person is entifled to receive any money out of
“The Suitors’ Fund,” the Master-in-Equity shall certify to an account
in favour of such person upon the person so claiming subscribing a
declaration that such account is true and just in every particular and
that the estate upon which such claim is made is legally liable to
satisfy such claim; and therenpon the Treasurer shall forthwith satisfy
such claim to the extent of the fund standing to the credit of the
estate apon which such claim is made.

223. Such declaration shall be in the form prescribed by the
Fourteenth Schedule hereto, and every person who makes and
subscribes any declaration required by this Division to be made or
subscribed knowing the same to be false shall be liable to the penalties
of perjury.

224. When any moneys are by any order or decree of the
Court ordered to be invested in Government securities such moneys
shall be invested iz the porchase of Victorian Government stock in the
name of the Treasurer, and the Treasarer shall from time to time sell
or transfer such stock for the purpose of giving effect to any order or
decree of the Court in that behalf.

" "In all transfers of the said stock by the Treasuver he shall be so
styled without any name addition or other description, and he shall not
sign any such transfer unless an order of the Court directing such
transfer and specifying the amount of stock and the name descrip-
tion and addition of the person to whom it is to be transferred, or
directing o sale of such stock and specifying the amount of mouey to
be raised by such sale and the person to whom such money is to be
paid, shall be left in his office, nor in the latter case until a receiver of
revenne appointed in that behalf has certified that he has received the
purchasc money of the stock to be rransferred; the interest on the said
stock standing in the name of the Treasurer as aforesaid and all prin-
citpal moneys payable under this section shall be placed to the credit
of *The Suaitors’ Fund.” ’

226. The Master-in-BEquity shall give such security for the due
performance of his dnties as the Governor in Conneil from time to
time requires, and the annnal charge or premium for sneh secnrity and
the expense (if any) of the review and aundit next hereinafter meationed
shall be paid out of such public moneys as are appropriated for that
purpose.

The general accounts of the Master-in-Equity shall be reviewed
and audited by or under the superintendence and direction of the
Auditor-General in the manner provided and by virtue and in exercise
of the powers conferred by any law now or hereafier in force relating
to the audit of the public accounts.

DIVISION 4.—CHIBF QLERE,

228, The Governor in Council may appoint a chief clerk
to be attached to the Court for the purpose of assisting in the
general business of the Court and the causes and matters dependinﬁ
therein, and on any vacancy in such office of chief clerk supply suc
vaCancy. '
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22%7. No person shall be appointed chief clerk under the last pre- supreme
ceding section unless he has been a practising -barrister of the Court Jum 44191
of notless than five years’ standing, or has been admitted as & solicitor Qualifiation of
of the Courtand practised as such barrister or solicitor for the period g mrt e
of five years at the least immediately preceding his appointment or ig 4ct 1838 4. ¢4.

a chief clerk in any office of the Court.

DIVISION 5.—DEPUTY PROTHONOTARIES.

. 228. The Governor in Council, subject to the provisions of the peputy
Public Service Act 1928, may appoint Deputy Prothonotaries to dis- fromonencies
charge the duties of Prothonotaries at such places as he thinks fit, o , 4
and the Judges of the Court may direct by any Rules of Court to be

raade or for the time being in force under thiz Act. what process may

be issumed by such Depnty Prothonotaries and what duties shall be
discharged by them, ang such Deputy Prothonotaries shall be deemed

to be officers of the Conrt.®

o

DIVISION B.—TAXING MASTER.

229. (1) It shall be lawful for the Governor in Council tohrm.;g Mastor,
appoint a fit and proper person to be the Taxing Master for the Court, Srpreme

ourt Act 1915
(2) Such Toxing Master shall not be subject to the provisions of s 281
the Public Service Act 1928. Bapile gorvion

(3) He shall bea p}a.ctising barrister and solicitor of the Conrt of aﬁnmmn.

not less than five years’ standing or & person who has been for at least
tea years managing clerk in the office of uny barrister and seolicitor of
the Court or & clerk who has for at least ten years performed the
duties nsually transacted and performed by a managing clerk,

(4) He shall tax and settle bills of costs and for such purpose putses.
shisll have and may exercise all the powers and aathorities possessed
immediately prior to the seventeench day of October One thousand nine
handred by all or any of the Tuxing Officers of the Court. ’

(%) In case of the illness suspension or absence of the Taxing peputy.
Master the (overnor in Council may appoint some other person
qualified as aforesaid to act as the Deputy of such Taxing Master
during snch illuess suspension or absence and every such person shall
during the'time for which he acts as snch Deputy have all the powers
and perform all the duties of such Taxing Master. :

(6) If at any time there is a vacancy in the office of Taxing vaconcs.
Master or the Taxing Master is unable to act, and no Depnty has
been appointed the Chief Justice may authorize some officer or officers
of the Comrt to fulfil temporarily «ll the duties of Taxing Master and
every person so appointed shall while he is so anthorized have all
the powers of the Taxing Master and may do all acts matters and
things which the Taxing Master may do and the same consequences
shall follow as if snch acts matters and things had been done by the
Taxing Master, .

{a) A Judge sitting in chambers at Melbourne  waa issued out of » Deputy Prothonotary's office,
has power to hear an application for final judg-  and appesrance eutered there.—0'Farrell v.
ment under Order XIV., rule 1, where the writ  Cairns, 12 A LT, 45,
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Part X.—ArpeAL TO Privy Counoin.@®

230. If any person feels aggrieved by any decision® of the
Court!® in any civil proceeding of any nature depending in the Court in
which the matter in issue amounts to One thousand pounds sterling in
value® by which decision the merits-of the case may be concluded(®) it
shall be lawful for such person within thirty days' after such decision

{a) See Order in Conncil of the 23rd January,
1811, regnlating appeals to the Privy Couneil, and
which revokos the Order in Couneil of the 9th June,
1860. The first-mentioned order will be found at
the end of thia Act.

Where a litigant, having the option of
appealing to the Privy Council or to the High
Court of Australia, elects to go to the High Court,
the Privy Council will not grant spesial leave to
appeal from the High Court, unless under very
specisl circumstances,—Victorian Railways Com-
missioners v. Brown, 12 A.LR. (C.N.), 25.

{6y Per Molesworth, J.—* The meaning of the
Aot 15 Viet. No. 10 ig that, before an appeal can
be ollowed, the Court must do gomething by
which the rights of the parties may be coneluded ;
not merely intimate an opinion upon an inter-
losutory applieation, which, being applied to the
case at the hearing, would determine the rights
of the parties. The Court must do some curial
act which would determine the righta of the
yorties."—The Melbourne and H.B, Ratlway Co.
v. The Mayor of Prakran, 6 WW, & &'B. (E.),
&t page 239, .

n appes] waz held to lie from an order
oconfirming the Master’s report.—Heape v. Haw-
thorne, 2 W.W. & »'B. (E.), 76.

An interlosutory decision is not the subject
for appeal under the Act to the Privy Council,
~Crolty v. Clarke, 3 A LR, (CN.), 2.

Leave to appeal to the Privy Council from
the judgment o?the Full Court on a reference from
the primary Judge allowed.

No costs allowed to one of the parties served
with notice of motion for leave to appesl, where
there was no necossity for such party to appear.
—8wan and others v, The Perpetual Executors and
Trustees Association, 3 A.L.R., 191,

Leave to appeal to the Privy Council from
& decision of the Full Court will not be granted
when the effeet of the decision of the Full Court
ia to remit the oase for re.hearing on its metits,
and where the merits of the czse have not been
finally determined by such decision.—In ré Oromfe,
20 V.L.R.,131,

{c} No appeal lies from the decision of & single
Judge direct to the Privy Counecil; the appellant
muat first appeal tothe Full Court.—The Australion
Smeliing Co. Lid, v. The British Broken Hill Pro-
prietary Co. Ltd,, 23 V.I.R., 643.

{d) Quere, whether the Court may, on motion
for leave to appeal to the Privy Council, consider
matters such as pleadings and evidence outside
the affidavits filed upon the motion in order to
ascertain if the matter in issue amounts to £1,000
in wvalue.—Commercial Bank of Australia v,
MeQasksll, 23 V.L.R., 343,

The Court may, in order te delermine
whether the matter in issme amounts to £1,000
sterling in value, hear both sides and examine the

evidence, but the Court must be satisfied that
such value exigts.—Brown v. Higgina, 26 V.LLE.,
691.

H. applied for registration as & trade mark
of a pictorial label bearing the word ** Maizo ” in
respect of a certain article of food. Though N.
did not dispute that the label as a whole was not
oalculnted to deceive, the application was o&zosed
by him on the ground that “the word * Maizo’
had such & resemblance, both in appearance and
sound, to the word * Maizena’ (the trade mark
and trade name of N.), as to be calculated to de.
ceive and create confusion in trade by causing the
applicant’s goods to be passed off or mistaken for
goods of N.'s manufacture *; and he relied upon
section 17 of the Trade Marks Act 1890 (No. 2)
The matter eventually came before the Full Conyt,
which ordered the trade mark te be registered, N.
sought leave to appeal to the Privy Council from
¢his order.

Held, by the Full Court (Holropd, 4.C.J.,
a' Beckell and Hodges, JJ.), that in order to deter-
mine what was the ** matter in issue ” within the
meaning of this seetion, the Court had to assume
not enly thet the actual decision appealed from was
erronepus, but also that N.’s grounds of oppo-
sition to the application were sorrect ; and on the
uncontradicted affidavit on hehalf of N. containing
the statementa (snter elia) that '‘ the saverage
sales of * Maizena ' in Victoria amounted to about
£8,000 per annum,” and that *‘the matter in
issne—namely, whether H.’s trade mark should
be registered, and whether the opposition ihereto
should be sllowed—amounted to more than the
sum of £1,000,” granted leave to a.ppeal to the
Privy Council.—In re * Maizo ™ and * Haizena™
Trade Marks, Robert Harper and Co. v. National
Starch Co., 1906 V.L.R., 246.

(¢} The discharge by the Full Court of an order
nigf to enforce payment of an amount awarded by
arbitratore is a decision by which the merits of the
case are aoncluded within the meaning of this
segtion, and an appeal will e therefrom to
the Privy Council.—Grokam and anofher v,
Thge Victorian Raidways Commissioners, 18 A LT,
162,

An order granting a rule absolute for a new
tria} was held not to be a ** decision by which the
merits of the case may be concluded,” but re-
fusing such a rule waa such s decision.—Crooks v.
Ormered, 3 W.W. & a'B. (L.), 132.

(/) Where a summons for leave to appeal to the
Privy Council had been taken out for & day within
the 30 days, snd had on that day been adjourned
by the Judge to a day without the 30 daya, the
spplication for leave to sppeal having becn ori-
ginally made within the 30 days was deemed
sufficient.—The Attorney.General v. Prince of
Wales Co., 6 W.W. & o'B. (E.), 4
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has been prononnced to apply to the Court for leave to appeal there- Supreme

from to His Majesty in His Privy Council.®

et Act 1916,

In case any snch person has beed by such demsmn directed £0 Decssion may b
pay any sum of money or perform any duty it shall be lawful for the iriedinte

execution or

Court to direct that snch decision be carried into execution,.or that stayed.
execution thereof shall be stayed, as to the Court appears most con-

sistent with real and substantial justice.

In chse the Court directs that snch decision be ca.rrled into Seourity, In
execution, it shall be lawful for th¢ Cotirt to require that the person jn ¥t
whose favour it was pronounced shall before the execution thereof enter
into sufficient security to be approved of by the Court for the due per-

formance of such sentence as

is Majesty’s Privy Council may pronounce

thereon, or in case the Court shall direct that the execution upon such
decision he stayed pending such appenl, it shall be lawful for the Court
to direct that the person against whom such deecision has been given
shall in like manner enter into sufficient security to be approved of as
aforesaid for the due performance on his part of such sentence as Hia
Majesty’s Privy Council may pronounce théreon.

It shall be lawful to the

Jourt if it sees fit so to do to continne mjunctions and

pending any sach appeal any injunction before that time granted or ™™™
the appointment of any receiver appointed by the Court in such pro-
ceediugs or to grant an injunction to restrain the party in possession of
the property from disposing thereof, and to a}ib oint a receiver to mana e

the same pending such appeal:

And in all cases to require that

person appealing from such decision shall give such sufficient secur 1t.y Security tor
as aforesaid for payment of all costs prevmusl) incurred and to be ™

incnrred by reason of such appeal.t®

{#) Whero leave to appeal to the Privy Council

ia givon under this section and not under the

. Order in Council, & metion for final leave and

liberty to appesl is unnecessary.— Mulholland v
Smith, 16 A LT, 130.

The Privy Council having reversed a judg-
ment of the Supreme Court, such Court ordered
thot judgment should be entered therein in accord.
ance - with the order of the. Privy Council.—
Fallsngham v. National Bank, 8 A.L.R. (C.N.), 81.

(.. in May, 1599, obtained, on appeal to the
Full Court, & rule for a writ of mandamua apainst
the East Loddon Shire Council, together mth an
order for coats,

A. and B., as trustees of an “ affooted
the order agumst. the oouncil, obtained leave to
take part in the proceedings, although they were
not originally parties to the writ.

A. and B. obtained leave to appeal from t.he
judgment of the Full Court to the i’n;&vy Couneil,
but the shire council took no part in such appeal,
and took no ateps to appeal. TFinal leave to appeal
waa given to ‘A, and B. in September, 1898,

In Ooctober, 1899; C. died, and ' probate was

nted to his executors in December, 1869, In
anuary, 1900, the solicitors who had been acting
for C. demanded payment of their taxzed costs
undor the order of the Full Court, -and the shire
eouncil then paid the samé under protest. The
executors of C. received no formal notice of the

appeal to the Privy Council, and did not appear on

that appeal,
The Privy Codneil in July, 1000, allowed the
appeal of A, and B., ard reversed the order of the

Full Court, and ordered the respondent to ]l:ay the
coata of the appesl to the Privy Council. The
shire couneil then applied for the re yment of the
costs of the prt:.-oeedp ings paid to C.'s solicitor in
respect of the order of the Full Court.

Held, that inesmuch a3 the shire council wes not
a p:nrty to the appeal to the Privy Couneil, and
further, as the executors of €. had not been made
partics thereto, the Court had no power to order
the repayment of such costs, go-as to give due
effeot to the order of the Privy Council—Cheyne
v. Shire of East Loddon, 28 V.L.R., 603,

(5} In all cases the Court must require security
for costs,~—Davis v. The Queen, 1 V.R, (B.), 33;
sce also Webster v. Power, L.R., 1 P.C., 1680; In re
The Atiorney-General of Vietoria, LR, 1 P.C.,
147 ; Hassell v. Moore, AR., 3rd October, 1868 2
Stevenson v, Bear, 3 A.J.R., 30; The Mayor, &¢., of
EBallaral v, The Bungaree Road Bourd, 1 V.R. (E.), -
166 ; Johnson v. Colclough, 1 VL.R. (K.}, 8.

The security required by this section does
not mean security for the costa of the action, but
merely security for the costs: of the sppeal.—
Speight v. Syms, 21 V.L.R., 530,

By this section, in an application for leave
toappeal to the Privy Council, the Court shall

‘ require that the person appeu]mg from such de-
cision shall give snch suffioient secarit n.s afore-
said for payment of all casta previous

snd to be incurred, by reason of suc appea. "

. Held, following Spetgkt v: Syme (21 V.L.R., 530,

supfa} and the former praoctics of the Court, that -

. the ** costs ** referred to are the costs of the appesl

to the Privy Council, and not the costs of the trial
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Supreme In every case of appeal so allowed to be made the Conrt shall
Court 4ct1915. {ranzmit to His Majesty’s Privy Council a true copy certified under the

Evldence &e. to

be transmitted. 82l of the Court of all the evidence and proceedings in the cause
relating to the matter of the said appeal.©

Bight of appenl
w&?edilm

security not
given in time.

Ib, ¢ 238,
15 Vict, No. 10
8. 34,

231. If such security as is required by the Conrt be not entered into
within three months from the date of the order made upon such
application for leave to appeal, the person applying for such leave shall
be held to have waived the benefit of such order, unless the time for
entering into such security is enlarged by the said Court.®

previously incurred. But qumre, per Hood, J.,
whether such decision and such former prastice
are not in coniravention of the terms of this
section,—Henxly v. Bank of New South Wales
{No. 3), 2¢ V.L.R., 733.

order giving the defendants leave to
appeal to the Privy Council directed that the
defendants should give security to the satiafaction
of the Prothonotary within three months, and it
was ultimotely agreed that a registered morigage
would be sufficient.

The defendants lodged a mortgage, executed in
duplicate, at the Titles Office within the specified
time, but did not offer a registered mortgage to the
plaintiffs or to the Prothonotary until after such
time. Upon the face of the mortgage it appeared
to have been registered within the required time,
Upon & motion to have it declared that the de-
fendnnts had lost the benefit of the order giving
them leave to appeal on the ground of non-com-
pliance with the terms of the order, it was sought
by the plaintiffs to show that, although the mort-
gage was lodged within the time, it had not been
registered until several days after such time had

elaﬁsed.

eld, that the indorsement on the duplieste
mortgage made under section 61 of the Tranasfer
of Land Act 1880 was conolusive evidence that the
instrument had been duly registered, and that due
registration inoluded the time of registration.

Held, also, that delivery to the Registrar of
Titlea for registration of such mortgage enabled
that official to hold the same on behalf of the

laintiffsa, and was a sufficient delivery.—7The
Central Frechold Mines Ltd. v. Chapman,
29 V.L.R., 940.

Where the parties to a cause or matter have
exhausted their litigant possibilities in this State,
the Court will not interfere with the right of the
suoceasful party to carry off all the fruits of his
vietory unless apecial circumstances are shown ;
the fact that the plaintiff, a limited company,
is in such pecuninry dificulties that the defendant,
if successful on appeal to the Privy Conneil, might
not be able to got hie costs from it is not such
8 eopecial circumatance; and, therefors, money
puﬁﬁ such company into Court as security for
costs should be ordered to be paid out to it.

Per Hood, J. (dissenting), that the Court
should not order the money to be paid out of Court,
on the ground that the Court acting in analogy with
the provisions relating teo appeals to the Privy
Council, ought to do its best to retain matters in
such & position that, in the event of the Privy
Conncil allowing the appeal, complete justice
might be done hetween the parties, l;mt that the

money should be retained in Court,on the plaintiff
undertaking to pay 5 per cent. interest thereon.
—The Goulburn Valley Buiter Factory Company
Propriciary Limited v. Bank of New South Wales
(No. 2}, 26 V.L.R., 265.

Defendants obtained an order for liberty to
appeal to the Privy Council from a decision of the
Bupreme Court, and deposited £500 to abide the
appeal under the order. On rule néss obtained
by the defendants to rescind their own order for
appenl: Held, that the Conrt had no jurisdiction
to interfere, and rule discharged, but without costs.
—Byrues v. Clough, 2 W.W. & o’B. (L)), 17.

After leave to appeal has been granted, the
Supreme Court has no jurisdiction over the .
cage,~Goldsbrough v. MceCnlioch, 2 AJR., 1.

Where an appeal to the Privy Council has
been instituted, and security given, and such
appeal ia afterwards abandoned, the Full Court has
no power to direct the Prothonotary to pay the
money lodged as security out to the appellont.—
In re Wyalt, 2 ALR. (C.N.), 330. But see the
next two cases.

The defendant in an action had obtained
Leave to appeal to the Privy Council upon the usual
terms as to lodging seeurity in Court to the satis
faction of the Prothonotary, the plaintiff entering
into a similar bond for tho repayment of certain
costs. Instead of entering inte the wsual bonds,
and lodging security, the parties by agreement paid
the amount into a bank in the name of the Pro-
thonotary, with whom the deposit receipt was
lodged. The appeal to the Privy Council was
abandoned, and both parties applied to have the
money paid out to them,

Order made directing Prothonotary to be at
liberty to pay the moneys out to the respective
parties.

The payment of moneys into & bank in lieu of
lodging the seeurities under the order of the Court
said to be irregular, and not in accordance with the
arder of the Court,—Ausiralian Gold Recovery Co.
Lid. v, Gray, 25 V.L.R., 677,

After delivery of notice of appeal sn action
was settled, and the Court mado an order for pay-
ment out to the appellant of the money lodged in
Court. by him as security for the prosecution of the
appeal to the Privy Council.—Monash v. Shire of
Corio, 8 A.L.R. (C.N.), 27,

{a) The Court or Judge has power from time to
time to extend the time for delivering the tran-
soript of the evidence and judgment in appeals
to the Privy Council.—Mulholinnd v, Smiih, 21
V.L.R., 97,

(b) A judge has no jurisdiction to enlarge the
time for giving security for costa in an appeal to
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232. Nothing in this Part contained shall be construed to affect suprams

the Royal Prerogative of His Majesty, or to abridge the power of;
His Majesty to allow auny person aggrieved by any decision of the

Cour? det 1018
. 284,

tive of

said Court to appeal to His Majesty at any time in such manner as His [ 2ateet?

Majeaty is graciously pleased to allow,©

15 Viet. No. 10
& 85,

SCHEDULES.

FIRST SCHEDULE. Bection 2.
Ho. of Aot Titie of At Extent of Repeal.

2590 . vo | Suprems Court At 1916 (No. 2) .. | The whole.
2733 .. Supreme Court Act 1815 .. .. | S0 much as iz not other-

wise repealed.
29718 .. oo | Supreme Court det 1916 (No. 8} .. | The whole.
2868 .. .. | Supreme Court Act 1916 ., + v | The whole.
2807 .. .+ | Master<in-Equity's Salary Act 1916 The whole.
3264 .. oo | Supreme Court At 1922 ,, .. | The whole.
827 .. .. | ITmperial Acts Application Aot 1922 S0 much of Part III. seis

) not otherwise repealed, ’
) {excopt the i

** Part, . JIL—Consolidat-

ing Provisions™ and

sections 42, 43, 98-100),

and in section 1 all the

. words and figures after

the Heading * Part

I;I‘._—Co"nsolidating Pro-

Tisions.
azse .. ++ | Supreme Court Act 1923 ., .. | The whole.
3395 .. .. | Judgments (Reciprocily) Act 1925 .. | The whole. !
8640 .. -« | Supreme Court Act 1927 .. .+ | So mueh a8 is not other-

wise repesled.

SECOND SCHEDULE, Beotlon 50,
Prices aT wiHicH THE COURT SHALL BE HELD.
Ballarat Hamilton &t Arnaud
Bondigo Horsham Wangaratta
Castlomaine Maryborouvgh Warrnambool,
Echuoa Sale ’
Geslong Shepparton
THIRD SCHEDULE. Sectfon &7,

EasTERN BAILTWICE. .

.

Comumencing at Cape Howe; thence by the boundsry line between Victoria and
New South Wales to the crossing-place at Tom Groggin on the River Murray; thence
south-westerly by the track (leading from Tom Groggin towards Omeo) to o point dus
oast from Mount Qibbo ; thence by nline due west to that mount ; thence by the northern
watershed of the (ibbo Creok to the Mitta Mitta River; thence crossitg that river, by
the northern watershod of the Wombnt Creek to Mount Wills; thence by the northern
and western watorsheds of the Big River, the Bundarrah-River, and Cobungra Creek to

the Privy Council unless the application to enlarge
time be made before the expiration of the original
time prescribed for entering into such security.
—Pearson v, Russell, 15 V.L.R., 89.

Bee The CGreat Central Freehold Mines Com-
pany and others v, Chapman and others, 20 V.L.R.,
940, reforred to on previous page.

{2) The Privy Council will not review or inter.
fere with the course of criminal proceedings unless
it is shown that by a disre of the forms of
legal process or by some violation of the principles
of natural juatice or otherwise, substantisl and
grave injustice hag been done.—In re Deeming,
1892 AC, 422; 14 ALT, 22,
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. Tamp SoHRDULE—cOntsntted,

Mount Hotham, on the Great Dividing Range ; thenee by that range to the range which
divides the waters of the River Yarra Yatra from the ‘waters of the Thomson River;
thence by thet range and by the range which divides the waters of the River Yarra Yarra
from the waters of the La Trobe and Buneep Rivers to the source of the Buneop River;
thence bﬁit’he eastern boundary of the county of Mornington (of which boundary the
Buneep River forms part) southerly to the south angle of allotment 1 of sestion 5,
township of Korumburra; thence by a direct line south-westerly to the north angle
of allotment 184 of eection 4; thenece by the south side of Houth Railway-crescent
south.easterly to Henry.street ; thence by the west side of that street south-westerly
and by the south side of Mine-road north-westerly to John.strect; thence by the
weat sido of that sireet south-westerly to Princes-street ; thence by the south side of
that etroet east to the Jumbunna snd Quttrim Railway ; thence sgain by the esstern
boundary of the county of Mornington southerly to Cape Paterson; thence by the sea-
coast to the point of commencement, including all bays and inlets, together with all the
lalends off the portion of the sen-coast sbove deseribed.

WEITERN BAILIWICE.

. Commencing on the sea.coest st Curdie’s Inlet ; thence up the eastern shore of that
inlet and Curdie’s River to the south boundnry of the town of Cobden; thence by that
boundary and » line bearing west to Lake Elingamite ; thenoe by the northern shore of
thot lake to the Elingamite Creek; thence down that creel to the Mount Emu Creek;
thence up the Mount Emu Cresk to the boundary between the counties of Hampden and
Ripon ; thenco by that boundary bearing west to Fiery Creel; thence up that creek to
its source in the Grent Dividing Rango; theneo by that range essterly to the source of
the River Avocs; thence down that river to Tyrrell Creek; thenco down that creek to
Lake Tyrrell; thence by the southern snd western shores of that lake to the south
boundary of malles block 268 ; thence west by that boundary and the eouth boundary
of block 284 to the enst boundary of block 358; thence north by that boundary to
the south-sast angle of block 34p; thence west by tho south boundaries of blocks 34w,
344, 364, 334, 324, ond 374 to the boundary line between Victoria and South Australia;
thence by that boundary south to the sedcoast; and thence by the sea-const to the
point of commencement, including =l bays and inlets together with all ialande off the
portion of the sea-const above deseribed.

. MinrLaND BaILIWICK,

Commonsing at the junction of the Rivers Goulburn snd Murray; thence up the
first.named river to a point due east of the centre of a road north of allotment 30c,
parish of Mitchell ; thence west by a line and that road to the north.west angle of the
said allotment ; thenoe south.westerly by o direct line to the south-east angle of allobment
1, parish of Puskapunyal; thence south.westerly by the south-enst boundary of that
allotment and of allotment 2 to the south-weat angle of the latter allotment; thence
south-westerly by a direct line to the south-east angle of allotment 34 of section 5,
parish of Tooborae; thence west by a road to the eouth.onst angle of allotment 2
of said section ; thence south.westerly by a road to the south angle of allotment 6 of
soction T; themce eouth-westerly by a road to the eaet angle of sliotment 16 of same
section ; thence north.westerly by a road to a road forming the east boundary of allotment
D2; thence eouth and south-westerly by that rond to the westermmogt angle of
allotment DI5; thonce south.westerly by n road to the enst boundary of the parish
of Qlenhope ; thence sonth-westerly by part of that boundary to tho south.enst angle of
allotment 4 of gection C: thence southerly by s road to the north.cast nngle of
allotment 73w, parlsh of Bavnton ; thence southerly by the eastern boundaries of allot-
ments 73x and 735 to s road; thence south.-westetly by that rond to » rond formin
the western boundary of sllotment 73a; thence southerly by that road to a ro
forming the south boundary of allotment 34 : thence easterly by that road to the west
boundary of allotment 3 of eection 1; thence south and east by the west and south
boundaries of that sllotment to a road forming the eastern -boundary of allotment 4 of
anid section; thonce southerly by that road to the south.cast angle of the last.named
allotment ; thence westerly by & read to the north.west angle of allotment 787 ; thence
pouthorly and easterly by the western and part of the southern boundary of that
stlotment to the north-west angle of allotment 168 ; thence south-cast. south, and east
to the south.east angle of allotment 16 ; thence south-easterly by a rond to the north
angle of allotment 3 of ssction A, parish of Langley; thence south-ensterly by a road to
a road forming the enstern boundsry of allotmenta ! and 7 of same section to the north-
east angle of nllotment 8; thence south by the east boundary of that ellotment to Big
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Hill Creok; thence westerly by that creek to the northem angle of allotment 89, parish
of Lancefield ; thenao south-westerly and south-easterly by part of the boundary of that
parish to its intersection with the Great Dividing Range ; thénce by that range weatorly
to the source of the River Werribse; and thenee by the sume range to the road forming
the éastorn boundary of section 6. parish of Dean ; thence by that read and by a line
bearing north to the creck forming the south boundary of allotment 4 of section B,
porish of Bullarook; thence up that creek to the eastern boundary of that sllowment;
thence ndrth by that allotment and slletments 5, 6, 103, and 198, to the road forming
the northern boundary of the said laat-mentioned allotmont; thence by that road
bearing north-wosterly and westerly to the southern anglo of allotmont 95; thence by
the road forming the south-western boundnry of that nllotment, north-westerly to the
north-eastern wngle of allotment 24 of section A; thence by the road forming the
northern boundary of that allotment westerly to the esstern boundary of the parish of
Smeaton ; thence north and west by the parish boundary and a line to the north-east

anglo of the parish of Beckworth; thence south by the esstern boundarﬁr of that pnrish |

to the rond forming the south boundnry of allotment 683 ; thence westerly by that road by
the south boundaries of allotments 19, 17, and 16, parish of Caralulup by the north
boundary of the parish of Lexton and by » line t;l'u‘c.n.l(g‘rl:le the north boundaries of allot-
ments 3, 2, and 1, parish of Lexten, to the Bet Bot Creelk ; thence up that creek to its
aource in the Grent Dividing Range; thenoe by that range westerly tc the source of
the River Avoen; thence down that viver to Tyrrel! Creek; thence down that creek
to Lake Tyrrell; thence by tho southern and wostern shorea of that Inke to the south
boundary of malleo block 268: thenco west by that boundary and the south boundary
of block 284 to the east houndary of block 358; thence north by that boundary to the
south-enst angle of blook 34 B ; thence weat by tho south boundaries of blocks 34n, 344,
364, 334, 324, and 374 to the boundary line between Vietoris and Sonth Australia;
thonce north by that boundary to the River Murray sforesaid; and thenmos up that
river to the point of commencement.

NORTHERN BAILIWICE, .

Commoncing st the junction of the Rivers Goulburn and Murray; thence up the
firat-named river to the Pranjip or Muddy Creek; thence up that ereok to Creighton’s
Creok ; thonce up that creek to its source in the Strathbogie Range ; thence by that range
eastorly to the source of Menham's Creek; thence down that creck to Merton Creek;
thonce down that creek to Brankeet Creek; thonce down that creek to the Delatite
River; thenoe down that river to the. River Goulburn aforessid ; thenca up that river to
the Jervanlem River ; thence up that river to its source ; thence by s line south-westerly
to the Mount Torbrock Trigonometrical Survey Station ; thencs by a range southerly to
Mount Arnold; thence by the Great Dividing Range northerly and easterly to Mount
Hotham ; and thence by the northern houndary of the Eastern Bailiwick as hereinbefore
described to the crossing place at Tom Groggin on the River Murray; and thencs down
that river to the point of commencement.

SOUTRERN BAILIWICH,

Commencing in Port Phillip Bay at the mouth, and thences up the stream to the source
of the River Werribeo in the (reat Dividing Range; thence southerly and westerly
along the south boundary of the Midland Bailiwick ss hereinbefore described to the
gource of the River Avoca; thence southerly along the east boundary of the Western
Bailiwick as hercinbeforo described to the sea.coast; thence by the sen-const to Port
Phillip Bay ; and by the weatorn shore of that bay to the point of commoncement,

FOUERTH SCHEDULE.
No. .

Gzonek by the Graco of God &o. to the Sheriff Grooting—Whereas one A.B. hins lately in
our Suprems Court at Melbourne commenced an action against (.. of &c. (as in the wril of
summons] and intends to prosecute the same against him for a return of certain cattle
goods and chattels of the said A.B. which the said C.D. hath taken and unjustly detains.
We do therefore command you that you forthwith cause to be replevied to the sald
A.B, the sald cattle goods and chattels if they shall be found and in what manner you
shall have oxecuted this writ make appesr to our said Court immediately after the
execution hereof and have there then this writ. .

Witness Sir William Hill Irvine, Knight, &b., at Melbiume the " day of
One thoussnd nine hundred and - y

1

Spotion 187.
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Bsctions 136, FIFTH SCHEDULE.
180 Rures RELATING TO SEBVICE OUT OF THE JURISDICTION.

{1) Bervice out of the jurisdiction of » writ of summons or notios of a writ of summons
may bo allowed by the Court or a Judge whenever—

{a} the whole subject-matier of the action i land sitnate within the juriadiction
{with or without rents or profits} or the perpetuation of testimony relating
to land within the jurisdiction ; or 3

{8} any act deed will contract obligation or lHability affecting land or hereditamente
situate within the jurisdiction is sought to be construed rectified set aside
or enforced in the action ; or

{c} any relief is sought against sny person domiciled or ordinarily resident within
the jorisdiction ; or

{d) the action is for the administration of the personal eatate of any deceassd
person who at the time of his death was domiciled within the jurisdiction,
or for the execution (as to property sitnate within the jurisdiction) of the
trusta of any written instrument of whioh the person to be served is a
trustee and which ought to be executed according to the law of Victoria; or

{e} the action is founded on any breach or alleged breach within the jurisdiction
of any contract wherever made which according to the terms thereof ought
to be performed within the juriediction or is founded on e tort committed
within the jurisdiotion ; or

{f) any injunction is zought as to anything to be dons within the jurisdiction
or any nuisance within the jurisdiction is sought to be prevented orremoved
whether dam: are of are not also sought in reapect thervof ; or

{¢9} any person out of the jurisdiction is a necessary or proper parkty to an action
ﬁlroperly brought ageinet some other person duly served within the juris-

iction.

{2) Every applicstion for leave t0 serve such writ or notice on a defendant out of
the jurisdiotion shall be supported by affidavit or other evidence stating that in the
belief of the deponent the plaintilf has a good cause of action and showing in what place
or country such defendant is or proebably may be found and whether auch defendant is
& British sabject or not and the grounds vpon which the application is made; and no
anch leave shall be granted unless it shall be made auﬁcientrll; to appear to the Court or
Judge that the case i3 o proper one for service out of the jurisdiction under this Order.

Order to Ax {3) Any order giving leave to affect such service or give such notico shall limit a
o for time after such service or notice within which such defendant is to enter an appearance
s, Such time to depend on the place or country where or within whioh the writ is to be sorved
oM B8.Co  or the notice given.

Noties in lleq (4} When the defendant iz neither a British eubject nor in British dominions notice
of writ. of the writ and not the writ jtself is to be served upon him.
Ib. s 6. {5) Where leave is given under the foregoing Rules (1) and (4) to serve notice of &
Bervloe of writ of summons out of jurisdiction such notice shall (subject to any direction given by
notico. the Court or a Judge a5 to the manner in which such notice. shall be served or brought
s 7. under the notice of the defendant) be served in the manner in which writs of summons

ars gerved, ’
Seotlon 148, S3IXTH SCHEDULE.

19 . No.

In the Supreme Court.
: Batween A.B., Plaintifl

and
C.D., Defendant.
Upon henring and upon reading the affidavit of » filed
the : day of , One thousand nine hundred and .
It ie ordered that the defendant bo arrested and imprisoned until

rurther order of the Court, or a Judge, or until he deposits in Court the sum of £ .
ot gives to the plaintiff a bond executed by him and two sufficiont sureties in the penalty
of £ that if judgment in the action is entered for the plaintiff for such sum of
£ or any less sum, the sum for which judgment is so entered shall forthwith be
paid to the plaintiff, or gives some other security satisfactory to the plaintiff.

And it is further ordered that the sheriff do within ene calendar month from the date
hereof, including the day of such date, and not afterwards, take the defendant for
the purpose aforesaid if he is found within Victoria, and that at the time of the execution
of this order he do deliver a copy hereof to the defendant.

Dated the day of » One thousand nine hondred and
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BEVENTH SCHEDULE. Beotlon 168,
No. .
Geonap by the Grace of God &c. to A.B. of and M.O. of
Greeting—Whereas an sction is now pending in
our Buprems Court at between C.D. Plaintiff and E.F. of, &ec.

snd Q.P. of &c. [a# in the writ of summona] Defendanta and in order that the plaintiff
may proceed in the said action We command you that you and each of you do retain
and keop all and singular lands and other hereditaments moneys and chattels bills bonds
and other property of whatsosver nature in the oustody or under the control of you or
oither of you at the time of the service of this writ befongin% to the nbove-named O.P.
or to or In which such defendants ahall at the time be legally or equitably entitled or
othorwise beneficially Interested (and whether solely or joingly with any person or
porsona) and all debts of any kind then due by you or either of you to such deiendants
slthough the same or part thereof 1aay be payable only ot a future day  And we further
command you that you and each of {ou In your own proper ons be and appear
before our said Court [or such Judge of our said Court as shall be sitting at chambers)

on [Meonday] the day of next [or instant] aé
o’clock in the noon then and there to be examined t,ouchinﬁ&trhe premizes
and to do and receive what shall then and there be considered of you in that behalf and

this you shall in nowise oralt.
Witness Sir William Hilt Irvine, Enight, &c.
' (To be indorsed.)

‘This writ was issued by X.Y. of &o., solicitor for the within.named pleintiff [or agent
for 0.K., of &o., solicitor for the within-named plaintif}).

If you part with any of the defendant’s property or pay him any debis due to him
you wﬁl become personally responsible to the plnillgff.

EIGHTH SCHEDULE. Jaction 168,
No.
In the Supreme Court )
C.D. plaintié
and
o O.P. defendant,
Notice ia hoveby given that an action has been commenced in this Court by the above-
named plaintiff against the abovemamed defondant for that &o. |stade the cause of aciion]
sud o writ of foreign attachment has been issued directed to 8.T. of &c. and U.X. of
&o. for the purpose of attaching in the hands of the said 8.T. and U, X. oll and singular
the lands and other horeditaments moneys and chattela bills bonds and other property of
whaetsoever nature in the custody or under the control of the said 8.T. and U.X. or cither
of them at the time of the sorvice of the said writ belonging to the above-named O.P,
or to or in which such defendant shall at the time be legnlly or equitably entitled or other-
wise beneficlally interested (and whether golely or jointly with any person or persous)
and all debts of every kind then due b{etha gaid B.T. and U.X. or sither of them to sugh
dofendant although the earae or part thereof may be payable only at a future day and if
at any time before final judgment in this action the said G.P. or eny person on his behalt
will give the security required by law the snid O.P, upon entering an appearance and
upon giving notice thereof to the plaintiff may opply to the Court snd have the said
nttachment dissolved.

. Dated this day of in the year of our Lord One thousand
nine hundred and
J.H. .
[residence]
Flaintiff’s solcitor,

e

NINTH SCHEDULE. Bection 188,

Whereas an action is now ponding in the Supreme Court at @ between
the above-bounden C.D. plaintiff and the above-named O.P, defendant and s writ of
foroign attachmont directed to B.T. and U.X. wad on the day of
loat {asued therein. Now the condition of the above.written hond or obligation is auch
that if the plaintiff his executors or administrators shall repay to the said O.P. his
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Section 178;

Seotloms 192
and 195,

-

NINTE SOBEDULE——conlinued.

executors or administratora sll such sums as the plaintiff shall recover and actualiy roceive
in the said action in case the judgment therein shall be voested reversed or altered
together with all costs sustained by the defendant and which the anid Court shall adjudge
to bo paid by the plaintiff his executors ot administrators to the said O.P. his executors
or administrators by reason of or in relation to the said action and writ or either of them
then this obligation shall be void but otherwise shall remain in full force.

N.B.—Where the plaintiff is absent and a third person is bound for him the condition
must be altered accordingly. The obligatory part will be as in common money donds,

TENTH SCHEDULE.
In the Supreme Court 19 No.

Between
plaintiff

defendant
The day of 19 .

Satisfaction ia scknowledged betweon A.B. plaintiff {or as the case may be} and C.D.
defendant {or as the case may be) in (here describe the cause matter or liability sn respect of
which satizfaction is acknowledged) And- I do hereby expressly nominate and appoint
£.F. soliciter of the Supreme Court t0 witness and attest my execution of this acknow.
ledgment of aatisfaction.

Judgment entered on the day of . 19

Signed by the aaid A.B, in the presence of me E.F,
of &o. one of fhe solicitors of the Suprems
Court of Victoria and I hereby declare mysell

and

to be solicitor for and on behalf of the said Signature
A.B. expressly named by him and attendingaat

his requeat to inform him of the nature and offect of the Plaintiff,
of shis acknowledgment of satisfaction {which I

necordingly did before the same waa gigned by Date

him} and T also declare that I subscribe my name
hereto as auch solicitor,

ELEVENTH SCHEDULE.
Courr FERy, PEROENTAGES, ETO.
SUMMONSES, WRIT9, COMMISSIONS, AND WAREANTSY,

Subject-matter.
Fee,
&,
On sealing & writ of summons for commencement of an aotion .- .. 15
On ing & concurrent, renewed, or amended writ of aummons for commence-

ment of an action .. o .. . .
On sealing & notice for service under Order XVI,, Rules 48 and 55 .
On realing & writ of mandamus, habeas corpus, certiorart, or prohibition
On sealing a writ of subpoens . . .

On sealing every other writ .. .
On eigning and sealing every citation .. .

. s

bt et

RSO GOOAI-ISWOTHn

On sealing copy petition . .
Ou eealing an originating summons
On sealing transcript on appeal . .
On issning summons to attend Judge's Chambers .
On sealing or issuing any other summons or warrant .. .. ..
On sealing or issuing & commission to take oaths or sffidavits in the Supreme

Court e e e . . v .
Every other commission e .
On &xing seal of Court to any other document o .
On marking s copy of a petition of right for service .. . .
On smending any originating suinmons e .. .

On amending a 00 . Ta " . e
©n amendiug irll)\;orsqment on writ, pleading or other document .. .

.
. -
- s
- LY
- e

.
. s

L

P

. e '
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L
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ELpvErTa SoBBDULE-—condintied,
Appearances,
Foo.

. ; £ s 4
On entering an appearance .. . .« 0 8.0
Onenbenngmappeamnceformhpomna!wrtheﬁrst. . .- -~ 010

Copies,

For &' copy of & Wwritten deposltmn of & witness to enable & party to print tho ’
name, for each folio . . 0 4

For examining a written or printad oopy, ‘and ma.rkmg same s an offics COpY,
for each folio . - 002

For making a copy and markmg satne as an office eopy, Ior ‘sach folio .+ 0.0 &

For a copy in & foreign language, the actual oost. :

For a copy of & pltm. map, sootion; drawing, photogmph. or disgram, the
actual cost. «

For a pn.nbed copy of an order not being s office or certified -copy, ior oaeh

- o L) - LRl - L) -a LR . L) o l o
ATTENDANORY AND PRODUOTION oF PAPERS. -
; :S‘ubjwt-mauer ‘ s "

On & notice to prodace any record or docum.ent on the trial or hean.ng of s '
couse, suit, or matter ... 08 @

On s notice to produce any record or document in the Judge ] Ghsmbars, or e
Practice Court . .. 0 28

On an application, with or without a subpoena, ior any oﬁioer. not bamg the
Associate of the Judge presiding at the Court, t6 attend with any record' !
or document at any Court or place out of the Court building, in addition to-
the just charges and exgenses of the officer, for each day or pm of & dny
. he ghall necengarily be absent from his office .. - 1 0-0

The officer may require a deposit on account of any further foes, charges, or
expensea whish may probibly become payable beyond the amount paid. -
for fecs, charges, and expenses on the application, and the officer or his
clerk taking such depoait ghall thereupon'male a memorandum thamf on ' d
the application.

The officer reay also require an undertalrng in writing to pay any fnrther foes, e
charges, and oxpenses which may become paysble bayond'the amounts so
paid and deposmad . o )

Filing, - . X L

On filing & special case, case on appeal, or petition of right AR W 015 0

On filing any other petition .. .., ‘e . W 076

On filing o caveat in the mhata ]umdlctlon Y. . .. . 076

On filing notice of ap - o T

Onﬁhnganswer.mplyorot-harplw:lmg e i - 0.7 0

On filing any other docutment .. : -0 2 8

Provided that no fee shall bo.payable « on the ﬁlmg o{ any dooummt ‘nder the P
Administration and Pmba.te Acts where f.he whole estate. does not exceed .
£200 in value. ' -

c'er:iﬁcam: )

For a certificate of appearance, or of a I{uleadmg. affidavit, or pmmadmg having

¥ been entared, filed, or taken, or of the nogative thereof  , . . e 0.5 0

For o certificate that & deoree niss has been made absolute or d!,sch&rged oy 01000

Seardzea and Impmwm TR ,

On an applicstion to "search for an appearance, a.ﬂidaﬂt, or caveat, and .
inepocting the samé, or to search index for pnor “grant of - pmbabs or letben N
of adminidtration .. « 0 28

On an application to saarch to ascertain Whether & daerae nisi i.n the dwome
jurisduction has been made aheolute or discharged * 0.1 0

On an application to search an index, and inspect a plee.dmg, Judgmant, decres, !
order, or other record, valess otherwiss expressly provided for by an Act of
Parlisment or Rule of Court, and to inspect documénts deposited for safe
eustody or prodnct.ion pursumt to an order, for each hour or part of an hour. . . .
oocupied .. .. .3 H CTRERLPT . (lbg g

Notexceed.mgononedny BN . . Y T e,
vor v.—H6 .
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ELEVERTH SCHEDULE-—conisnued,
Hearing.

Por entering or getting down, or re-entering or resetting down, an appeal to
the Full Court, or & cause, suit, or matter for trisl or hearing, or asseasment
of damages, including » special case, motion to the Court, interpleader and
other issues, re.-hearing, new trial and further directions, order to review
decision of Justices, and petitions, but not s summons sdjourned from
Chambers. . . .. . .. .. . .

For a certifioate of the Associate or other proper officer of the resulb of & trial

Judgments, Decrees, and Orders.
For entering & judgment by default .. .. . . ..
For drawing up and entering any other jndgment, or a decree or decretal order,
whether on the original hearing of a cause or on further consideration
including a cause commenced by summons at Chambers, and an order on the
hearing of special case or petition, and any order by the Full Court, andany
order of the Court under the Companies Act, or in its Probate, Insolvency,
Lunacy, or Diverce and Matrimonial Causes Jurisdictions (except an order
granting probate or administration and except the special fees in probate
matters bereinafter specified) .. .. .. . .
For drawing up and entering any other order, whether made at Court or in
Chambers (except the special probate fees hereinafter specified) .. ..
On signing a note or memorandom of an order parsuant to Order 52, Rule 14,
where no order is dravn up .. .- . .

Spectal Fees in the Masterin-Equily’s Office.

On a grant of probate by the Registrar where the estate is sworn to exceed
£600 in' value . v .. . . .. ..

On every exemplification . . . .. . e

On every order of the Registrar other than an order for probate or administration

On every maater's certificate of transier of executorship or administration ..

On every master's certificate under seal of Court verifying copy probate or
sdministration or other dooument .. . . .. .

On sealing foreign probate or administration, Scotch confirmation, or
exemplification, Ten shillings per £500 or fraction of £500 in value,

On payment of money intoe Court, Five shillinga for the firat £100 or less, and
thereafter Two shillings and sixpence per cent.

On each application for probete or letters of administration where a eolicitor
is not employed, sn additional feo of Ten shillings per £1,000 in estates of
the value of £5,000 or less, and in estates of the value of over £5,000 a further
feo of Ten shillings for each additional £5,000 or fraction thereof.

Taking Accounts.

Om passing accounts of a committee or receiver, in the lunacy jurisdietion ..

In all other jurisdictions, on taking an account of a receiver, guardian, consignes,
bailee, manager, provisional official, or voluntary liquidator, or sequestrator,
or of an execntor, sdministrator, trustes, agent, solicitor, mortgagee, co-tenant,
co-partner, exeoution oreditor, or other person liable to account, when the
amount found to have been received without deducting any payment shall
not exceed £200 .. . v . I .

Where such amount shall exceed £200, for every £50, or fraction of £50 o

In the case of any euch receiver, guardian, consignee, bailee, manager,
liquidator, sequesirator, or execution creditor, the fees shall, upon payment,
be allowed in the account, unless the Court or Judge shell otherwize direct,
and in the case of taking the accounts of such other accounting patties, the
fees shall be paid by the party having the conduct of the order under which
such account is takem, as of his costa of the canse or matter {unless the
Court or 2 Judge shall otherwise direct), and in such a case shall b taken
upon the certificate of the reault of any such account, but the fees shall he
due and payable, although no certificate is required, on the account taken,
or on sucg part thereof as may be taken, and the solicitor or party suing in
person shall in such case cause the proper stamps (the amount thereof to be
fixed by the officer) to be impressed on or sffixed to the account.

The officer taking the account mey require a deposit of stamps on account of
fees before taking the account, not excesding the fees on the full amount
sppearing by the acconnt to have Leen received, and the officer or his clerk
taking such deposit shall make a memorendura thereof in the aceount.

- -

e

Feso,

£ o d

-

— et (T e B

oo

=T — -

oo

o Soo0



No. 8783.) SUPREME COURT ACT 1928,

ELEVENTH SOHEDULR—coniinued,
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The fees shall not be payable twice on the same monsy in.the same cause or

‘mattor, but only upon suma of money for the first time received or collected

by the party accounting.
For taxing a bill of costs, where the amount allowed does not exceed £8° ° ' .. '0 2 0
Where the amount excoeds £8, for every £2 or fraction thereof allowed e 0 68
These fegs, except where otherwiso provided, shall be taken on signing the ' - -

certificate, or on the nllowance of the ‘bill of costs, as taxed, but -the fees " -

shall be due and payable if no certificate or allocatur is required on. the

amount of the hill ps taxed, or on the smount of such part thereof as may, ,

be taxed, and the solicitor or party suing in peraon shall in such case cause

the proper stemps (the amount thereof to be fixed by the officer} to be”

impressed on or affixed to theé bill of coats. L
The taxing officer may require a deposit of statups on account of fees before

taxation not exceeding the fees on the full amount of the costa aa submitted

for taxation and the officer or his clerk taking such depomt sha!l mako a

metmorandum thereof on the bill of costa. .

.

For » certificate or allooatur of the result, not being » judgment . e "010 0
u : Miscellaneous, Tt S
Onaﬁato.f&Judge v e ' - - e 05 6
On gigning an advertisement .. : w 0 5 O

Upon a reference to the Master-in-Equity, OthICIark or Prothonotary for the
se of any investigation or mq » other than the taking of an acconnt

or which a special fee is herein ided, for every hour or part of an hm.lr ) :

the Maator—m—Eqmty, Chief Clerk or Prothonot.ary is gceupiod— - oo
For the first hour LR, .. . e 1.0 O
For cach aubsequent hour or port of an hour w 010 O
A deposit on actount of fees before pmceedmg with such refe'rhnoe, or at snhy .
time during the course thereof, may be required, and a memorandum hhereof :

ghall be delivered to the party making the deposit. .
Signing allowatices of any account or other document not otharwise hemin o
specially provided for 5.0
. Dmmng reports or oeruﬁca.tes of Mastar-ln-Eqmty, Masf,er in Lanwy, C'hwf
Clork, per folio . . . o ey . 10
Engrossing same . . T . tey e «w 0 0.8
Signing same . .- e . L OO
On teaking o reoogmsanoe orbond oe o 010 O
On taking bail, and takiGg same off the ﬁle and delivegmg - W 020
On & commitment’ .. e T .. 0080
Oun administering the oaths of office to a Justice of the Peace . . -1 0 0
Onsaahngawnto(dedmwpatwaum - e .- .- L. 1100
OnalgnmgprewpttoShenﬁ . C e Cab e e 0B O
(i sealing shorthand writer's lioenca - .. .010 0
On appointment to settle skeleton transeript on appeal to ngh C‘ourt or Pn ' .
Council L e NETEEA e T 010 O
Perusing every threo sheets .. . .. e W 008 8
Conditivng of asle, eettling, ordinary form ee oAl . w 05 0
Long and special, according to sircumstances ~ ..~ T eat % 31; g
o p L o 0
Attending any sale .. .- cee o T T O |
- Y " Deeds .o Lo

Perusing o,nd settlmg, not oxceeding 30 folies .. - .a “w 1 .00
Excéeding 30 and not exceeding 50 e e .o I te. ,110.0
Exceeding 50 and not exceeding 100 .~ N . o G e 21070
Exeecding 100 . R e .. 300
Examining engroumant. not ex;ceedmg 10 fohos, per f.o].lo . e - D 3 4
For every tolio beyond 10 .o e oo T - 0 03
Signing allowance .. s 05 0
010 6

Cotaparing hooks, papers, &o., with sohedule, when deposiwd or delivered out
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3:;&10::. TWELFTH SCHEDULE.
PErs BT0. T¢ BE PAID TO THR SHERIDE,
Allowances for Bxpenses on ¢ View. R p
s d.
To the sheriff, actnal and reagonable travelling expenses for himself, shewors,
and jurymen.
To the same, for actual and reasonable axpenses for refreshments not to sxceed |
per diem for eaoh person .. . . . & G 80
To each of the shewers upon a view, for each day - . .. 1 00
Toeaehgurymanuponaview.formhday . . . Y. 100
Any juror paid “ upon a view * as provided by this Schedule shall not be
:ﬁhﬂod to any compensahon under the Juries Act 1928 for the same day or
i Office Fees (payable by fee stampa).
For every oopy of a jury panel o e . . .. 0 8 0
For every warrant upon a writ or process . v - .. 0 3 8
Precept to bailif . . . . . . 02 46
Notice for service on defendant ‘e . e . . 0 2 &
Asaigning bail or replevin bond . . e . . 0 2 4
Writ de reforno habendo . . . . e . 0450
Sherifl's fee on a view, when the distance does not exceed five miles e, 010 0
Exceeding five miles, but not excesding ten miles . . . 1 0 0
For every mile bayond ten, per mile (one way ouly) e . W 9 20
For every day (if necessary) after the first .. . . .. 1L oo
PFor furnishing an office copy of & writ of feri facias . . 0280
Boiliff's Fees and Allowancss.
Exeonting each warrant if the distance from the sherifP's or bailiff's offics does
nor exceed one mile .. . 016 0
Where the amount to be levied exoeeds Two hund.rod ponnds, addltioml loo. . 0 5 0
Delivering goods in replevin .. . . e e 010 0
Each arrest within one mile of the sherlff'a or bailiffs office . .. 1 0 0
For an undertaking o give a bail bond .. . . e . 0 5 0
For bail bond, inclusive of filing . . e . .. 100
For receiving money upon deposit on arrest and paying it into court .. 010 ¢
If the money upon deposit mewed exceods Two hundred pounds, an addi-
tional foe of . . . .. .o 010 0
For a replevin bond .. - . . e - . 100
For serving any writ, notice, order, summons, or other dosument not herein.
befora provided for when within one mile of the sherifP’s or bailiff’s offics”.. 0 10 0
Mileage on executing each warrant, delivering goods in replevin, making each ., -
arrest, serving any writ, notice, order, or summons, or conveying any person
to gaol when the distance from the sheriff’s or bailiff's office is over one mile,
for each extra mile {one way) - . . .. .. 0 2% 0
Advertising—the aotual and reasonable cost.
For ench man left in sosses&on or 6o assist in arrest—when absolutely noces.
sary—the actual and reasonable expenses to be settled by the she
For conveying any persont to gaol, the actual and reasonable expenses for such
n's train or cosch fare, horee, buggy, motor car, or boat hire, and
refreshments when absolutely necessary,
Appraiser, where the sum demanded and due in replevin exceeds Twenty
pounds, and does not exceed Fifty pounds, for appraissment and affidavit
of value .. e . . . e . . L 1o
Where it exceeds Fifty pounds . T .. 110 &
Travelling expenaes of appraiser, train or coach fare, or horse or buggy or motor
cat hive, if nocessary, bat not to exceed per mile (one way) AR W 0 20
0.1 C. Sualaried bailiffs shall receive the bailiff's fees and allowances above sst out.
7.4.1916

Should any question arise as to the sherifi's or bailiff’s office from which mileage & 15 to

be computed uoder these Regulations, the Ministor shall finally decide.
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THIRTEENTH SCHEDULE. : " Sectton 231,

Statement of moneys paid by me to the Receiver of Revenue at Melbourne to be carried
to the oredit of the public account to the account of ** The Suitors’ Fund,” and of
the particular suit matter or estate in respeot of which the eame were received.

Date, “Nagie of Sulk Matter or'Entate. . Amouwnt. f' L., Total.
I do solonmly and sincerely declare that the above statement of
* moneys inclndes all moneys received by me or coming into my control between the
day ot and the . day of on account of
any smt matter or estate by virtue of my office as Master-in, Equity.
' . . : Master-m-Equity
FOURTEENTH ' SCHEDULE, - ' Section 223,
The eatais of . )
* Dr. fo AB. : e
‘ Bult Mé - a date of Orde e
v, | oo | TomeotOumamigues e | ymown,
" sl i 1 P -

I, A,B., bemg a elnimant as sbove stated do aolemnly and sincerely deelsre t.hae the
parhuu.lan ashove gmm of the claim made by me are true and just in every particulsy.




